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AMERICAN UNIVERSITY 
WASHINGTON COLLEGE OF LAW FACULTY 

 
Administration 
Roger A. Fairfax Jr., B.A., M.A., J.D., Dean of the Washington College of Law. 
Amanda Cohen Leiter, B.S., M.S., J.D., Senior Associate Dean for Faculty and Academic Affairs. 
Llezlie Green, A.B., J.D., Associate Dean of Experiential Education. 
Ezra Rosser, B.A., M.Phil., J.D., Associate Dean for Part-Time and Evening Programs. 
Jonas Anderson, B.S., J.D., Associate Dean for Scholarship. 
Laura Herr, B.A., J.D., Associate Dean of Development and Alumni Relations. 
Robert Campe, B.A., M.B.A., Assistant Dean of Finance and Administration. 
David B. Jaffe, B.A., J.D., Associate Dean for Student Affairs. 
Ann Chernicoff, A.B., J.D., Senior Assistant Dean. 
William J. Snape III, B.A., J.D., Assistant Dean for Adjunct Faculty Affairs. 
Akira Shiroma, B.A., J.D., Assistant Dean of Admissions and Financial Aid. 
Lisa Taylor, B.A., J.D., Assistant Dean of Diversity, Inclusion, and Affinity Relations. 
Catherine Schenker, B.A., J.D., Assistant Dean for Online Learning. 
Hilary Lappin, B.A., M.A., Registrar. 

Full-Time Faculty 
Padideh Ala’i, B.A., University of Oregon; J.D., Harvard University.  Professor of Law, Director, International and Comparative  

Legal Studies Program, and Director, Hubert Humphrey Fellowship Program. 
*Hilary Allen, B.A., University of Sydney, Australia; B.L. (LL.B.) University of Sydney, Australia; LL.M., Georgetown University  

Law Center.  Professor of Law. 
Jonas Anderson, B.S., University of Utah; J.D., Harvard University.  Professor of Law and Associate Dean of Scholarship. 
*Kenneth Anderson, B.A., University of California, Los Angeles; J.D., Harvard University.  Professor of Law.  
Priya Baskaran, B.A., New York University; J.D., University of Michigan Law School; LL.M., Georgetown University Law Center.  

Assistant Professor of Law and Director, Entrepreneurship Law Clinic. 
Elizabeth Beske, B.A., Princeton University; J.D., Columbia University.  Associate Professor of Law. 
Susan D. Carle, A.B., Bryn Mawr College; J.D., Yale University.  Professor of Law. 
Michael W. Carroll, A.B., University of Chicago; J.D., Georgetown University.  Professor of Law and Co-Director, Program on  

Information Justice and Intellectual Property. 
Janie Chuang, B.A., Yale University; J.D., Harvard University.  Professor of Law. 
Jennifer Daskal, B.A., Brown University; B.A., M.A., Cambridge University; J.D., Harvard University.  Associate Professor of  

Law and Director, Tech, Law, and Security Program. 
Angela Jordan Davis, B.A., Howard University; J.D., Harvard University.  Distinguished Professor of Law.  
Robert D. Dinerstein, A.B., Cornell University; J.D., Yale University.  Professor of Law, Director of the Disability Rights Law  

Clinic. 
N. Jeremi Duru, B.A., Brown University; M.P.P., J.D., Harvard University.  Professor of Law. 
*Walter A. Effross, A.B., Princeton University; J.D., Harvard University.  Professor of Law. 
Lia Epperson, B.A., Harvard University; J.D., Stanford University.  Professor of Law. 
Roger A. Fairfax Jr., B.A., Harvard College; M.A., University of London; J.D., Harvard Law School.  Professor of Law and Dean. 
*Christine Haight Farley, B.A., State University of New York, Binghamton; J.D., State University of New York, Buffalo; LL.M.,  

J.S.D., Columbia University.  Professor of Law and Co-Director, Program on Information Justice and Intellectual 
Property. 

Andrew Guthrie Ferguson, B.A., Williams College; J.D., University of Pennsylvania School of Law; LL.M., Georgetown  
University Law Center.  Professor of Law. 

Susan D. Franck,  B.A., Macalester College; J.D., University of Minnesota; LL.M. , University of London. Professor of Law. 
Amanda Frost, B.A., J.D., Harvard University.  Professor of Law and Ann Loeb Bronfman Distinguished Professor of Law and  

Government. 
Robert K. Goldman, B.A., University of Pennsylvania; J.D., University of Virginia.  Professor of Law and Louis C. James Scholar.  
Llezlie Green, A.B., Dartmouth College; J.D., Columbia University.  Associate Professor of Law and Associate Dean of  

Experiential Education. 
Claudio M. Grossman, Licenciado en Ciencias Juridicas y Sociales, Universidad de Chile, Santiago; Doctor of Science of Law,  

University of Amsterdam.  Professor of Law, Dean Emeritus, Raymond I. Geraldson Scholar for International and 
Humanitarian Law. 

Lewis A. Grossman, B.A., Ph.D., Yale University; J.D., Harvard University.  Professor of Law. 
Rebecca Hamilton, B.Econ., University of Sydney, Australia; M.A., J.D., Harvard University.  Associate Professor of Law. 
Heather L. Hughes, B.A., University of Chicago; J.D., Harvard University.  Professor of Law and Director, S.J.D Program. 
David Hunter, B.A., University of Michigan; J.D., Harvard University.  Professor of Law. 
Cynthia E. Jones, B.A., University of Delaware; J.D., American University.  Professor of Law. 
Benjamin Leff, B.A., Oberlin College; A.M., University of Chicago; J.D., Harvard University.  Professor of Law and Director,  

JD/MBA Dual Degree Program. 
Amanda Cohen Leiter, B.S., M.S., Stanford University; M.S., University of Washington; J.D., Harvard University.  Professor of  

Law, Director, Program on Environmental and Energy Law, and Senior Associate Dean for Faculty and Academic 
Affairs. 

James P. May, B.A., Carleton College; J.D., Harvard University.  Professor of Law. 
Binny Miller, B.A., Carleton College; J.D., University of Chicago.  Professor of Law and Co-Director, Criminal Justice Clinic. 
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Fernanda Nicola, B.A., University of Turin; Ph.D., Trento University; LL.M., Harvard University.  Professor of Law and  

Director, International Organizations and Development.  
Diane F. Orentlicher, B.A., Yale University; J.D., Columbia University.  Professor of Law. 
Andrew F. Popper, B.A., Baldwin Wallace College; J.D., DePaul University; LL.M., The George Washington University.  

Professor of Law. 
Jayesh Rathod, A.B., Harvard University; J.D., Columbia University.  Professor of Law, Director of the Immigrant Justice Clinic. 
Ira P. Robbins, A.B., University of Pennsylvania; J.D., Harvard University.  Professor of Law and Justice, Director of the JD/MS  

Dual Degree Program in Law and Justice, and Barnard T. Welsh Scholar. 
Jenny Roberts, B.A., Yale University; J.D., New York University.  Professor of Law and Co-Director, Criminal Justice Clinic. 
Ezra Rosser, B.A., Yale University; J.D., Harvard University.  Professor of Law and Associate Dean, Part-Time and Evening  

Division. 
Ann Shalleck, A.B., Bryn Mawr College; J.D., Harvard University.  Professor of Law, Director of the Women and the Law  

Program, and Carrington Shields Scholar.  
Anita Sinha, B.A., Barnard College, Columbia University; J.D., New York University.  Assistant Professor of Law and Director,  

International Human Rights Law Clinic. 
Brenda V. Smith, B.A., Spelman College; J.D., Georgetown University.  Professor of Law and Director of Community Economic  

and Equity Development Clinic. 
David Snyder, B.A., Yale University; J.D., Tulane University.  Professor of Law and Director, Business Law Program.  
Brandon M. Weiss, B.S., Stanford University; M.P.P,, Harvard Kennedy School of Government; J.D., Harvard Law School.  

Associate Professor of Law. 
Lindsay F. Wiley, A.B., J.D., Harvard University; M.P.H., Johns Hopkins University.  Professor of Law and Director, Health Law 
and Policy Program. 
Paul R. Williams, A.B., University of California-Davis; J.D., Stanford University.  Rebecca I. Grazier Professor of Law and  

International Relations and Director of the JD/MA Dual Degree Program. 
Law Library Administration 
Khelani Clay, B.A., Howard University; J.D., American University; M.L.S., Catholic University of America.  Assistant Law  

Librarian. 
John Q. Heywood, B.S., Northern Arizona University; J.D., American University.  Associate Law Librarian. 
Adeen Postar, A.B., Washington University; J.D., Washington University; M.L.S., Catholic University of America.  Director of  

Law Library and Professor of Practice of Law. 
*Shannon M. Roddy, B.A., University of North Carolina at Chapel Hill; J.D., American University Washington College of Law;  

M.L.S., The Catholic University of America. Assistant Law Librarian. 
William T. Ryan, B.A., Boston University; J.D., American University; M.L.S., University of Maryland.  Law Librarian. 
Ripple L. Weistling, B.A., Brandeis University; M.A., King’s College, London, England; J.D., Georgetown University; M.L.S.,  

The Catholic University of America.  Assistant Law Librarian. 
Wanhong Linda Wen, B.A., Hunan Normal University; M.S., University of South Carolina.  Associate Law Librarian. 

Emeriti 
David E. Aaronson, B.A., M.A., Ph.D., George Washington University; LL.B., Harvard University; LL.M., Georgetown  

University.  Professor of Law Emeritus. 
Nancy S. Abramowitz, B.S., Cornell University; J.D., Georgetown University.  Professor of Practice of Law. 
Evelyn Abravanel, A.B., Case Western Reserve; J.D., Case Western Reserve. Professor of Law Emerita. 
Jonathan B. Baker, A.B., J.D., Harvard University; M.A., Ph.D., Stanford University.  Research Professor of Law Emeritus.                      
Susan D. Bennett, B.A., M.A., Yale University; J.D., Columbia University.  Professor of Law and Director of the Community and  
  Economic Development Clinic. 
Daniel Bradlow, B.A., University of Witwatersrand, South Africa; J.D., Northeastern University; LL.M., Georgetown University.  
  Professor of Law Emeritus. 
Barlow Burke Jr., A.B., Harvard University; LL.B., M.C.P., University of Pennsylvania; LL.M., S.J.D., Yale University.  Professor  
  of Law and John S. Myers and Alvina Reckman Myers Scholar. 
David Chavkin, B.S., Michigan State University; J.D., University of California at Berkley.  Professor of Law Emeritus. 
John B. Corr, B.A., M.A., John Carroll University; Ph.D., Kent State University; J.D., Georgetown University.  Professor of Law. 
Peter Jaszi, A.B., J.D., Harvard University.  Professor of Law Emeritus. 
Billie Jo Kaufman, B.S., M.S., Indiana University; J.D., Nova Southeastern University.  Professor of Law Emerita. 
Patrick E. Kehoe, B.C.S., Seattle University; J.D., M.Libr., University of Washington.  Law Librarian Emeritus. 
Candace S. Kovacic-Fleischer, A.B., Wellesley College; J.D., Northeastern University.  Professor of Law Emerita. 
Susan J. Lewis, B.A., University of California, Los Angeles; J.D., Southwestern University; M.Libr., University of Washington in  
  Seattle.  Law Librarian Emerita. 
Elliott S. Milstein,  B.A., University of Hartford; J.D., University of Connecticut; LL.M.,  Yale University. Professor of Law  
  Emeritus. 
Sima Mirkin, B.Sc., Byelorussian Polytechnic Institute, Minsk, Belarus; M.L.S., University of Maryland.  Associate Law Librarian. 
Teresa Godwin Phelps, B.A., M.A., Ph.D., University of Notre Dame; M.S.L., Yale University.  Professor of Law Emerita. 
Andrew D. Pike, B.A., Swarthmore College; J.D., University of Pennsylvania.  Professor of Law Emeritus. 
Nancy D. Polikoff, B.A., University of Pennsylvania; M.A., The George Washington University; J.D., Georgetown University.  
  Professor of Law Emerita. 
Jamin B. Raskin, B.A., J.D., Harvard University.  Professor of Law Emeritus. 
Herman Schwartz, A.B., J.D., Harvard University.  Professor of Law Emeritus. 
Michael E. Tigar, B.A., J.D. , University of California, Berkeley.  Professor of Law Emeritus. 
Mary Siegel Trotter, A.B., Vassar College; J.D. , Yale University.  Professor of Law Emerita. 
Robert Vaughn, B.A., J.D., University of Oklahoma; LL.M., Harvard University.  Professor of Law Emeritus. 
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Richard J. Wilson, B.A., DePauw University; J.D., University of Illinois.  Professor of Law Emeritus. 
Special Faculty Appointments 
Michelle Assad, B.A., New York University; J.D., American University Washington College of Law.  Practitioner in Residence. 
Jonathan B. Baker, A.B., Harvard University; J.D., Harvard Law School; Ph.D. Stanford University.  Research Professor of Law. 
Margaret Martin Barry, B.A., Luther College; J.D., University of Minnesota Law School.  Re-Entry Clinic Director, Visiting  
  Professor of Law.                                      
Maria L. Dooner, B.S., University of Pennsylvania; M.P.P., University of Michigan; J.D., University of Minnesota Law School.  
  Practitioner-in-Residence, Janet R. Spragens Federal Tax Clinic. 
Paul Figley, B.A., Franklin and Marshall College; J.D., Southern Methodist University.  Associate Director of the Legal Rhetoric  
  Program and Legal Rhetoric Instructor. 
Sean Flynn, B.A., Pitzer College; J.D., Harvard University.  Associate Director of the Program on Information Justice and  
  Intellectual Property and Professorial Lecturer in Residence. 
Elizabeth A. Keith, B.A., University of North Carolina at Chapel Hill; J.D., George Mason University.  Legal Rhetoric Instructor. 
Kathryn Kleiman, B.A., Harvard University; J.D., Boston University.  Practitioner in Residence. 
Daniela Kraiem, B.A., University of California, Santa Barbara; J.D., University of California-Davis.  Assistant Dean Office of  
  Career and Professional Development, Practitioner in Residence. 
Katie Kronick, B.A., Claremont McKenna College; J.D., LL.M., Georgetown University Law Center.  Practitioner in Residence. 
Jeffrey S. Lubbers, A.B., Cornell University; J.D., University of Chicago.  Professor of Practice in Administrative Law. 
Claudia Martin, J.D., Universidad de Buenos Aires; LL.M., American University.  Professorial Lecturer in Residence. 
Juan E. Mendez, LL.B., Stella Maris Catholic University, Argentina.  Professor of Human Rights Law in Residence. 
Jessica Millward, B.A., Trinity College; J.D., American University; LL.M., Georgetown University Law Center.  Practitioner in  
  Residence.                                                        
Amy Myers, B.A., University of the South; J.D., University of Michigan Law School.  Distinguished Practitioner-in-Residence,  
  Gender Justice Clinic. 
Horacio A. Grigera Naon, J.D., LL.D., University of Buenos Aires; LL.M., S.J.D., Harvard University.  Distinguished Practitioner  
  in Residence. 
Victoria Phillips, B.A., Smith College; J.D., American University.  Professor of Practice of Law. 
Adeen Postar, A.B., Washington University; J.D., Washington University; M.L.S., Catholic University of America.  Director of  
  Law Library and Professor of Practice of Law. 
Heather E. Ridenour, B.B.A., Texas Women’s University; J.D., Texas Wesleyan University.  Legal Rhetoric Instructor. 
Diego Rodriguez-Pinzon, J.D., Universidad de los Andes; LL.M., American University; S.J.D., The George Washington  
  University.  Professorial Lecturer in Residence. 
Susana SáCouto, B.A., Brown University; MALD, Tufts University; J.D., Northeastern University.  Professorial Lecturer in  
  Residence. 
Anne Schaufele, B.A., DePauw University; J.D., American University.  Practitioner in Residence. 
William J. Snape III, B.A., University of California, Los Angeles; J.D., The George Washington University.  Assistant Dean of  
  Adjunct Faculty Affairs and Fellow in Environmental Law. 
*David H. Spratt, B.A., The College of William and Mary; J.D., American University. Acting Director, Legal Rhetoric Program.  
Rangeley Wallace, J.D., Georgetown University Law Center; LL.M., American University Washington College of Law.  
  Practitioner-in-Residence. 
Diane Weinroth, B.A., University of California, Berkeley; J.D., Columbia University.  Supervising Attorney. 
Stephen Wermiel, B.A., Tufts University; J.D., American University.  Professor of Practice of Law. 
 
 
 
 
 
 
 
 
 
* American University Business Law Review Faculty Advisory Committee  
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Responding to increasingly degrading environmental and social 
conditions, the European Commission has fostered important legal and 
regulatory reforms to achieve sustainable finance objectives in Europe. 
However, these reforms are numerous, complex, and fast-paced.  They 
have proved difficult to grasp and contextualize, while adding to the 
intricacies of an already highly sophisticated EU legal and regulatory 
regime.  This Article outlines and examines such reforms with the 
purpose of providing necessary insights into the current state of EU law 
and regulation in the area of sustainable finance.  The first part of the 
Article conceptualizes the meaning of sustainability risk and of 
sustainable investments.  Understanding these two concepts is crucial as 
they underlie the entire reform process, from climate risk management to 
the development of sustainable markets and products.  The second part 
of this Article provides an overview and analysis of key sustainability-
related reforms.  Changes to the non-financial information disclosure 
regime are outlined covering the Corporate Sustainability Reporting 
Directive, the Sustainable Finance Disclosure Regulation, and the EU 
Taxonomy Regulation.  Emphasis is placed on the “double materiality” 
principle in sustainability reporting.  Modifications to EU financial 
services law are also examined with focus on changes made to the 
Markets in Financial Instruments Directive (MiFID II), which is the 
central legislation governing securities regulation in Europe.  Finally, a 
brief overview of the evolving prudent person rule contained in the 
Institutions for Occupational Retirement Provision Directive is offered. 
The Article concludes by shedding light on key challenges afflicting 

�

$VVLVWDQW�3URIHVVRU�DQG�&R�'LUHFWRU�RI�WKH�06F�3URJUDPPH�LQ�/DZ�DQG�)LQDQFH��6FKRRO�
RI� /DZ�� 7ULQLW\� &ROOHJH� 'XEOLQ�� (PDLO�� IHOL[�PH]]DQRWWH#WFG�LH�� )XQGLQJ� VXSSRUW�
JUDQWHG�E\�WKH�$UWV�DQG�6RFLDO�6FLHQFH�%HQHIDFWLRQV�)XQGV��)DFXOW\�RI�$UWV��+XPDQLWLHV�
DQG�6RFLDO�6FLHQFHV��7ULQLW\�&ROOHJH�'XEOLQ��LV�JUHDWO\�DFNQRZOHGJHG��&ODLPV�DQG�HUURUV�
DUH�WKH�VROH�UHVSRQVLELOLW\�RI�WKH�DXWKRU��
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reform implementation. 
 

,��,QWURGXFWLRQ�����������������������������������������������������������������������������������������
,,��6XVWDLQDELOLW\�5LVN�DQG�6XVWDLQDEOH�,QYHVWPHQWV�������������������������������

$��7KH�0HDQLQJ�RI�6XVWDLQDELOLW\�5LVN���������������������������������������
%��7KH�0HDQLQJ�RI�6XVWDLQDEOH�,QYHVWPHQWV�������������������������������

���6XVWDLQDEOH�,QYHVWPHQWV�DV�D�0DUNHW�7UHQG���������������������
���7KH�1HHG�WR�5HJXODWH�6XVWDLQDEOH�,QYHVWPHQWV����������������
���7KH�&ODVVLILFDWLRQ�RI�$FWLYLWLHV�DQG�3UHIHUHQFHV�LQ�

7HUPV�RI�6XVWDLQDELOLW\���������������������������������������������������
,,,��&RUSRUDWH�6XVWDLQDELOLW\�5HSRUWLQJ�DQG�2WKHU�,QIRUPDWLRQ�

'LVFORVXUH�2EOLJDWLRQV�����������������������������������������������������������������
,9��6XVWDLQDELOLW\�5HODWHG�5HIRUPV�LQ�(8�)LQDQFLDO�6HUYLFHV�/DZ�������

$��*HQHUDO�2YHUYLHZ�������������������������������������������������������������������
%��0L),'�,,�5HJLPH��7KH�,QWHJUDWLRQ�RI�6XVWDLQDELOLW\�5LVN��

)DFWRUV�DQG�3UHIHUHQFHV��������������������������������������������������������
���'LVFORVLQJ�,QIRUPDWLRQ�WR�&OLHQWV�������������������������������������
���6XLWDELOLW\�5HTXLUHPHQWV��������������������������������������������������
���&RQIOLFW�RI�,QWHUHVW�5HTXLUHPHQWV�������������������������������������
���3URGXFW�*RYHUQDQFH�5HTXLUHPHQWV����������������������������������

9��)LGXFLDU\�'XW\��3HQVLRQ�)XQGV�DQG�WKH�,253�,,�'LUHFWLYH����������������
9,��)LQDO�&RQVLGHUDWLRQV�������������������������������������������������������������������������
�

 

,��,1752'8&7,21�
,Q� UHFHQW� \HDUV�� WKH� (XURSHDQ� &RPPLVVLRQ� �&RPPLVVLRQ�� KDV�

LPSOHPHQWHG�D�QHZ�OHJDO�DQG�UHJXODWRU\�IUDPHZRUN�IRU�WKH�GHYHORSPHQW�RI�
VXVWDLQDEOH�ILQDQFH�LQ�(XURSH����7KH�UDWLRQDOH�XQGHUO\LQJ�WKLV�SROLF\�SRLQWV�
WR� D� QHZ� ZRUOG� UHDOLW\� FKDUDFWHUL]HG� E\� LQFUHDVLQJO\� GHJUDGLQJ�

�
 �. See Action Plan: Financing Sustainable Growth�� DW� ��� &20� ������� ��� ILQDO�
�0DU�����������>KHUHLQDIWHU�(8�$FWLRQ�3ODQ@���7KH�(8�$FWLRQ�3ODQ�EXLOGV�XSRQ�UHFHQW�
SROLFLHV� SURPRWHG� E\� WKH� ����� 3DULV� $JUHHPHQW� RQ� &OLPDWH� &KDQJH� DQG� WKH� 8QLWHG�
1DWLRQV� ����� $JHQGD� IRU� 6XVWDLQDEOH� 'HYHORSPHQW�� UN Sustainable Development 
Goals��81,7('�1$7,216� ��������KWWSV���VGJV�XQ�RUJ�JRDOV� >KHUHLQDIWHU�81�6XVWDLQDEOH�
'HYHORSPHQW�*RDOV@���,W�KDV�EHHQ�SDUW�RI�WKH�(8¶V�&DSLWDO�0DUNHWV�8QLRQ��&08��SURMHFW�
DQG�WKH�(8�³JUHHQ�GHDO´�SROLFLHV�� A Capital Markets Union for People and Businesses-
New Action Plan�� &20� ������� ���� ILQDO� �6HSW�� ���� �������Communication from the 
Commission to the European Parliament, the European Council, the Council, the 
European Economic and Social Committee and the Committee of the Regions��&20�
�����������ILQDO��'HF�������������
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HQYLURQPHQWDO� DQG� VRFLDO� FRQGLWLRQV��� � 7KH� JURZLQJ� FDSDFLW\� RI�
HQYLURQPHQWDO� DQG� VRFLDO� SKHQRPHQD�� VXFK� DV� FOLPDWH� FKDQJH� RU� VRFLDO�
LQHTXDOLW\�� WR� GDPDJH� SHRSOH� DQG� SURSHUW\� KDV� EHFRPH� PRUH� DSSDUHQW����
0RUHRYHU��VFLHQWLILF�HYLGHQFH�KDV�PRUH�UREXVWO\�WKDQ�HYHU�EHIRUH�H[SRVHG�
WKH�GHWULPHQWDO�HIIHFWV�RI�KXPDQ�FRQGXFW�²�HVSHFLDOO\�EXVLQHVV�DFWLYLW\�²�
RQ�IDFWRUV�WKDW�DUH�HVVHQWLDO�WR�D�VXVWDLQDEOH�HFRQRP\��VRFLHW\�DQG�SODQHW����,Q�
DGGLWLRQ� WR� DFNQRZOHGJLQJ� WKHVH� SUREOHPV�� WKH� (8� SROLF\� RQ� VXVWDLQDEOH�
ILQDQFH�KDV� VRXJKW� WR� WDFNOH� WKHP�E\�FUHDWLQJ�DGHTXDWH�FRQGLWLRQV� IRU� WKH�
ILQDQFLDO�VHFWRU�WR�WDNH�XS�D�SDUDPRXQW�UROH�LQ�DGYDQFLQJ�(XURSH¶V�HFRQRPLF��
HQYLURQPHQWDO�DQG�VRFLDO�SROLF\�DJHQGD����$V�VWDWHG�E\�WKH�&RPPLVVLRQ���³$V�
ZH� DUH� LQFUHDVLQJO\� IDFHG� ZLWK� WKH� FDWDVWURSKLF� DQG� XQSUHGLFWDEOH�
FRQVHTXHQFHV� RI� FOLPDWH� FKDQJH� DQG� UHVRXUFH� GHSOHWLRQ�� XUJHQW� DFWLRQ� LV�
QHHGHG�WR�DGDSW�SXEOLF�SROLFLHV�WR�WKLV�QHZ�UHDOLW\��7KH�ILQDQFLDO�V\VWHP�KDV�
D�NH\�UROH�WR�SOD\�KHUH�´�� �:LWKLQ�WKLV�SROLF\�IUDPHZRUN��ILQDQFLDO�PDUNHW�
SDUWLFLSDQWV�LQ�(XURSH�KDYH�EHHQ�VRXJKW��DPRQJ�RWKHU�VWUDWHJLHV��WR�LQWHJUDWH�
HQYLURQPHQWDO�� VRFLDO�� DQG� JRYHUQDQFH� IDFWRUV� LQ� WKHLU� EXVLQHVV� PRGHOV��
VHUYLFHV�DQG�SURGXFWV���
�
 �. Strategy for Financing the Transition to a Sustainable Economy, DW� ��� &20�
�����������ILQDO��-XO\����������>KHUHLQDIWHU�Strategy for Financing@��³7KH�(8�DOVR�DLPV�
WR�VWUHQJWKHQ�LWV�UHVLOLHQFH�WR�FOLPDWH�FKDQJH��WR�UHYHUVH�ELRGLYHUVLW\�ORVV�DQG�WKH�EURDGHU�
GHJUDGDWLRQ�RI�WKH�HQYLURQPHQW�DQG�WR�OHDYH�QRERG\�EHKLQG�LQ�WKH�SURFHVV�´���
 �. The Implications of Climate Change for Financial Stability�� ),1$1&,$/�
67$%,/,7<� %2$5'� �1RY�� ���� ������� � KWWSV���ZZZ�IVE�RUJ�ZS�
FRQWHQW�XSORDGV�3�������SGI��ODVW�YLVLWHG�'HF������������>KHUHLQDIWHU�)6%@���see also�A 
Call for Action: Climate Change as a Source of Financial Risk��1(7:25.�)25�*5((1,1*�
7+(� ),1$1&,$/� 6<67(0� �1*)6�� �$SU�� �������
KWWSV���ZZZ�QJIV�QHW�VLWHV�GHIDXOW�ILOHV�PHGLDV�GRFXPHQWV�V\QWKHVHBQJIV�����B�
B��������B��SGI�>KHUHLQDIWHU�1*)6�����@��Overview of Environmental Risk Analysis 
by Financial Institutions�� 1(7:25.� )25�*5((1,1*� 7+(� ),1$1&,$/� 6<67(0� �1*)6��
�6HSW�� �������
KWWSV���ZZZ�QJIV�QHW�VLWHV�GHIDXOW�ILOHV�PHGLDV�GRFXPHQWV�RYHUYLHZBRIBHQYLURQPHQWDO�
BULVNBDQDO\VLVBE\BILQDQFLDOBLQVWLWXWLRQV�SGI��>KHUHLQDIWHU�1*)6�����@���7KH�1*)6�LV�DQ�
DVVRFLDWLRQ�FRPSRVHG�ODUJHO\�RI�FHQWUDO�EDQNV�DQG�ILQDQFLDO�UHJXODWRUV���See Membership��
1*)6��-XQH������������KWWSV���ZZZ�QJIV�QHW�HQ�DERXW�XV�PHPEHUVKLS��ODVW�YLVLWHG�'HF��
�����������
� ��� $Q�DXWKRULWDWLYH�UHSRUW�LQ�UHODWLRQ�WR�WKH�LPSDFW�RI�FOLPDWH�FKDQJH�LV�WKH�,3&&��
&/,0$7(�&+$1*(� ������ 7+(� 3+<6,&$/� 6&,(1&(�%$6,6��&2175,%87,21� 2)�:25.,1*�
*5283�,�72�7+(�6,;7+�$66(660(17�5(3257�2)�7+(�,17(5*29(510(17$/�3$1(/�21�
&/,0$7(�&+$1*(� �9DOpULH�0DVVRQ�'HOPRWWH� HW� DO�� HGV���&DPEULGJH�8QLYHUVLW\� 3UHVV�
�������
 �. See� (8� $FWLRQ� 3ODQ�� supra QRWH� ��� DW� �� �VWDWLQJ� WKDW� UHIRUPV� LQ� WKH� DUHD� RI�
VXVWDLQDEOH� ILQDQFH� KDYH� EHHQ� ODUJHO\� YLHZHG� DV� YLWDO� WR� HQVXUH� WKH� VWDELOLW\� RI� WKH�
ILQDQFLDO�VHFWRU�DQG�VXVWDLQDEOH�HFRQRPLF�JURZWK�LQ�(XURSH���
 �. Id.�
 �. Id.�
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7KH�&RPPLVVLRQ�KDV�GHILQHG�VXVWDLQDEOH�ILQDQFH�DV�³WKH�SURFHVV�RI�WDNLQJ�
GXH� DFFRXQW� RI� HQYLURQPHQWDO� DQG� VRFLDO� FRQVLGHUDWLRQV� LQ� LQYHVWPHQW�
GHFLVLRQ�PDNLQJ�� OHDGLQJ� WR� LQFUHDVHG� LQYHVWPHQWV� LQ� ORQJHU�WHUP� DQG�
VXVWDLQDEOH� DFWLYLWLHV�´�� � ,Q� EXLOGLQJ� DQ� LQVWLWXWLRQDO� DUFKLWHFWXUH� IRU�
VXVWDLQDEOH�ILQDQFH��WKH�&RPPLVVLRQ�KDV�DVSLUHG�WR�HUHFW�WKH�QHFHVVDU\�OHJDO�
DQG�UHJXODWRU\�WRROV�IRU�WKH�SURSHU�PDQDJHPHQW�RI�FOLPDWH�ULVN�DQG�IRU�WKH�
GHYHORSPHQW� RI� VXVWDLQDEOH� ILQDQFH� PDUNHWV� DQG� SURGXFWV� DFURVV� (XURSH���
8QVXUSULVLQJO\��WKH�DFKLHYHPHQW�RI�VXFK�DQ�REMHFWLYH�KDV�UHTXLUHG�PXOWLSOH�
DQG�VXEVWDQWLDO�UHIRUPV��� �7KH�(8�$FWLRQ�3ODQ�KDV�ODLG�GRZQ�WKH�JRDOV�RI�
WKHVH�UHIRUPV�LQ�WHUPV�RI�LQWHJUDWLQJ�VXVWDLQDELOLW\�ULVN�LQ�GHFLVLRQ�PDNLQJ��
DFFHOHUDWLQJ�VXVWDLQDEOH�LQYHVWPHQWV��DQG�SURPRWLQJ�WUDQVSDUHQF\�DQG�ORQJ�
WHUP�WKLQNLQJ�LQ�WKH�ILQDQFLDO�VHFWRU�����7KXV�IDU��WKH�UHIRUPV�XQGHUWDNHQ�KDYH�
EHHQ� UHOHYDQW� DQG� FRQGXFLYH�� � +RZHYHU�� WKH\� KDYH� DOVR� EHHQ� QXPHURXV��
FRPSOH[�� DQG� IDVW�SDFHG�� � 7KH\� KDYH� SURYHG� GLIILFXOW� WR� JUDVS� DQG�
FRQWH[WXDOL]H�� ZKLOH� DPSOLI\LQJ� WKH� LQWULFDFLHV� RI� DQ� DOUHDG\� KLJKO\�
VRSKLVWLFDWHG�(8�OHJDO�DQG�UHJXODWRU\�UHJLPH��
&RQWULEXWLQJ�WR�D�EHWWHU�XQGHUVWDQGLQJ�RI�WKH�FXUUHQW�VWDWH�RI�(8�ODZ�DQG�

UHJXODWLRQ� LQ�VXVWDLQDEOH� ILQDQFH�� WKLV�DUWLFOH�RXWOLQHV�DQG�H[DPLQHV�UHFHQW�
VXVWDLQDELOLW\�UHODWHG� UHIRUPV� LQ� WKH� DUHD� RI� ���� LQIRUPDWLRQ� GLVFORVXUH�
REOLJDWLRQV²LQFOXGLQJ� WKH� QHZO\� HQDFWHG� 6XVWDLQDEOH� )LQDQFH�'LVFORVXUH�
5HJXODWLRQ� �6)'5����� WKH� (8� 7D[RQRP\� 5HJXODWLRQ���� DQG� WKH� GUDIW�
&RUSRUDWH�6XVWDLQDELOLW\�5HSRUWLQJ�'LUHFWLYH��&65'����²�DQG�LQ�WKH�DUHD�RI�
���� (8� ILQDQFLDO� VHUYLFHV� ODZ�� ZLWK� IRFXV� RQ� WKH� 0DUNHWV� LQ� )LQDQFLDO�
,QVWUXPHQWV�'LUHFWLYH� �0,),'� ,,����� � ,Q� DGGLWLRQ�� D� EULHI� RYHUYLHZ� RI� WKH�
�
 �. Id��DW����
 �. See id.�
 ��. See id.� DW� �� �LGHQWLI\LQJ� WKH� REMHFWLYHV� RI� VXVWDLQDEOH� ILQDQFH� SROLF\� DQG� WKH�
SURSRVHG�UHIRUPV�FRUUHVSRQGLQJ�WR�HDFK�RQH�RI�WKHVH�REMHFWLYHV���
� ���� 5HJXODWLRQ��(8������������RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI����
1RYHPEHU�������RQ�6XVWDLQDELOLW\�5HODWHG�'LVFORVXUHV�LQ�WKH�)LQDQFLDO�6HUYLFHV�6HFWRU��
�����2�-���/�������>KHUHLQDIWHU�6)'5@��
� ���� 5HJXODWLRQ��(8�����������RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI����
-XQH�������RQ� WKH�(VWDEOLVKPHQW�RI�D�)UDPHZRUN� WR�)DFLOLWDWH�6XVWDLQDEOH�,QYHVWPHQW�
DQG� $PHQGLQJ� 5HJXODWLRQ� �(8�� ����������� ����� 2�-�� �/����� >KHUHLQDIWHU� (8�
7D[RQRP\�5HJXODWLRQ@��
� ���� 3URSRVDO� IRU� D� 'LUHFWLYH� RI� WKH� (XURSHDQ� 3DUOLDPHQW� DQG� RI� WKH� &RXQFLO�
$PHQGLQJ�'LUHFWLYH� ��������(8��'LUHFWLYH� ���������(&��'LUHFWLYH� ��������(&� DQG�
5HJXODWLRQ��(8��1R�����������DV�5HJDUGV�&RUSRUDWH�6XVWDLQDELOLW\�5HSRUWLQJ��%UXVVHOV��
&20������������ILQDO��$SULO�����������>KHUHLQDIWHU�'UDIW�&65'@��
� ���� 'LUHFWLYH���������(8��RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI����0D\�
����� RQ�0DUNHWV� LQ� )LQDQFLDO� ,QVWUXPHQWV� DQG�$PHQGLQJ�'LUHFWLYH� ��������(&� DQG�
'LUHFWLYH���������(8��DUW��������������2�-���/����������>KHUHLQDIWHU�0L),'�,,@��see also�
5HJXODWLRQ��(8��1R����������RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI����0D\�
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HYROYLQJ�SUXGHQW�SHUVRQ�UXOH�FRQWDLQHG�LQ�WKH�,QVWLWXWLRQV�IRU�2FFXSDWLRQDO�
5HWLUHPHQW�3URYLVLRQ�'LUHFWLYH� �,253� ,,�'LUHFWLYH�� LV�DOVR�RIIHUHG�DV� WKLV�
UXOH� LV� UHOHYDQW� WR� WKH� GLVFXVVLRQ� RQ� VXVWDLQDELOLW\� DQG� LQYHVWPHQWV� LQ� WKH�
FRQWH[W�RI�SHQVLRQ�IXQGV����
6XVWDLQDEOH�ILQDQFH�SROLF\�UHTXLUHV�WKDW�FRPSDQLHV�DQG�ILQDQFLDO�PDUNHW�

SDUWLFLSDQWV�DGHTXDWHO\�LGHQWLI\�DQG�PDQDJH�DW�OHDVW�WZR�FUXFLDO�IDFWRUV��ILUVW��
VXVWDLQDELOLW\� ULVN� DQG�� VHFRQG�� WKH� VXVWDLQDELOLW\� SURSHUWLHV� RI� HFRQRPLF�
DFWLYLWLHV� DQG� LQYHVWPHQWV���� � &RQVHTXHQWO\�� WKLV� $UWLFOH� H[DPLQHV� WKH�
PHDQLQJ�RI�VXVWDLQDELOLW\�ULVN�DQG�VXVWDLQDEOH�LQYHVWPHQWV�XSIURQW�LQ�6HFWLRQ�
,,��� DQG� 6HFWLRQ� ,,���� UHVSHFWLYHO\���� � )URP� WKH� YDQWDJH� SRLQW� RI� ILQDQFLDO�
DQDO\VLV�� VXVWDLQDELOLW\� ULVN� GHQRWHV� D� W\SH� RI� ILQDQFLDO� ULVN���� � $V� WKH�
&RPPLVVLRQ�SXW�LW���³,QFOXGLQJ�HQYLURQPHQWDO�DQG�VRFLDO�JRDOV�LQ�ILQDQFLDO�
GHFLVLRQ�PDNLQJ� DLPV� WR� OLPLW� WKH� ILQDQFLDO� LPSDFW� RI� HQYLURQPHQWDO� DQG�
VRFLDO�ULVNV�´����,Q�WKLV�VHQVH��VXVWDLQDEOH�ILQDQFH�DLPV�WR�³PDQDJH�ILQDQFLDO�
ULVNV� VWHPPLQJ� IURP� FOLPDWH� FKDQJH�� UHVRXUFH� GHSOHWLRQ�� HQYLURQPHQWDO�
GHJUDGDWLRQ�DQG�VRFLDO�LVVXHV�´����7KLV�W\SH�RI�HYHQWV��DQG�WKH�ILQDQFLDO�ULVN�
WKH\�HPERG\�FDQ�DIIHFW��QHJDWLYHO\�DQG� LQ� ODUJH� VFDOH�� FRUSRUDWH� ILQDQFLDO�
SHUIRUPDQFH��WKH�UHDO�HFRQRP\��DQG�XOWLPDWHO\�WKH�VWDELOLW\�RI�WKH�ILQDQFLDO�
VHFWRU�����:LWK�WKHVH�VHYHUH�LPSOLFDWLRQV��WKLV�VXEMHFW�KDV�EHFRPH�D�WRS�SROLF\�
�
������RQ�0DUNHWV�LQ�)LQDQFLDO�,QVWUXPHQWV�DQG�$PHQGLQJ�5HJXODWLRQ��(8��1R����������
>KHUHLQDIWHU� 0L),5@�� &RPPLVVLRQ� 'HOHJDWHG� 5HJXODWLRQ� �(8�� ��������� RI� ��� $SULO�
������ 6XSSOHPHQWLQJ� 'LUHFWLYH� ��������(8� RI� WKH� (XURSHDQ� 3DUOLDPHQW� DQG� RI� WKH�
&RXQFLO� DV� 5HJDUGV� 2UJDQLVDWLRQDO� 5HTXLUHPHQWV� DQG� 2SHUDWLQJ� &RQGLWLRQV� IRU�
,QYHVWPHQW�)LUPV�DQG�'HILQHG�7HUPV�IRU�WKH�3XUSRVHV�RI�7KDW�'LUHFWLYH�������2�-���/�
������>KHUHLQDIWHU�0L),'�,, '5@��
� ���� 'LUHFWLYH� �(8�� ����������� RI� WKH� (XURSHDQ� 3DUOLDPHQW� DQG� RI� WKH� (XURSHDQ�
&RXQFLO� RI� ��� 'HFHPEHU� ����� RQ� WKH� $FWLYLWLHV� DQG� 6XSHUYLVLRQ� RI� ,QVWLWXWLRQV� IRU�
2FFXSDWLRQDO�5HWLUHPHQW�3URYLVLRQ��,253V���DUW�������������2�-���/���������>KHUHLQDIWHU�
,253�,,�'LUHFWLYH@���)ROORZLQJ�WKH�SXEOLFDWLRQ�RI�WKH�,253�,,�'LUHFWLYH�LQ�WKH�2IILFLDO�
-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ��0HPEHU�6WDWHV�KDG����PRQWKV�WR�WUDQVSRVH�WKLV�'LUHFWLYH�
LQWR�QDWLRQDO�ODZ��Id.�
� ���� See�(8�$FWLRQ�3ODQ�� supra� QRWH���� DW��±�� �VWDWLQJ� WKDW� D� ODUJH� IUDFWLRQ�RI� WKH�
UHIRUPV�SURSRVHG�LQ�WKH�(8�$FWLRQ�3ODQ�DUH�PHDQW�WR�DGGUHVV�SUREOHPV�JHQHUDWHG�E\�WKH�
SUHVHQFH�RI�VXVWDLQDELOLW\� ULVN�DQG�E\� WKH�DGHTXDWH�FODVVLILFDWLRQ�DQG� WUHDWPHQW�RI� WKH�
VXVWDLQDELOLW\�SURSHUWLHV�LQ�LQYHVWPHQWV���
 ��. See infra 6HFWLRQV�,,��±�� 
� ���� (8� $FWLRQ� 3ODQ�� supra� QRWH� ��� DW� �±��� see also� )6%�� supra� QRWH� ���
Recommendations of the Task Force on Climate-Related Financial Disclosures��7$6.�
)25&(� 21� &/,0$7(�5(/$7('� ),1$1&,$/� ',6&/2685(6� �-XQH� �������
KWWSV���DVVHWV�EEKXE�LR�FRPSDQ\�VLWHV������������),1$/������7&)'�5HSRUW�
���������SGI�>KHUHLQDIWHU�7&)'@��1*)6�������supra�QRWH����
� ���� (8�$FWLRQ�3ODQ��supra�QRWH����DW��±���
 ��. Id.�
 ��. See�1*)6������supra�QRWH����1*)6������supra�QRWH����
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SULRULW\� HVSHFLDOO\� DPRQJ� FHQWUDO� EDQNHUV�� ILQDQFLDO� UHJXODWRUV� DQG� RWKHU�
DFWRUV�LQIOXHQFLQJ�ILQDQFLDO�SROLF\����
$V�H[SODLQHG�LQ�6HFWLRQ�,,���RI�WKLV�$UWLFOH��WKH�&RPPLVVLRQ�KDV�DOVR�PDGH�

WKH�SURPRWLRQ�RI�VXVWDLQDEOH�LQYHVWPHQWV�D�SROLF\�SULRULW\�����$FFRUGLQJ�WR�
WKH�(8�$FWLRQ�3ODQ��D�FULWLFDO�REMHFWLYH�RI�VXVWDLQDEOH�ILQDQFH�KDV�EHHQ�WR�
³UHRULHQW�FDSLWDO�IORZV�WRZDUGV�VXVWDLQDEOH�LQYHVWPHQWV�LQ�RUGHU�WR�DFKLHYH�
VXVWDLQDEOH�DQG�LQFOXVLYH�JURZWK�´����7KLV�REMHFWLYH�KDV�EXLOW�XSRQ�H[LVWLQJ�
WUHQGV� LQ� PDUNHWV� DFURVV� WKH� JOREH� VKRZLQJ� WKDW� YDOXHV� LQ� VXVWDLQDEOH�
LQYHVWPHQW�DVVHWV�DUH�PRXQWLQJ�� IURP�QHDUO\�86'������ WULOOLRQ� LQ������ WR�
86'������WULOOLRQ�LQ������DQG�86'������WULOOLRQ�LQ����������6LPLODU�WUHQGV�
KDYH�EHHQ�REVHUYHG� LQ�(XURSHDQ�PDUNHWV��ZKLFK�KDYH�ZLWQHVVHG� D� VWURQJ�
VXUJH�LQ�LQYHVWRUV¶�GHPDQG�IRU�VXVWDLQDEOH�LQYHVWPHQW�SURGXFWV�����,Q�OLJKW�RI�
WKLV�UHDOLW\��WKH�&RPPLVVLRQ�DFWHG�WR�FRQVROLGDWH�DQG�DFFHOHUDWH�WKHVH�PDUNHW�
WUHQGV�DFURVV� WKH�(8�\HW�PDNLQJ�VXUH�WKDW� WKH�(8�LQWHUQDO�PDUNHW�DQG�WKH�
ULJKWV� RI� LQYHVWRUV� DUH� SURWHFWHG���� � $IWHU� H[SORULQJ� WKH� &RPPLVVLRQ¶V�
MXVWLILFDWLRQV� IRU� UHIRUP� LQ� WKH� VXVWDLQDEOH� LQYHVWPHQW� DUHQD�� LQFOXGLQJ�
FRQFHUQV�RI�JUHHQZDVKLQJ����WKH�VHFWLRQ�RXWOLQHV�NH\�GHILQLWLRQV��FULWHULD�DQG�
FODVVLILFDWLRQ�WRROV�GHVLJQHG�WR�GHWHUPLQH�WKH�H[WHQW�WR�ZKLFK�DQ�HFRQRPLF�
DFWLYLW\�RU�ILQDQFLDO�SURGXFW�LV�RU�LV�QRW�VXVWDLQDEOH����
6HFWLRQ�,,,�H[DPLQHV�NH\�UHIRUPV�DLPHG�DW�LPSURYLQJ�WKH�DYDLODELOLW\�DQG�

TXDOLW\�RI�QRQ�ILQDQFLDO²RU�PRUH�UHFHQWO\�GHQRPLQDWHG�DV�µVXVWDLQDELOLW\¶²
LQIRUPDWLRQ�����5HFHQW�(XURSHDQ�UHJXODWLRQV��QDPHO\�WKH�6)'5���DQG�WKH�(8�
7D[RQRP\� 5HJXODWLRQ���� KDYH� PDQGDWHG� WKH� GLVFORVXUH� RI� VXVWDLQDELOLW\�
UHODWHG� LQIRUPDWLRQ�� �)XUWKHUPRUH�� WKH�&65'�ZLOO� DOVR� LPSRVH�PDQGDWRU\�
GLVFORVXUH� UHTXLUHPHQWV� RQ� FRPSDQLHV� IRU� WKHP� WR� GLVFORVH�� VLGH� E\� VLGH��

�
 ��. See�1*)6������supra�QRWH����1*)6������supra�QRWH����
 ��. See infra�6HFWLRQ�,,��� 
� ���� (8�$FWLRQ�3ODQ, supra QRWH����DW��� 
 ��. See� *OREDO� 6XVWDLQDEOH� ,QYHVWPHQW� $OOLDQFH�� Global Sustainable Investment 
Review 2020�� KWWS���ZZZ�JVL�DOOLDQFH�RUJ�ZS�FRQWHQW�XSORDGV���������*6,5�
������SGI��FRYHULQJ�VXVWDLQDEOH�LQYHVWPHQW�DVVHWV�LQ�(XURSH��WKH�8QLWHG�6WDWHG��&DQDGD��
$XVWUDOLD��1HZ�=HDODQG��DQG�-DSDQ��>KHUHLQDIWHU�*6,5�����@��
 ��. Id.��)RU�IXUWKHU�GLVFXVVLRQ�RQ�WKLV�WUHQG�LQ�(XURSHDQ�0DUNHWV��VHH�infra 6HFWLRQ�
,,��$��
 ��. See, e.g.��6)'5��supra�QRWH�����DW����
 ��. See�infra�6HFWLRQ�,,���$±%��
 ��. See�infra�6HFWLRQ�,,���&��
 ��. See�infra�6HFWLRQ�,,,��
� ���� 6)'5��supra�QRWH�����DW����
 ��. See�(8�7D[RQRP\�5HJXODWLRQ��supra�QRWH�����DW����
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VXVWDLQDELOLW\�DQG�ILQDQFLDO�LQIRUPDWLRQ�����7KH�&65'�LV�RI�YLWDO�LPSRUWDQFH�
WR�VXVWDLQDEOH�ILQDQFH�LQVRIDU�DV�VXVWDLQDELOLW\�UHSRUWLQJ�DW�WKH�FRUSRUDWH�OHYHO�
FRQVWLWXWHV��WKH�SULPDU\�VRXUFH�RI�VXVWDLQDELOLW\�LQIRUPDWLRQ�VSLOOLQJ�RYHU�WKH�
ZKROH� LQYHVWPHQW� FKDLQ���� � )RU� WKLV� UHDVRQ�� D� FHQWUDO� WHQHW� RI� WKH� (8�
VXVWDLQDEOH� ILQDQFH� UHIRUP� KDV� EHHQ� WR� LQFUHDVH� WKH� VXSSO\� RI� FRUSRUDWH�
VXVWDLQDELOLW\�LQIRUPDWLRQ�����,Q�WKLV�VSHFLILF�FRQWH[W��SDUWLFXODU�DWWHQWLRQ�LV�
GUDZQ� WR� WKH� ³GRXEOH� PDWHULDOLW\´� SULQFLSOH� LQ� VXVWDLQDELOLW\� LQIRUPDWLRQ�
GLVFORVXUH�����$OWKRXJK�WKLV�SULQFLSOH�ZLOO�XOWLPDWHO\�GHOLQHDWH�WKH�VFRSH�RI�
WKH� FRUSRUDWH� VXVWDLQDELOLW\� UHSRUWLQJ� REOLJDWLRQ�� WKHUH� KDV� EHHQ� OLWWOH�
GLVFXVVLRQ�DERXW�LW�LQ�WKH�OHJDO�VFKRODUVKLS����
6HFWLRQ�,9�RI�WKLV�DUWLFOH�LV�GHGLFDWHG�WR�(8�VXVWDLQDEOH�ILQDQFH�UHIRUPV�

PRGLI\LQJ� WKH� REOLJDWLRQV� RI� SURYLGHUV� RI� LQYHVWPHQW� VHUYLFHV�����
$PHQGPHQWV�KDYH�EHHQ�PDGH�WR�UXOHV�UHODWLQJ�WR�0,),'�,,����WKH�$OWHUQDWLYH�
,QYHVWPHQW�)XQG�0DQDJHUV�'LUHFWLYH��$,)0'�����WKH�8QGHUWDNLQJV�IRU�WKH�
&ROOHFWLYH� ,QYHVWPHQW� RI� 7UDQVIHUDEOH� 6HFXULWLHV� 'LUHFWLYH� �8&,76�
�
� ���� 'UDIW�&65'��supra�QRWH�����
 ��. See (19,5210(17$/�5(6285&(6�0$1$*(0(17��678'<�21�6867$,1$%,/,7<�
5(/$7('� 5$7,1*6�� '$7$� $1'� 5(6($5&+�� 38%/,&$7,216� 2)),&(� 2)� 7+(� (8523($1�
81,21� �1RY�� ������� KWWSV���ZZZ�FRQVRE�LW�GRFXPHQWV�������������&(B6WXG\B1RY�
�����SGI���DE������������E���E���I��I���E����� �³'DWD� VRXUFHV� XWLOL]HG� E\�
SURYLGHUV�DFURVV�DOO�RI� WKHLU� VXVWDLQDELOLW\�UHODWHG�SURGXFWV�DQG�VHUYLFHV� IDOO� LQWR� WKUHH�
PDMRU�FDWHJRULHV���'DWD�GLUHFWO\�IURP�WKH�FRPSDQ\�FRYHUHG��XQVWUXFWXUHG�FRPSDQ\�GDWD�
IURP�DOWHUQDWLYH�VRXUFHV��DQG�WKLUG�SDUW\�GDWD�WKDW�KDV�DOUHDG\�IORZHG�WKURXJK�D�GLIIHUHQW�
SURYLGHU���7KRXJK�WKH�SULPDU\�VRXUFH�RI�LQIRUPDWLRQ�LGHQWLILHG�E\�PRVW�SURYLGHUV�LV�VHOI�
GLVFORVHG�FRPSDQ\�GDWD��SURYLGHUV�FRPPRQO\�XWLOL]H�GDWD� IURP�DOO� WKUHH� VRXUFHV�ZLWK�
GLVWLQFWLRQV�GHSHQGLQJ�RQ�WKH�PHWKRGRORJ\��DSSURDFK�DQG�SURGXFW�RU�VHUYLFH�RIIHUHG�´���
 ��. See�'UDIW�&65'��supra�QRWH�����DW����
 ��. Id.� DW� �� �H[SODLQLQJ� WKH� GRXEOH� PDWHULDOLW\� SULQFLSOH��� see also 
'LUHFWLYH���������(8�� RI� WKH�(XURSHDQ�3DUOLDPHQW� DQG� RI� WKH�&RXQFLO� RI� ���2FWREHU�
����� DPHQGLQJ� 'LUHFWLYH���������(8� $V� 5HJDUGV� 'LVFORVXUH� RI� 1RQ�)LQDQFLDO� DQG�
'LYHUVLW\� ,QIRUPDWLRQ�E\�&HUWDLQ�/DUJH�8QGHUWDNLQJV�DQG�*URXSV�������2�-�� �/������
>KHUHLQDIWHU�1)5'@��
 ��. See generally� -RVHSK� %DXP�OOHU� 	�0LFKDHOD�0DULD� 6FKDIIKDXVHU�/LQ]DWWL�� In 
Search of Materiality for Nonfinancial Information—Reporting Nonfinancial 
Information—Reporting Requirements of the Directive 2014/95/EU, ���6867$,1$%,/,7<�
0*07��)2580����� ������� �H[DPLQLQJ�PDWHULDOLW\� LQ�ERWK� ILQDQFLDO� DQG�QRQ�ILQDQFLDO�
GLVFORVXUH�LQ�(XURSH���
 ��. See Sustainable Finance Package, (8523($1� &200,66,21� �$SU�� ���� �������
KWWSV���HF�HXURSD�HX�LQIR�SXEOLFDWLRQV��������VXVWDLQDEOH�ILQDQFH�FRPPXQLFDWLRQBHQ�
�OLVWLQJ�WKH�&RPPLVVLRQ¶V�GHOHJDWHG�DFWV�FRPPDQGLQJ�WKHVH�UHIRUPV���
 ��. See�0L),'�,,��supra�QRWH�����DW������
� ���� 'LUHFWLYH���������(8��RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI���-XQH�
�����RQ�$OWHUQDWLYH�,QYHVWPHQW�)XQG�0DQDJHUV�DQG�$PHQGLQJ�'LUHFWLYHV���������(&�
DQG���������(&�DQG�5HJXODWLRQV��(&��1R�����������DQG��(8��1R����������������2�-��
�/�������������������>KHUHLQDIWHU�$,)0'@��
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'LUHFWLYH�����DQG�WKH�,QVXUDQFH�'LVWULEXWLRQ�'LUHFWLYH��,''������$�NH\�JRDO�
SXUVXHG� E\� WKHVH� FKDQJHV� KDV� EHHQ� WR� EULQJ� LQ� VXVWDLQDELOLW\�UHODWHG�
UHTXLUHPHQWV� LQWR� WKH� FXUUHQW� UHJLPH� RI� LQYHVWRU� SURWHFWLRQ�� ,QYHVWRUV��
HVSHFLDOO\�UHWDLO�LQYHVWRUV��IDFH�LQFUHDVLQJO\�FRPSOH[�LQYHVWPHQW�SURGXFWV�LQ�
D� FRQWH[W� FKDUDFWHULVHG�E\� DV\PPHWULHV�RI� LQIRUPDWLRQ� DQG�RI� H[SHUWLVH�����
1RZDGD\V��LQYHVWRUV�DUH�PRUH�SURQH�WR�PDNH�PLVWDNHV����DQG�JUHDWHU�H[SRVHG�
WR� DEXVHV� IURP� PLV�VHOOLQJ��� DQG� DJHQF\� FRVWV���� � 0DUNHWV� LQ� VXVWDLQDEOH�
ILQDQFH�SURGXFWV� DUH� QRW� H[HPSWHG� IURP� VXFK�KD]DUGV�� DQG� LQYHVWRUV�PD\�
�
� ���� &RPPLVVLRQ�3URSRVDO�IRU�D�'LUHFWLYH���������(&�RI� WKH�(XURSHDQ�3DUOLDPHQW�
DQG�RI�WKH�&RXQFLO�RI����-XO\������RQ�WKH�&RRUGLQDWLRQ�RI�ODZV��/DZV��5HJXODWLRQV�DQG�
$GPLQLVWUDWLYH� 3URYLVLRQV� 5HODWLQJ� WR� 8QGHUWDNLQJV� IRU� &ROOHFWLYH� ,QYHVWPHQW� LQ�
7UDQVIHUDEOH�6HFXULWLHV��8&,76��DQG�'LUHFWLYH���������(8�RQ�$OWHUQDWLYH�,QYHVWPHQW�
)XQG�0DQDJHUV��&20������������ILQDO��1RY������������>KHUHLQDIWHU�8&,76�'LUHFWLYH@��
� ���� 'LUHFWLYH����������RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI����-DQXDU\�
�����RQ�,QVXUDQFH�'LVWULEXWLRQ�������2�-���/���������
 ��. See� -2+1� $50285� (7� $/��� 35,1&,3/(6� 2)� ),1$1&,$/� 5(*8/$7,21� ���±���
��������
 ��. See�$QQ�)UDQFRLVH /HIHYUH� �	�0LFKDHO�&KDSPDQ��Behavioral Economics and 
Financial Consumer Protection OECD Working Papers on Finance, Insurance and 
Private Pensions�� 2(&'� �'HF�� ���� ������� � KWWS���G[�GRL�RUJ����������F����E��HQ�
�GLVFXVVLQJ��DPRQJ�RWKHU�LWHPV��WKDW�FRQVXPHUV�RI�ILQDQFLDO�VHUYLFHV�PDNH�PLVWDNHV�DV�D�
UHVXOW� RI� OLWHUDF\� SUREOHPV�� OLPLWHG� DPRXQW� RI� WLPH� GHGLFDWHG� WR� ILQDQFLDO� GHFLVLRQV��
RYHUZKHOPLQJ�DPRXQW�RI�LQIRUPDWLRQ��SURGXFW�FRPSOH[LW\�DQG�EHKDYLRUDO�ELDVHV��HWF����
see also (8523($1�&200,66,21�� ),1$/�5(3257�2)� 7+(�&21680(5�98/1(5$%,/,7<�
$&5266�.(<�0$5.(76� ,1� 7+(�(8523($1�81,21�� DW� ���±��� ������� �H[SODLQLQJ� WKDW�
FRQVXPHUV¶�GLIILFXOW\�SURFHVVLQJ�FRPSOH[�LQIRUPDWLRQ�FRQFHUQLQJ�ILQDQFLDO�SURGXFWV�DQG�
VHUYLFHV�UHVXOWV�LQ�VXE�RSWLPDO�FKRLFHV�LQ�WKH�PDUNHWSODFH�DQG�FLWLQJ�FRJQLWLYH�OLPLWDWLRQV�
DQG�LQH[SHULHQFH�ZLWK�ILQDQFLDO�VHUYLFHV�WR�H[SODLQ�WKLV�GLIILFXOW\���
� ���� $UMDQ�5HXULQN��Financial Fraud: A Literature Review�����-��(&21��68596��������
����±��� �������� see also� -21$7+$1�.,5.�(7�$/���0,6�6(//,1*�),1$1&,$/�6(59,&(6�
��������
� ���� (YLGHQFH� KDV� VKRZQ� WKDW� SUREOHPV� RI� FRQIOLFW� RI� LQWHUHVW� DQG� RI� VHOI�GHDOLQJ�
FXUWDLO� LQYHVWRUV¶� SURWHFWLRQ� DQG� WKH�SHUIRUPDQFH�RI� LQYHVWPHQWV��See, e.g.��5DIDHO�/D�
3RUWD� HW� DO��� Investor Protection and Corporate Valuation�� ��� -��),1�� ��� �±��� ��������
6LPHRQ�'MDQNRY�HW�DO���The Law and Economics of Self-Dealing�����-��),1��(&21�������
������������5��'DYLG�0F/HDQ�HW�DO���Why Does the Law Matter? Investor Protection and 
Its Effects on Investment, Finance, and Growth�� ��� -�� ),1�� ����� ���� Q��� ��������
9(521,.$�.�� 322/� (7� $/��� ,7� 3$<6� 72� 6(7� 7+(�0(18��0878$/� )81'� ,19(670(17�
237,216�,1������.��3/$16�����1DW¶O��%XUHDX��(FRQ��5VFK���������7KRPDV�:��'RHOOPDQ�
	�6DEXKL�+��6DUGDUOL��Investment Fees, Net Returns, and Conflict of Interest in 401(k) 
Plans�����-���),1��56&+���������������,Q�WKH�8�6��FRQWH[W��VHH��H�J������&�)�5���������������
�SURGXFLQJ�DQ�LQWHUSUHWDWLRQ�RI�WKH�ILGXFLDU\�GXW\�RI�LQYHVWPHQW�DGYLVHUV�XQGHU�VHFWLRQ�
���� RI� WKH� ,QYHVWPHQW�$GYLVHUV�$FW� RI� ������ ���8�6�&�� ��� ��E��±�����0DULDQQH�0��
-HQQLQJV��A Literature Review: Investment Professionals and Fiduciary Duties�� &)$�
,167,787(�5(6($5&+�)281'$7,21�� 6HSW�� ���� ������ DW� �±�� �H[SODLQLQJ� WKDW� GLIIHUHQW�
VWDQGDUGV�DSSO\�WR�LQYHVWPHQW�DGYLVHUV�FRPSDUHG�ZLWK�EURNHU�GHDOHUV���5REHUW�+��6LWNRII��
The Fiduciary Obligations of Financial Advisors Under the Law of Agency�����-��),1��
3/$1�����������������DGGUHVVLQJ�WKHVH�VDPH�LVVXHV�EXW�LQ�WKH�(�8��FRQWH[W���
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VXIIHU� GDPDJH� IURP� DEXVLYH� EXVLQHVV� FRQGXFW� VXFK� DV� WKH� SUDFWLFH� RI�
JUHHQZDVKLQJ�LQ�LQYHVWPHQW�SURGXFWV�����$IWHU�RIIHULQJ�D�JHQHUDO�GHVFULSWLRQ�
RI� WKH� VXVWDLQDELOLW\�UHODWHG� FKDQJHV� PDGH� LQ� WKH� DUHD� RI� (8� ILQDQFLDO�
VHUYLFHV�ODZ��WKH�IRFXV�RI�WKLV�VHFWLRQ�WXUQV�WR�WKH�VSHFLILF�UHIRUPV�DIIHFWLQJ�
WKH�0L),'�,,¶V�FRQGXFW�REOLJDWLRQV�����$PHQGPHQWV�KDYH�EHHQ�LQWURGXFHG�WR�
WKH� REOLJDWLRQ� WR� GLVFORVH� LQIRUPDWLRQ� WR� FOLHQWV���� WKH� VXLWDELOLW\�
UHTXLUHPHQWV����FRQIOLFW�RI�LQWHUHVW�UXOHV����DQG�SURGXFW�JRYHUQDQFH�UXOHV����
)LQDOO\��WKH�H[WHQW�WR�ZKLFK�PDQDJHUV�RI�SHQVLRQ�IXQGV�DUH�DEOH�WR�SXUVXH�

VXVWDLQDEOH� LQYHVWPHQW� VWUDWHJLHV�� LQ� WKH� DEVHQFH� RI� D� VSHFLILF� PDQGDWH�
SURYLGHG�E\�WKH�JURXS�RI�EHQHILFLDULHV��KDV�DOVR�EHHQ�WKH�VXEMHFW�RI�GHEDWH�LQ�
VXVWDLQDEOH�ILQDQFH���7KLV�GHEDWH�KDV�EHHQ�SDUWLFXODUO\�YLJRURXV�LQ�WKH�8QLWHG�
6WDWHV�LQ�WKH�FRQWH[W�RI�WKH�ILGXFLDU\�GXWLHV�RI�SHQVLRQ�IXQG�WUXVWHHV�����,Q�WKH�
HDUO\�VWDJHV�RI�WKLV�GHEDWH��ILGXFLDU\�GXWLHV�ZHUH�YLHZHG�DV�FUHDWLQJ�EDUULHUV�
IRU� WUXVWHHV� WR�HQJDJH� LQ�VXVWDLQDEOH� LQYHVWPHQW�VWUDWHJLHV�� �+RZHYHU�� WKLV�
FRQYHQWLRQDO�YLHZ�RI�ILGXFLDU\�GXWLHV�LV�HYROYLQJ�����,Q�VHDUFK�IRU�DQVZHUV��
VFKRODUV� KDYH� H[DPLQHG� WKH� PHDQLQJ� DQG� VFRSH� RI� WKH� SKUDVH� ³WKH� EHVW�
LQWHUHVW�´�RU�HYHQ�³WKH�VROH�LQWHUHVW�´�RI�EHQHILFLDULHV�DV�ZHOO�DV�WKH�UROH�WKDW�
�
� ���� 67(9(1� 0$,-225�� 6867$,1$%/(� ),1$1&,$/� 0$5.(76�� 75$16/$7,1*�
&+$1*,1*�5,6.6�$1'�,19(6725�35()(5(1&(6�,172�5(*8/$725<�$&7,21����)HE������
������>KHUHLQDIWHU�(60$@��
� ���� ,Q�LWV�SDFNDJH�RI�VXVWDLQDEOH�ILQDQFH�UHIRUPV��WKH�&RPPLVVLRQ�KDV�ODEHOOHG�WKH�
FKDQJHV� LQ�(8� ILQDQFLDO� VHUYLFHV� ODZ�DV�³$PHQGLQJ�'HOHJDWHG�$FWV�RQ�VXVWDLQDELOLW\�
SUHIHUHQFHV�� ILGXFLDU\� GXWLHV� DQG� SURGXFW� JRYHUQDQFH�´� See (8523($1� &200,66,21� 
supra�QRWH�����
� ���� 0L),'�,,��supra�QRWH�����DW�DUW�������±�����
 ��. Id.�DW�DUW���������0L),'�,,�'5��supra�QRWH�����DW�DUW����±����(XU��6HF��0NW��$XWK��
*XLGHOLQHV�RQ�&HUWDLQ�$VSHFWV�RI�WKH�0L),'�,,�6XLWDELOLW\�5HTXLUHPHQWV�(60$������
�������±���������>KHUHLQDIWHU�*XLGHOLQHV�RQ�6XLWDELOLW\@��(XU��6HF��0NW��$XWK��4XHVWLRQV�
DQG�$QVZHUV� RQ�0L),'� ,,� DQG�0L),5� ,QYHVWRU� 3URWHFWLRQ� DQG� ,QWHUPHGLDULHV� 7RSLFV�
(60$����������������>KHUHLQDIWHU�(60$�4	$�'RFXPHQW@��
� ���� 0L),'�,,��supra�QRWH�����DW�DUW�������������
 ��. Id.�DUW����������������&RPPLVVLRQ�'HOHJDWHG�'LUHFWLYH��(8�����������RI���$SULO�
������DUW���±���������2�-���/������(8��>KHUHLQDIWHU�0L),'�,,�''@��(XU��6HF��0NW��$XWK��
*XLGHOLQHV�RQ�0L),'�,,�SURGXFW�JRYHUQDQFH�UHTXLUHPHQWV�(60$������������±���������
>KHUHLQDIWHU�(60$�3URGXFW�*RYHUQDQFH�*XLGHOLQHV@��
� ���� See, e.g.��0D[�0��6FKDQ]HQEDFK�	�5REHUW�+��6LWNRII��Reconciling Fiduciary 
Duty and Social Conscience: The Law and Economics of ESG Investing by a Trustee�����
67$1�� /�� 5(9�� ����� ���� �������� 6XVDQ� 1�� *DU\�� Best Interests in the Long Term: 
Fiduciary Duties and ESG Integration�����8��&2/2��/��5(9�������������������0D[�0��
6FKDQ]HQEDFK�	�5REHUW�+��6LWNRII��ESG Investing: Theory, Evidence, and Fiduciary 
Principles��-��),1��3/$1�����������������:LOOLDP�6DQGHUV��Resolving the Conflict Between 
Fiduciary Duties and Socially Responsible Investing�� ��� 3$&(�/��5(9�� ����� ���±���
�������� %HQMDPLQ� -�� 5LFKDUGVRQ��Do the Fiduciary Duties of Pension Funds Hinder 
Socially Responsible Investment?,����%$1.,1*�$1'�),1��/��5(9����������±�����������
� ���� 5LFKDUGVRQ��supra�QRWH�����DW����±����
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WKH�³SUXGHQW�LQYHVWRU�UXOH´�SOD\V�LQ�HQDEOLQJ�VXVWDLQDEOH�LQYHVWLQJ�����6XFK�
SUREOHPV��SUHGRPLQDQWO\�GLVFXVVHG�LQ�WKH�VHWWLQJ�RI�86�UXOHV�DQG�H[SHULHQFH��
DUH�QHYHUWKHOHVV�HFKRHG�LQ�WKH�FRQWH[W�RI�SHQVLRQ�IXQGV�LQ�(XURSH���,Q�WKLV�
OLJKW��6HFWLRQ�9�RI�WKLV�$UWLFOH�ORRNV�DW�WKH�SUXGHQW�SHUVRQ�UXOH�FRQWDLQHG�LQ�
WKH�,253�,,�'LUHFWLYH����DQG�EULHIO\�DQDO\]HV��WKH�LPSOLFDWLRQV�RI�WKLV�UXOH�IRU�
VXVWDLQDELOLW\�ZLWKLQ� WKH�(8�$FWLRQ�3ODQ� IUDPHZRUN�� LQFOXGLQJ� WKH�SODQ¶V�
REMHFWLYH�RI�IRVWHULQJ�ORQJ�WHUPLVP�LQ�ILQDQFLDO�DQG�HFRQRPLF�DFWLYLW\����
)LQDO�FRQVLGHUDWLRQV�DUH�RIIHUHG�DW�WKH�HQG�RI�WKLV�$UWLFOH�VKHGGLQJ�OLJKW�RQ�

WKH�VKRUWFRPLQJV��ODUJHO\�FKDOOHQJHV�RI�LPSOHPHQWDWLRQ��WKDW�(8�VXVWDLQDEOH�
ILQDQFH� SROLF\� KDV� IDFHG�� DQG�ZLOO� IDFH�� DV� UHIRUPV� VWDUW� FRQIURQWLQJ� DQG�
VKDSLQJ�WKH�UHDOLW\�RI�EXVLQHVV�SUDFWLFHV��

,,��6867$,1$%,/,7<�5,6.�$1'�6867$,1$%/(�,19(670(176�

A. The Meaning of Sustainability Risk 
$W� WKH� FRUH� RI� (8� VXVWDLQDEOH� ILQDQFH� SROLF\� LV� WKH� PDQDJHPHQW� RI�

VXVWDLQDELOLW\� ULVN�� � 6XVWDLQDELOLW\� ULVN� XQGHU� WKH� 6)'5� LV� GHILQHG� DV� ³DQ�
HQYLURQPHQWDO�� VRFLDO� RU� JRYHUQDQFH� HYHQW� RU� FRQGLWLRQ� WKDW�� LI� LW� RFFXUV��
FRXOG�FDXVH�DQ�DFWXDO�RU�D�SRWHQWLDO�PDWHULDO�QHJDWLYH�LPSDFW�RQ�WKH�YDOXH�RI�
WKH�LQYHVWPHQW�´����7KLV�GHILQLWLRQ�VHUYHV�DV�D�FHQWUDO�UHIHUHQFH�WR�GHILQH�WKH�
FRQFHSW� LQ� WKH� (8� VXVWDLQDEOH� ILQDQFH� UHJLPH�� � ,Q� D�ZD\�� VXFK� HYHQWV� RU�
FRQGLWLRQV� KDYH� EHHQ� FRQFHLYHG� DV� EHORQJLQJ� WR� WKH� FDWHJRU\� RI�
³VXVWDLQDELOLW\�IDFWRUV´�GHILQHG�LQ�WHUPV�RI�³HQYLURQPHQWDO�´����$V�ZH�ZLOO�
H[DPLQH�LQ�WKLV�VHFWLRQ��FRPSDQLHV��DQG�WKHLU�HFRQRPLF�DQG�ILQDQFLDO�YDOXH��
DUH�H[SRVHG�WR�VXVWDLQDELOLW\�ULVN��DQG�VR�DUH��PRUH�JHQHUDOO\�� LQYHVWPHQWV�
�H�J��HTXLW\�SRUWIROLRV��DQG�WKH�VWDELOLW\�RI�WKH�ILQDQFLDO�V\VWHP��
&XUUHQWO\��WKH�PRVW�HYLGHQW�VRXUFH�RI�VXVWDLQDELOLW\�ULVN�KDV�EHHQ�FOLPDWH�

UHODWHG�SKHQRPHQD��HVSHFLDOO\�JOREDO�ZDUPLQJ���� �$�UHYLHZ�RI�VWXGLHV�DQG�
UHSRUWV� SURGXFHG� LQ� WKLV� DUHD� VKRZV� WKDW� FXUUHQW� NQRZOHGJH� KDV� ODUJHO\�
FRQFHQWUDWHG�RQ�WKH�VXVWDLQDELOLW\�ULVN�FDXVHG�E\�FOLPDWH�FKDQJH�����)RUPDOO\��
�
 ��. Id.�
� ���� ,253�,,�'LUHFWLYH��supra�QRWH�����DW�DUW������
� ���� (8�$FWLRQ� 3ODQ�� supra� QRWH� ��� �� ���±��� �$QRWKHU� UHIRUP� XQGHUSLQQLQJ� ORQJ�
WHUPLVP�LQ�WKH�ILHOG�RI�FRUSRUDWH�VWUDWHJ\�ZLOO�DGGUHVV�³UXOHV�DFFRUGLQJ�WR�ZKLFK�GLUHFWRUV�
DUH�H[SHFWHG�WR�DFW�LQ�WKH�FRPSDQ\¶V�ORQJ�WHUP�LQWHUHVW�´�Id.��������$FWLRQ�����
� ���� 6)'5��supra�QRWH�����DW�DUW���������
 ��. Id.�DW�DUW���������
 ��. See generally�7&)'��supra�QRWH�����
� ���� )6%��supra�QRWH����DW����see also�7&)'��supra�QRWH�����DW� ��±���1*)6�������
supra�QRWH����DW��������-XOLD�$QQD�%LQJOHU�	�&KLDUD�&ROHVDQWL�6HQQL��Taming the Green 
Swan: How to Improve Climate-Related Financial Risk Assessments��DW�����(7+]�ULFK��
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FOLPDWH�UHODWHG� VXVWDLQDELOLW\� ULVN�KDV� EHHQ�GHFRPSRVHG� LQWR�SK\VLFDO� DQG�
WUDQVLWLRQ�ULVNV���³3K\VLFDO�ULVNV´�KDYH�EHHQ�GHILQHG�DV�³WKH�SRVVLELOLW\�WKDW�
WKH� HFRQRPLF� FRVWV� RI� ���� FOLPDWH�FKDQJH� UHODWHG� H[WUHPH�ZHDWKHU� HYHQWV�
RU�DQG� ���� PRUH� JUDGXDO� FKDQJHV� LQ� FOLPDWH�� PLJKW� HURGH� WKH� YDOXH� RI�
ILQDQFLDO� DVVHWV� DQG�RU� LQFUHDVH� OLDELOLWLHV�´��� � ,QFUHDVLQJO\� REVHUYHG� LQ�
HYHU\GD\�OLIH�DQG�ZLGHO\�UHSRUWHG�LQ�QHZV�RXWOHWV��SK\VLFDO�ULVNV�LGHQWLI\�WKH�
QHJDWLYH�LPSDFW�RI�FOLPDWH�UHODWHG�SKHQRPHQD�VXFK�DV�EXVKILUHV��LFH�PHOWLQJ�
FDXVLQJ�ULVLQJ�VHD�OHYHOV��IORRGV�LQ�DJULFXOWXUH�ODQG�DQG�XUEDQ�DUHDV��GURXJKWV��
KXUULFDQHV��DQG�WKH�JUDGXDO�FKDQJH�LQ�ZHDWKHU�SDWWHUQV��DPRQJ�RWKHU�HYHQWV�����
7KHVH�HYHQWV�KDYH�EHFRPH�D� VHULRXV�FRQFHUQ� WR�SHUVRQV�DQG�EXVLQHVVHV�����
7KH\� DUH� GHWULPHQWDOO\� DIIHFWLQJ� OLIH� RQ� WKH� SODQHW� DQG� SURSHUW\� VXFK� DV�
GDPDJLQJ�SODQWV�DQG�DQLPDO�HFRV\VWHPV��IRRG�DQG�ZDWHU�VXSSO\��KRXVLQJ�DQG�
RWKHU�EDVLF�LQIUDVWUXFWXUH�LQ�WRZQV�DQG�FLWLHV������+DUP�WR�EXVLQHVVHV�WULFNOHV�
GRZQ� WR� IDOOLQJ� YDOXHV� RI� FRUSRUDWH� DVVHWV� DQG� ZHDNHU� ILQDQFLDO�
SHUIRUPDQFH����
³7UDQVLWLRQ�ULVNV´�FRQVWLWXWH�WKH�RWKHU�FRPSRQHQW�RI�VXVWDLQDELOLW\�ULVN�����

7KHVH� ULVNV� DULVH� IURP�FKDQJHV� LQ�JRYHUQPHQW�SROLF\� WRZDUGV� ORZ�FDUERQ�
SUDFWLFHV��WKH�DGYDQFHPHQW�RI�QHZ�WHFKQRORJLHV�DV�ZHOO�DV�VKLIWV�LQ�PDUNHW�
SUHIHUHQFHV���� � )RU� LQVWDQFH�� SXEOLF� SROLF\� JOREDOO\� KDV� EHHQ� VWURQJO\�
GLVUXSWHG� E\� WKH� 3DULV� $JUHHPHQW�� DGRSWHG� XQGHU� WKH� 8QLWHG� 1DWLRQV�

�
:RUNLQJ�3DSHU�1R�����������������VKRZLQJ�WKH�VWDWXV�TXR�DQG�DUHDV�IRU�LPSURYHPHQW�RI�
FOLPDWH�WUDQVLWLRQ�ULVN�WRROV�DQG�PHWULFV���
� ���� )6%��supra�QRWH����DW����
� ���� 1*)6�������supra�QRWH����DW�����
� ���� ,3&&��supra�QRWH�����)RU�FRPPHQWV�RQ�WKH�HFRQRPLF�LPSDFW�RI�FOLPDWH�FKDQJH��
VHH�,DQ�6PLWK��Extreme Weather Blows out Catastrophe Insurance Losses to $40bn��),1��
7,0(6� �$XJ�� ���� ������� KWWSV���ZZZ�IW�FRP�FRQWHQW�����DHEE����I��I��������
����������H���0DUWLQ�$UQROG��ECB Stress Test Reveals Economic Impact of Climate 
Change��),1��7,0(6��0DU�������������KWWSV���ZZZ�IW�FRP�FRQWHQW��E�����������������
E�����G��EF�G�HE��� 0LFKDHO� 6�� 'HUE\�� Fed’s Brainard: Climate Change Already 
Affecting Economy, Financial System�� :$//� 67�� -�� �)HE�� ���� �������
KWWSV���ZZZ�ZVM�FRP�DUWLFOHV�IHG�V�EUDLQDUG�FOLPDWH�FKDQJH�DOUHDG\�DIIHFWLQJ�
HFRQRP\�ILQDQFLDO�V\VWHP��������������1*)6� ������ supra� QRWH� ��� DW� ��� �³2YHUDOO��
ZRUOGZLGH�HFRQRPLF�FRVWV�IURP�QDWXUDO�GLVDVWHUV�KDYH�H[FHHGHG�WKH����\HDU�DYHUDJH�RI�
86'�����ELOOLRQ�SHU�DQQXP�LQ���RI�WKH�ODVW����\HDUV�´���
� ���� ,3&&��supra�QRWH����DW��������
 ��. See )6%��supra�QRWH����DW��±������1*)6�������supra�QRWH����DW����Q�����1*)6�
������supra�QRWH����DW����
� ���� )6%��supra�QRWH����DW������±����7)&'��supra�QRWH�����DW��±���1*)6�������supra�
QRWH����DW�������±���
� ���� )6%��supra�QRWH����DW����7)&'��supra�QRWH�����DW��±���1*)6�������supra�QRWH�
���DW���±����
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)UDPHZRUN� &RQYHQWLRQ� RQ� &OLPDWH� &KDQJH���� � 7KH� 3DULV� $JUHHPHQW� KDV�
EHHQ�FRQFHLYHG�DV�D� UHVSRQVH� WR�PRXQWLQJ�HYLGHQFH� LQGLFDWLQJ� WKDW�JOREDO�
WHPSHUDWXUHV� DUH� UDSLGO\� LQFUHDVLQJ� GXH� WR� H[FHVVLYH� JUHHQKRXVH� JDV�
HPLVVLRQV�� � $PRQJ� RWKHU� HVWLPDWLRQV�� JOREDO� VXUIDFH� WHPSHUDWXUHV� ³ZLOO�
FRQWLQXH�WR�LQFUHDVH�>UHODWLYH�WR�WKH�����±�����SHULRG@�XQWLO�DW�OHDVW�WKH�PLG�
FHQWXU\�>����@�XQGHU�DOO�HPLVVLRQV�VFHQDULRV�FRQVLGHUHG���*OREDO�ZDUPLQJ�
RI� ����&� DQG� ��&� ZLOO� EH� H[FHHGHG� GXULQJ� WKH� ��VW� FHQWXU\� XQOHVV� GHHS�
UHGXFWLRQV�LQ�&2��DQG�RWKHU�JUHHQKRXVH�JDV�HPLVVLRQV�RFFXU�LQ�WKH�FRPLQJ�
GHFDGHV�´��� � ,Q� WKLV� OLJKW�� WKH� 3DULV� $JUHHPHQW� VHHNV� WR� VWUHQJWKHQ� WKH�
UHVSRQVH�RI� VLJQDWRU\�FRXQWULHV� WR�FOLPDWH�FKDQJH�DQG�JOREDO�ZDUPLQJ�E\�
VHWWLQJ� UHGXFWLRQ� WDUJHWV� LQ� JUHHQKRXVH� JDV� HPLVVLRQV�� � 7KH� REMHFWLYH� KDV�
EHHQ� WR� OLPLW� JOREDO� ZDUPLQJ� WR� ZHOO� EHORZ� ��� &�� SUHIHUDEO\� ����� &��
FRPSDUHG�WR�SUH�LQGXVWULDO�OHYHOV����
,Q� OLQH�ZLWK� WKH�3DULV�$JUHHPHQW�� WKH�(XURSHDQ�8QLRQ� �(8�� VHW� RXW� LWV�

*UHHQ�'HDO�SROLF\���%\�ZD\�RI�WKLV�SROLF\��WKH�(8�FRPPLWWHG�³WR�LQFUHDVH�
WKH�(8¶V�JUHHQKRXVH�JDV�HPLVVLRQ�UHGXFWLRQV�WDUJHW�IRU������WR�DW�OHDVW�����
DQG�WRZDUGV�����FRPSDUHG�ZLWK������OHYHOV�LQ�D�UHVSRQVLEOH�ZD\�´����7KLV�
FRPPLWPHQW�� KRZHYHU�� UHTXLUHV� SURIRXQG� UHIRUPV� LQ� UHJXODWLRQ�� ODZ� DQG�
SROLF\�� � $V� VWDWHG� E\� WKH� &RPPLVVLRQ�� ³>W@R� GHOLYHU� WKHVH� DGGLWLRQDO�
JUHHQKRXVH�JDV�HPLVVLRQV�UHGXFWLRQV��WKH�&RPPLVVLRQ�ZLOO��E\�-XQH�������
UHYLHZ�DQG�SURSRVH� WR�UHYLVH�ZKHUH�QHFHVVDU\��DOO� UHOHYDQW�FOLPDWH�UHODWHG�
SROLF\� LQVWUXPHQWV�´��� � $PRQJ� RWKHU� UHSHUFXVVLRQV�� WKH� (8� *UHHQ� 'HDO�
UHIRUPV�KDYH�WULJJHUHG�D�SURFHVV�RI�GHFDUERQL]DWLRQ�LQ�LQGXVWULHV�����$V�ZHOO�
DV� FUHDWLQJ� QHZ� LQYHVWPHQW� RSSRUWXQLWLHV�� WKLV� GHFDUERQL]DWLRQ� SURFHVV� LV�
DOVR�FRVWO\�IRU�EXVLQHVVHV�WR�WKH�H[WHQW�WKDW�FRPSDQLHV�DUH�LPSHOOHG�WR�GHSOR\�
D� JUHDW� GHDO� RI� UHVRXUFHV� WR�PHHW� QHZ� HPLVVLRQ� UHGXFWLRQ� WDUJHWV����2Q� D�

�
 ��. See�The Paris Agreement�� 8�1��&/,0$7(�&+$1*(�� KWWSV���XQIFFF�LQW�SURFHVV�
DQG�PHHWLQJV�WKH�SDULV�DJUHHPHQW�WKH�SDULV�DJUHHPHQW��ODVW�YLVLWHG�-XO\������������³7KH�
3DULV� $JUHHPHQW� LV� D�OHJDOO\� ELQGLQJ� LQWHUQDWLRQDO� WUHDW\� RQ� FOLPDWH� FKDQJH�� ,W� ZDV�
DGRSWHG�E\�����3DUWLHV�DW�&23����LQ�3DULV��RQ����'HFHPEHU������DQG�HQWHUHG�LQWR�IRUFH�
RQ���1RYHPEHU������´���
� ���� ,3&&��supra�QRWH����DW�����
 ��. See 3DULV�$JUHHPHQW�DUW�����'HF������������7�,�$�6�����������
 ��. Communication from the Commission to the European Parliament, the 
European Council, the Council, the European Economic and Social Committee and the 
Committee of the Regions��DW����&20������������ILQDO��'HF�������������
 ��. Id.�DW��±���
 ��. See�0DUN�/HRQDUG� HW� DO���The Geopolitics of the European Green Deal��(85��
&281&,/�21�)25(,*1�5(/6���)HE������������KWWSV���HFIU�HX�SXEOLFDWLRQ�WKH�JHRSROLWLFV�
RI�WKH�HXURSHDQ�JUHHQ�GHDO���
 ��. See�'LFNRQ�3LQQHU��Decarbonizing Industry Will Take Time and Money—But 
Here’s How to Get a Head Start�� 0&.,16(<� 6867$,1$%,/,7<� �'HF�� ���� �������
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JOREDO� EDVLV�� HVWLPDWHV� LQGLFDWH� WKDW� UHDFKLQJ� WKH� 3DULV� $JUHHPHQW� JOREDO�
ZDUPLQJ� WDUJHWV� FRXOG� DPRXQW� WR� 86'� ���� ELOOLRQ� \HDUO\� XQWLO� ���������
'HFDUERQL]DWLRQ�FRVWV�ZLOO�UHTXLUH�LQYHVWPHQWV�³UDQJLQJ�IURP�86'���WULOOLRQ�
WR�86'���WULOOLRQ�LQ�FRQVWDQW�WHUPV�ZKHQ�FRQVLGHULQJ�WKH�HQHUJ\�VHFWRU�DORQH��
RU�XS�WR�86'����WULOOLRQ�ZKHQ�ORRNLQJ�DW�WKH�HFRQRP\�PRUH�EURDGO\�´���
,Q�RUGHU�WR�DFFRPPRGDWH�QHZ�FOLPDWH�UHODWHG�UHIRUPV��HFRQRPLF�VHFWRUV�

PD\�IDFH�VWUXFWXUDO�FKDQJHV�HVSHFLDOO\�DV� WKH\� LPSOHPHQW�GHFDUERQL]DWLRQ�
REMHFWLYHV�� �7KLV� LV�PRVW� OLNHO\� WKH�FDVH� LQ�FDUERQ�LQWHQVH� LQGXVWULHV���� � ,Q�
WKHVH�LQGXVWULHV��GHFDUERQL]DWLRQ�KDV�JHQHUDWHG�QHZ�XQFHUWDLQW\��DXJPHQWHG�
FRVWV��DQG�FUHDWHG�SURILWDELOLW\�SUREOHPV��DV�UHIOHFWHG�E\�WKH�HPHUJHQFH�RI�
QHZ�EXVLQHVV� ULVNV�� LQFUHDVHG�SURGXFWLRQ�DQG�GLVWULEXWLRQ�FRVWV� �LQFOXGLQJ�
WKH�FRVWV�RI�WUDQVLWLRQLQJ�WR�FOHDQHU�²�DQG�DW�WKH�WLPH�EHLQJ�PRUH�FRVWO\�²�
WHFKQRORJ\�DQG�SURFHVVHV���WKH�ULVN�RI�DVVHWV�EHFRPLQJ�VWUDQGHG��DQG�VKLIWV�
LQ� FRQVXPHU� SUHIHUHQFHV� WRZDUGV� ORZ�FDUERQ� RSWLRQV���� � $V� WKH� )HGHUDO�
6WDELOLW\�%RDUG�QRWHG��³WKH�PDUNHW�YDOXH�RI�HTXLWLHV�RI�ILUPV�LQ�VRPH�KHDYLO\�
SROOXWLQJ�LQGXVWULHV�LV�EHLQJ�LPSDFWHG�E\�SROLF\�PHDVXUHV�DQG�PDUNHW�WUHQGV�
UHODWHG� WR� D� WUDQVLWLRQ� WR� D� ORZ�FDUERQ� HFRQRP\�´��� � ,Q� VXSSRUW� RI� WKLV�
VWDWHPHQW�� WKH� UHSRUW� SRLQWV� WR� HYLGHQFH� RI� SRRU� SHUIRUPDQFH� LQ� WKH� FRDO�
LQGXVWU\���³WKH�'RZ�-RQHV�&RDO�,QGH[�IHOO�E\�����LQ�����������LQ�OLQH�ZLWK�
D� VLJQLILFDQW� LQFUHDVH� LQ� WKH� XVH� RI� QDWXUDO� JDV� IRU� SRZHU� JHQHUDWLRQ� DQG�
FOLPDWH�UHODWHG�SROLF\�PHDVXUHV�´����8QOHVV�WKH\�FRPPLW�WR�D�FUHGLEOH�SODQ�WR�
GHFDUERQL]H�� FRPSDQLHV� IDFLQJ� KLJK� WUDQVLWLRQ� ULVN� ZLOO� LQHYLWDEO\� IDFH�
JUHDWHU� LQYHVWRU� DFWLYLVP� WRZDUGV� FKDQJH��� DQG� EHFRPH� D� OHVV� DWWUDFWLYH�
LQYHVWPHQW�GXH�WR�KLJK�VXVWDLQDELOLW\�ULVN�DQG��DV�ZH�ZLOO�H[DPLQH�LQ�WKH�QH[W�
VXEVHFWLRQ�RI�WKLV�$UWLFOH���WKHLU�QHJDWLYH�HQYLURQPHQWDO�LPSDFW����
�
KWWSV���ZZZ�PFNLQVH\�FRP�EXVLQHVV�IXQFWLRQV�VXVWDLQDELOLW\�RXU�
LQVLJKWV�VXVWDLQDELOLW\�EORJ�GHFDUERQL]LQJ�LQGXVWU\�ZLOO�WDNH�WLPH�DQG�PRQH\�EXW�
KHUHV�KRZ�WR�JHW�D�KHDG�VWDUW��
 ��. (8523($1�6<67(0,&�5,6.�%2$5'��326,7,9(/<�*5((1��0($685,1*�&/,0$7(�
&+$1*(�5,6.6�72�),1$1&,$/�67$%,/,7<������������
 ��. Id.�
 ��. See�1*)6�������supra�QRWH����DW�����
 ��. See id.��see also�7)&'��supra�QRWH�����DW��±���
� ���� )6%��supra�QRWH����DW�����
 ��. Id.�
 ��. See, e.g.��6DUDK�0F)DUODQH�	�&KULVWRSKHU�0��0DWWKHZV��Oil Giants Are Dealt 
Major Defeats on Climate-Change as Pressures Intensify��:$//�67��-���0D\������������
KWWSV���ZZZ�ZVM�FRP�DUWLFOHV�RLO�JLDQWV�DUH�GHDOW�GHYDVWDWLQJ�EORZV�RQ�FOLPDWH�
FKDQJH�DV�SUHVVXUHV�LQWHQVLI\��������������$QMLOL�5DYDO�HW�DO���Shell Verdict Sets Scene 
for More Corporate Climate Cases�� ),1�� 7,0(6� �0D\� ���� �������
KWWSV���ZZZ�IW�FRP�FRQWHQW�I�����HH�F�G����F��EEHH������E���H�E��
 ��. See infra�6HFWLRQ�,,���$��
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6XVWDLQDELOLW\�ULVN�KDV�UDLVHG�WKH�DODUP�DPRQJ�NH\�DFWRUV�LQ�WKH�ILQDQFLDO�
VHFWRU� EHFDXVH� WKLV� ULVN� XQGHUPLQHV� D� FRPSDQ\¶V� ILQDQFLDO� SRVLWLRQ� �E\�
LQFUHDVLQJ� FRVWV�� GRZQJUDGLQJ� WKH� YDOXDWLRQ� RI� FRUSRUDWH� DVVHWV�� DQG�
UHGXFLQJ�WKH�FRPSDQ\¶V�SURILWDELOLW\�DQG�FUHGLWZRUWKLQHVV��DQG�FDQ�VSUHDG�
ZLGHO\� DFURVV� ZKROH� LQGXVWULHV���� � &HQWUDO� EDQNHUV�� ILQDQFLDO� UHJXODWRUV��
JRYHUQPHQW� RIILFLDOV�� DQG� ILQDQFH�UHODWHG� EXVLQHVV� DVVRFLDWLRQV� DUH�
LQFUHDVLQJO\�DZDUH�WKDW�WKLV�SUREOHP��LI�LJQRUHG�RU�PLVPDQDJHG��ZLOO�SRVH�D�
FUHGLEOH� WKUHDW� WR� WKH� UHDO� HFRQRP\� DQG� XOWLPDWHO\�� WR� WKH� VWDELOLW\� RI� WKH�
ILQDQFLDO�VHFWRU�����5HDOL]LQJ�WKH�LPSRUWDQFH�DQG�VWUHQJWK�RI�ILQDQFLDO�PDUNHWV�
WR�FKDQJH�FRUSRUDWH�EHKDYLRU��WKHVH�DFWRUV�KDYH�SURYLGHG�VWURQJ�VXSSRUW�WR�
WKH�(8�SROLF\�RI�PDQDJLQJ�VXVWDLQDELOLW\�ULVN�E\�ZD\�RI�LQWHJUDWLQJ�WKLV�ULVN�
LQWR� LQYHVWPHQW� GHFLVLRQ�PDNLQJ� DQG� E\� LQWURGXFLQJ� DGHTXDWH� SUXGHQWLDO�
UHJXODWLRQV����

B. The Meaning of Sustainable Investments 

1. Sustainable Investments as a Market Trend 
)URP� WKH� YDQWDJH� SRLQW� RI� WKH� LQYHVWPHQW� PDQDJHPHQW� LQGXVWU\��

VXVWDLQDEOH� LQYHVWPHQWV� UHIHU� WR� DQ� ³LQYHVWPHQW� DSSURDFK� WKDW� FRQVLGHUV�
HQYLURQPHQWDO�� VRFLDO� DQG�JRYHUQDQFH� �(6*�� IDFWRUV� LQ�SRUWIROLR�VHOHFWLRQ�
DQG�PDQDJHPHQW�´����8QGHUO\LQJ�WKLV�GHILQLWLRQ�OLHV�D�FKDUDFWHUL]DWLRQ�RI�WKH�
LQYHVWRU�DV�D�SHUVRQ�FRQVFLRXV�RI�VRFLHWDO�DQG�RU�HQYLURQPHQWDO�LQYHVWPHQW�
REMHFWLYHV���7KLV�W\SH�RI�LQYHVWRU��ZKLFK�LQ�WKH�SDVW�ZDV�PRVWO\�FLUFXPVFULEHG�
WR�PDUJLQDO�QLFKHV��KDV�JURZQ�LQ�VL]H�DQG�LPSRUWDQFH�LQ�UHFHQW�\HDUV��DV�KDV�
PDUNHW� GHPDQG� IRU� VXVWDLQDEOH� LQYHVWPHQW� SURGXFWV���� � ,Q�PDMRU� ILQDQFLDO�
FHQWHUV�� DQ� LQFUHDVLQJO\� ULFK�YDULHW\�RI� VXVWDLQDEOH� LQYHVWPHQW�RSWLRQV�DUH�
DYDLODEOH�WR�LQYHVWRUV�E\�PDLQVWUHDP�ILQDQFLDO�PDUNHW�SDUWLFLSDQWV�����$W�WKH�
OHYHO�RI�SRUWIROLR�GHVLJQ��IRU�H[DPSOH��WKH�DGRSWLRQ�RI�VXVWDLQDEOH�LQYHVWPHQW�
VWUDWHJLHV�VXFK�DV�QHJDWLYH�VFUHHQLQJ��EHVW�LQ�FODVV��QRUPV�EDVHG�VFUHHQLQJ��
VXVWDLQDELOLW\� WKHPHV�� HQJDJHPHQW�� LPSDFW� LQYHVWLQJ�� DQG� HQJDJHPHQW��

�
� ���� )6%��supra�QRWH����DW���±����
 ��. See id. DW�����
� ���� $OWKRXJK�WKH�QHHG�IRU�SUXGHQWLDO�UHJXODWLRQ�KDV�EHHQ�LGHQWLILHG�DV�DQ�LQFUHDVLQJO\�
LPSRUWDQW� WKHPH� LQ� VXVWDLQDEOH� ILQDQFH� SROLF\�� WKLV�$UWLFOH�ZLOO� QRW� FRYHU� WKLV� WKHPH��
&HQWUDO�UHIHUHQFHV�WR�SODQQHG�SROLF\�PHDVXUHV�LQ�WKLV�DUHD�FDQ�EH�IRXQG�LQ�Strategy for 
Financing the Transition to a Sustainable Economy��supra�QRWH��� DW����
� ���� *6,5�������supra�QRWH�����DW����
 ��. Id.�DW����
 ��. See�&)$�,QVWLWXWH��Future of Sustainability in Investment Management: From 
Ideas to Reality��DW���±�����������
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DPRQJ�RWKHUV��KDV�VN\URFNHWHG����
:LWK� WKLV� PDUNHW� IRU� VXVWDLQDEOH� LQYHVWPHQW� SURGXFWV� EHLQJ� LQYHVWRU�

GULYHQ�� LW� KDV� EHFRPH� DSSDUHQW� WKDW� VXVWDLQDELOLW\� WKHPHV� DUH� LQIOXHQFLQJ�
LQYHVWRUV¶�FKRLFHV�����7KH�SUHVHQFH�RI�D�³VXVWDLQDEOH´�LQYHVWRU�KDV�EHFRPH�
LQFUHDVLQJO\�IHOW�DQG�HVWDEOLVKHG��$�UHFHQW�VWXG\�FRQGXFWHG�E\����,QYHVWLQJ�
,QLWLDWLYH� IRXQG� WKDW� D� ODUJH� PDMRULW\� RI� UHWDLO� LQYHVWRUV� LQ� )UDQFH� DQG�
*HUPDQ\� DUH� LQWHUHVWHG� LQ� VXVWDLQDEOH� LQYHVWLQJ���� � -XGJHG� E\� WKH� YDOXH�
JURZWK�LQ�VXVWDLQDEOH�LQYHVWPHQWV��LQYHVWRUV�LQ�86�PDUNHWV�DUH�DOVR�VKRZLQJ�
SUHIHUHQFHV�HYROYLQJ�WRZDUGV�VXVWDLQDELOLW\��7KH�6,)�)RXQGDWLRQ�FDOFXODWHG�
86���� WULOOLRQ� LQ� LQYHVWPHQWV� FRQVLGHULQJ� HQYLURQPHQWDO�� VRFLDO� DQG�
JRYHUQDQFH�IDFWRUV�LQ�������XS����SHUFHQW�IURP����������,Q�WKH�ILUVW�VHPHVWHU�
RI�������(XURSHDQ�VXVWDLQDEOH�IXQGV�UHFHLYHG�QHW�LQIORZV�RI�¼�����ELOOLRQ��
XS�IURP�¼�����ELOOLRQ�LQ�WKH�SUHYLRXV�VL[�PRQWKV������0RUH�JOREDOO\��WKH�*6,5�
UHSRUWHG� WKDW� JOREDO� VXVWDLQDEOH� LQYHVWPHQWV� UHDFKHG�86�� ����� WULOOLRQ� LQ�
HDUO\�������D����SHUFHQW�LQFUHDVH�IURP�WKH�SDVW�IRXU�\HDUV���ZLWK�RQH�TXDUWHU�
RI� WKH� LQYHVWPHQWV� PDGH� E\� UHWDLO� LQYHVWRUV� DQG� WKH� UHVW� E\� LQVWLWXWLRQDO�
LQYHVWRUV����
,QYHVWRUV�ZRXOG�FKRRVH�WR�LQYHVW�VXVWDLQDEO\�HYHQ�LI�WKLV�VWUDWHJ\�HQWDLOHG�

IRUHJRLQJ�SURILWV���$�UHFHQW�VWXG\�FRQGXFWHG�E\�WKH�8QLYHUVLW\�RI�&DPEULGJH�
,QVWLWXWH�IRU�6XVWDLQDELOLW\�/HDGHUVKLS�IRXQG�WKDW�WKH�PHGLDQ�VDYHU�SUHIHUV�D�
VXVWDLQDEOH�IXQG�HYHQ�LI�LW�FRQQRWHV�D�VDFULILFH�RI�XS�WR�����SHU�FHQW�RI�DQQXDO�
�
 ��. See�*6,5�������supra�QRWH�����DW������±����see also�(8526,)��(8523($1�65,�
678'<� ������ DW� ��±��� �������� 6:,66� 6867$,1$%/(� ),1$1&(�� 6:,66� 6867$,1$%/(�
,19(670(17�0$5.(7�678'<�������±����������
 ��. See� $LVKD� ,�� 6DDG� 	� 'LDQH� 6WUDXVV�� The New “Reasonable Investor” and 
Changing Frontiers of Materiality: Increasing Investor Reliance on ESG Disclosures 
and Implications for Securities Litigation�� ����� %(5.(/(<� %86�� /�� -�� ����� ���±����
�H[DPLQLQJ�WKH�H[WHQW�WR�ZKLFK�WKH�FXUUHQW�QRWLRQ�RI�PDWHULDOLW\�LQ�LQIRUPDWLRQ�GLVFORVXUH�
JXDUGV�FRQVLVWHQF\�ZLWK�WKH�QHZ�³VXVWDLQDEOH´�LQYHVWRU���
� ���� ���,19(67,1*�,1,7,$7,9(���',,���$�/$5*(�0$-25,7<�2)�5(7$,/�&/,(176�:$17�
72�,19(67�6867$,1$%/<����0DU���������
� ���� 86�6,)�)RXQGDWLRQ��Report on US Sustainable and Impact Investment Trends���
��������
KWWSV���ZZZ�XVVLI�RUJ�ILOHV�7UHQGV���5HSRUW����������([HFXWLYH���6XPPDU\�SG
I�� see also� 6DPXHO� 0�� +DUW]PDUN� 	� $ELJDLO� %�� 6XVVPDQ�� Do Investors Value 
Sustainability? A Natural Experiment Examining Ranking and Fund Flows�����-���),1��
����������±����GHVFULELQJ�KRZ�� LQ� WKH�86�PDUNHW��PXWXDO� IXQG� LQYHVWRUV�FROOHFWLYHO\�
YDOXH�VXVWDLQDELOLW\�DV�VKRZQ�E\�PRUH�PRQH\�EHLQJ�DOORFDWHG�WR�KLJKO\�VXVWDLQDEOH�IXQGV�
DQG�OHVV�PRQH\�WR�IXQGV�WKDW�SHUIRUP�SRRUO\�RQ�VXVWDLQDELOLW\���
� ���� 81,7('� 1$7,216� (19,5210(17$/� 352*5$00(�� 6867$,1$%/(� ),1$1&(�
352*5(66� 5(3257� �� ��������
KWWSV���ZHGRFV�XQHS�RUJ�ELWVWUHDP�KDQGOH��������������������6)35�SGI"VHTXHQFH �
	LV$OORZHG \��
� ���� *6,5�������supra�QRWH�����DW������±����
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UHWXUQV�����$PRQJ�IXQGV�ZLWK�VLPLODU�SDVW�UHWXUQV�����SHUFHQW�RI�VDYHUV�FKRVH�
WKH�PRUH�VXVWDLQDEOH�IXQG�����6XVWDLQDELOLW\�SUHIHUHQFHV�ZHUH�VWURQJHU�DPRQJ�
\RXQJHU� SHRSOH� �OHVV� WKDQ� ��� \HDUV� ROG�� DQG� OHVV� H[SHULHQFHG� LQYHVWRUV�����
)RFXVLQJ�RQ�SHQVLRQ�IXQGV��WKH�8135,�ILQGV�WKDW�³>Y@DULRXV�VXUYH\V�JOREDOO\�
LQGLFDWH� WKDW� EHQHILFLDULHV� LQFUHDVLQJO\� H[SHFW� WKHLU�PRQH\� WR� EH� LQYHVWHG�
UHVSRQVLEO\� DQG�� LQ� VRPH� FDVHV�� H[SUHVV� D�ZLOOLQJQHVV� WR� IRUHJR� ILQDQFLDO�
UHWXUQV�WR�DFKLHYH�VXVWDLQDELOLW\�LPSDFW�´����6LPLODUO\��D�VXUYH\�FRQGXFWHG�E\�
WKH�'HSDUWPHQW�RI�,QWHUQDWLRQDO�'HYHORSPHQW�DPRQJ�QHDUO\������SHRSOH�LQ�
WKH�8QLWHG�.LQJGRP��ZLWK�WKH�DLP�RI�XQGHUVWDQGLQJ�ZKHWKHU�WKH\�ZDQW�WR�
LQYHVW� WKHLU�PRQH\� LQ�ZD\V� WKDW� VXSSRUW� WKH�81� VXVWDLQDEOH� GHYHORSPHQW�
JRDOV���FRQFOXGHG�WKDW�³>P@RUH�WKDQ�����RI�SHRSOH�VD\�WKH\�DUH�LQWHUHVWHG�LQ�
LQYHVWLQJ�VXVWDLQDEO\�QRZ�RU�LQ�WKH�IXWXUH�´�DQG�WKDW�³����RI�SHRSOH�ZRXOG�
PDNH� D� UHVSRQVLEOH� DQG� LPSDFWIXO� LQYHVWPHQW� HYHQ� LI� WKH� UHWXUQV� WKH\�
UHFHLYHG�ZHUH� ORZHU� WKDQ� RWKHU� LQYHVWPHQWV� LI� WKH\� NQHZ� WKH� LQYHVWPHQW�
PDGH�D�GLIIHUHQFH�WR�VRPHWKLQJ�WKH\�UHDOO\�FDUH�DERXW�´����
7KHVH�DUH�RQO\�D�IHZ�DPRQJ�DQ�LQFUHDVLQJ�QXPEHU�RI�VWXGLHV�LQGLFDWLQJ�D�

VKLIW�LQ�LQYHVWRUV¶�SUHIHUHQFHV���,W�LV�WKXV�XQVXUSULVLQJ�WKDW�WKH�GHILQLWLRQ�RI�
WKH�DYHUDJH� LQYHVWRU�DV�GHQRWLQJ�D�UDWLRQDO�PDQ�ZKRVH�VROH�DLP�LV� WR�UHDS�
ILQDQFLDO� UHWXUQV� KDV� EHHQ� FKDOOHQJHG����� � 7KH� HYROYLQJ� PDUNHW� UHDOLW\�
VXJJHVWV� WKDW�D�EURDGHU� LQYHVWRU¶V�SURILOH��ZKLFK� LQFOXGHV� WKH�³VXVWDLQDEOH�
LQYHVWRU�´�KDV�JDLQHG�VXEVWDQWLDO�WUDFWLRQ�ZLWKLQ�WKH�LQYHVWPHQW�FRPPXQLW\���
$V� ZHOO� DV� VHDUFKLQJ� IRU� ILQDQFLDO� UHWXUQV�� WKLV� QHZ� LQYHVWRU� FDUHV� DERXW�
VXVWDLQDELOLW\�UHSRUWLQJ�DQG�WKH�SHUIRUPDQFH�RI�LQYHVWPHQWV�DQG�FRPSDQLHV�
LQ� WHUPV� RI� VRFLDO�� HQYLURQPHQWDO� DQG� JRYHUQDQFH� IDFWRUV����� � 7KH� ZHOO�
�
� ���� &$0%5,'*(�,167,787(�)25�6867$,1$%,/,7<�/($'(56+,3��:$/.,1*�7+(�7$/.��
81'(567$1',1*� &21680(5� '(0$1'� )25� 6867$,1$%/(� ,19(67,1*� ��� ��������
KWWSV���ZZZ�FLVO�FDP�DF�XN�V\VWHP�ILOHV�GRFXPHQWV�FLVO�YLH�UHSRUW�VLQJOH�SDJHV�SGI��
 ��. Id.�
 ��. Id.�DW�����
� ���� 8�1�� 35,1&,3/(6� 2)� 5(63216,%/(� ,19(670(176�� 81'(567$1',1*� $1'�
$/,*1,1*� :,7+� %(1(),&,$5,(6� 6867$,1$%,/,7<� 35()(5(1&(6� �� ��������
KWWSV���ZZZ�XQSUL�RUJ�GRZQORDG"DF �������
� ����� 81,7('�.,1*'20�'(3$570(17�)25�,17(51$7,21$/�'(9(/230(17��,19(67,1*�
,1� $� %(77(5� :25/'�� 6859(<� 5(68/76�� ��� ��� ��������
KWWSV���DVVHWV�SXEOLVKLQJ�VHUYLFH�JRY�XN�JRYHUQPHQW�XSORDGV�V\VWHP�XSORDGV�DWWDFKPHQ
WBGDWD�ILOH��������,QYHVWLQJ�LQ�D�EHWWHU�ZROG�VXUYH\�UHVXOWV�SGI��
 ���. See generally� 6DDG� 	� 6WUDXVV�� supra� QRWH� ���� DW� ���±���� �IRFXVLQJ� ³RQ�
FKDOOHQJLQJ� WKH� LQWHUSUHWDWLRQ� RI� WKH� UHDVRQDEOH� LQYHVWRU� FXUUHQWO\� HQVKULQHG� LQ� OHJDO�
GRFWULQH�DQG�DGYDQFHV�WKDW�D�UHYLVHG�FRQVLGHUDWLRQ�RI�WKLV�OHJDO�UHIHUHQFH�PXVW�WDNH�LQWR�
DFFRXQW�FRQWHPSRUDU\�LQYHVWRU�FRQFHUQV�UHJDUGLQJ�FRUSRUDWH�(6*�SHUIRUPDQFH´���
 ���. See id.�DW����±����³7KHVH�GXDO�WUHQGV�WKH�LQFUHDVHG�GHPDQG�IRU�(6*�GLVFORVXUHV�
E\� PDLQVWUHDP� LQYHVWRUV� DQG� WKH� H[SDQGLQJ� LQYHVWPHQW� PDUNHW� VKDUH� FODLPHG� E\�
VXVWDLQDELOLW\�PLQGHG� LQYHVWRUV�FKDOOHQJH� D� WUDGLWLRQDO� FKDUDFWHUL]DWLRQ� RI� WKH�
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NQRZQ� ³VRFLDOO\� UHVSRQVLEOH� LQYHVWRU´� LQWHJUDWHV� WKLV� EURDG� FDWHJRU\� RI�
VXVWDLQDELOLW\�PLQGHG� LQYHVWRUV� ZKRVH� VWUDWHJLHV� FRPELQH� SURILWV� DQG�
VXVWDLQDELOLW\� JRDOV����� � 7KHVH�PL[HG� LQYHVWPHQW� VWUDWHJLHV� DUH� GLVWULEXWHG�
ZLGHO\�� KRZHYHU�� DQG� WKH\� DUH�QRW� GULYHQ�E\� D� VLQJOH�PRWLYDWLRQ�� �3URILW�
GULYHQ� PDLQVWUHDP� LQYHVWRUV� PD\� ORRN� DW� VRFLDO�� HQYLURQPHQWDO� RU�
JRYHUQDQFH�LQYHVWPHQW�REMHFWLYHV�RQO\�LI�WKH\�FRQWULEXWH�WR�WKH�RYHUDUFKLQJ�
JRDO�RI�PD[LPL]LQJ�WKH�VKRUW�WHUP�UHWXUQV�RI�WKHLU�SRUWIROLRV������$W�WKH�RWKHU�
H[WUHPH��WKH�SXUSRVH�RI�DQ�LQYHVWRU¶V�FKRLFH�PD\�EH�ODUJHO\�GULYHQ�E\�PRUDO��
RU�HWKLFDO�EDVHG�SULQFLSOHV�LQ�UHODWLRQ�WR�VRFLHW\�DQG�WKH�HQYLURQPHQW�����

2. The Need to Regulate Sustainable Investments 
5HVSRQGLQJ� WR� WKLV� QHZ� UHDOLW\�� WKH� (XURSHDQ� &RPPLVVLRQ� SURSRVHG�

UHIRUPV� ZLWK� WKH� SXUSRVH� RI� IDFLOLWDWLQJ� WKH� GHYHORSPHQW� RI� PDUNHWV� LQ�
VXVWDLQDEOH� LQYHVWPHQW� SURGXFWV����� � 2YHU� WKH� ODVW� GHFDGHV�� VXFK� PDUNHWV�
�
µUHDVRQDEOH�LQYHVWRU¶�WKDW�VLWV�DW�WKH�KHDUW�RI�$PHULFDQ�VHFXULWLHV�GRFWULQH��7KH�UHDVRQDEOH�
LQYHVWRU� DUFKHW\SH�� ZKLFK� DURVH� IURP� HDUO\� ��WK� FHQWXU\� FDVH� ODZ�� FRQFHLYHV� RI� WKH�
LQYHVWRU�DV�DQ�HFRQRPLFDOO\�UDWLRQDO�DFWRU�ZKR�UHOLHV�VROHO\�RQ�ILQDQFLDO�GLVFORVXUHV�LQ�
PDNLQJ�GHFLVLRQV�DERXW�WKH�SXUFKDVH�DQG�VDOH�RI�VHFXULWLHV��$�ZLGHQLQJ�ULIW�EHWZHHQ�WKLV�
UHDVRQDEOH�LQYHVWRU�DUFKHW\SH�DQG�FRQWHPSRUDU\�LQYHVWRUV�ZKR�PDNH�GHPDQGV�IRU�DQG�
UHO\� RQ� QRQILQDQFLDO� LQIRUPDWLRQ�� LQFOXGLQJ� FRUSRUDWH� (6*� SHUIRUPDQFH�� FKDOOHQJHV�
GRFWULQDO�SUHFHGHQW�WKDW�GHHPV�QRQ�ILQDQFLDO�(6*�GLVFORVXUHV�WR�EH�LPPDWHULDO�´���
 ���. See id.��'DWD�RQ�XVH�DQG�SHUIRUPDQFH�RI�PL[HG�LQYHVWPHQW�VWUDWHJLHV�DUH�W\SLFDOO\�
UHSRUWHG�E\�RUJDQL]DWLRQV� LQYROYHG� LQ� VXVWDLQDEOH� LQYHVWPHQW�� �See, e.g.��*6,5��supra�
QRWH� ���� (XURVLI�� supra� QRWH� ���� 6:,66� 6867$,1$%/(� ),1$1&(�� 6:,66� 6867$,1$%/(�
,19(670(17� 0$5.(7� 678'<� ��������
KWWSV���ZZZ�VXVWDLQDEOHILQDQFH�FK�XSORDG�FPV�XVHU�����B��B��B66)B6ZLVVB6XVWDLQD
EOHB,QYHVWPHQWB0DUNHWB6WXG\B����B(BILQDOB6FUHHQ�SGI��
 ���. See *DU\��supra�QRWH�����DW����±��� �ORRNLQJ�DW�HYLGHQFH� LQGLFDWLQJ� WKDW�(6*�
SRUWIROLRV�KDYH�SHUIRUPHG�HTXDO�RU�EHWWHU�WKDQ�WUDGLWLRQDO�SRUWIROLRV���see also *XQQDU�
)ULHGH�HW�DO���ESG and Financial Performance: Aggregated Evidence from More than 
2000 Empirical Studies���-��6867$,1$%/(�),1��	�,19�������������������ILQGLQJ�D�SRVLWLYH�
FRUUHODWLRQ�VXSHULRU�(6*�SHUIRUPDQFH�ZLWK�VXSHULRU�HTXLW\�SHUIRUPDQFH���
� ����� 6FKDQ]HQEDFK�	�6LWNRII��supra�QRWH�����DW������'HSHQGLQJ�RQ�WKH�SXUSRVH�RI�WKH�
LQYHVWPHQW�� WKH� DXWKRUV� GLIIHUHQWLDWH� EHWZHHQ� ³FROODWHUDO� EHQHILWV´� RU� ³LPSURYHG� ULVN�
DGMXVWHG�UHWXUQV�´��,Q�FROODWHUDO�EHQHILWV��WKH�³(6*�LQYHVWLQJ�>LV@�PRWLYDWHG�E\�SURYLGLQJ�
D�EHQHILW�WR�D�WKLUG�SDUW\�RU�RWKHUZLVH�IRU�PRUDO�RU�HWKLFDO�UHDVRQV�´�ZKHUHDV�ULVN�DGMXVW�
UHWXUQ�LQYHVWPHQW�³HQWDLOV�WKH�XVH�RI�(6*�IDFWRUV�DV�PHWULFV�IRU�DVVHVVLQJ�H[SHFWHG�ULVN�
DQG�UHWXUQ�ZLWK� WKH�DLP�RI� LPSURYHG�UHWXUQ�ZLWK� OHVV� ULVN�� �$� W\SLFDO� ULVN�UHWXUQ�(6*�
VWUDWHJ\�LV�WR�XVH�(6*�IDFWRUV�WR�SLFN�VWRFNV�RU�RWKHU�VHFXULWLHV�RQ�WKH�WKHRU\�WKDW�WKRVH�
IDFWRUV�FDQ�LGHQWLI\�PDUNHW�PLVSULFLQJ�DQG�WKHUHIRUH�SURILW�RSSRUWXQLWLHV��ZH¶OO�FDOO�WKLV�
DFWLYH�LQYHVWLQJ����)RU�H[DPSOH��D�ULVN�UHWXUQ�(6*�DQDO\VLV�RI�D�IRVVLO�IXHO�FRPSDQ\�PLJKW�
FRQFOXGH� WKDW� WKH� FRPSDQ\¶V� OLWLJDWLRQ� DQG� UHJXODWRU\� ULVNV� DUH� XQGHUHVWLPDWHG� E\� LWV�
VKDUH� SULFH�� DQG� WKHUHIRUH� WKDW� UHGXFLQJ� RU� DYRLGLQJ� LQYHVWPHQW� LQ� WKH� FRPSDQ\�ZLOO�
LPSURYH�ULVN�DGMXVWHG�UHWXUQ�´�Id.�
 ���. See, e.g.��6')5��supra�QRWH�����UHTXLULQJ�FHUWDLQ�HQYLURQPHQWDO�GLVFORVXUHV�LQ�
WKH�ILQDQFLDO�VHUYLFHV�VHFWRU�LQ�WKH�(8���
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GHYHORSHG�RQ�D� VHOI�UHJXODWRU\�EDVLV����� � ,Q� WKH�YLHZV�RI� WKH�&RPPLVVLRQ��
KRZHYHU�� VHOI�UHJXODWLRQ� FDQQRW� ZDUUDQW� PDUNHW� GHYHORSPHQW� DFURVV� WKH�
(XURSHDQ�8QLRQ�LQ�ZD\V�WKDW�SURPRWH�WUDQVSDUHQF\��VWDELOLW\��DQG�LQYHVWRU�
SURWHFWLRQ�� � 7KH� &RPPLVVLRQ� KDV� DUWLFXODWHG� VXFK� FRQFHUQV� LQ� YDULRXV�
GRFXPHQWV���6WUHVVLQJ�RQ�WKH�QHHG�WR�KDUPRQLVH�LQIRUPDWLRQ�GLVFORVXUH�UXOHV�
DFURVV� WKH� (8�� WKH� &RPPLVVLRQ� KDV� FODLPHG� WKDW� WKH� YDULRXV� EXVLQHVV�
SUDFWLFHV�REVHUYHG�LQ�PDLQVWUHDP�PDUNHWV�IRU�VXVWDLQDEOH�ILQDQFH�KDG�VKRZQ�
³FRPPHUFLDOO\ဨGULYHQ�SULRULWLHV� WKDW� SURGXFH�GLYHUJHQW� UHVXOWV�´� DQG� WKHVH�
RXWFRPHV� ZRXOG� HQG� XS� IUDJPHQWLQJ� WKH� LQWHUQDO� PDUNHW� DQG� FUHDWLQJ�
LQHIILFLHQFLHV������7KH�&RPPLVVLRQ�DOVR�QRWHG�WKDW�WKH�LQYHVWRUV¶�FKRLFH�RI�
VXVWDLQDEOH�ILQDQFH�SURGXFWV�ZRXOG�EH�GLVWRUWHG�LQ�WKH�SUHVHQFH�RI�³GLYHUJHQW�
GLVFORVXUH�VWDQGDUGV�DQG�PDUNHWဨEDVHG�SUDFWLFHV�>WKDW@�PDNH�LW�YHU\�GLIILFXOW�
WR�FRPSDUH�GLIIHUHQW�ILQDQFLDO�SURGXFWV��>DQG�WKDW@�FUHDWH�DQ�XQHYHQ�SOD\LQJ�
ILHOG�IRU�VXFK�SURGXFWV�DQG�IRU�GLVWULEXWLRQ�FKDQQHOV�´����
$QRWKHU�FULWLFDO�MXVWLILFDWLRQ�IRU�UHJXODWLRQ�KDV�EHHQ�WKH�VHULRXV�FRQFHUQV�

DULVLQJ�IURP�JUHHQZDVKLQJ�SUDFWLFHV�XQGHUWDNHQ�E\�FRPSDQLHV�RU�ILQDQFLDO�
LQWHUPHGLDULHV���$FFRUGLQJ�WR�/\RQ�DQG�0RQWJRPHU\��D�³>S@RSXODU�XVDJH�RI�
WKH� WHUP�JUHHQZDVK�HQFRPSDVVHV�D�UDQJH�RI�FRPPXQLFDWLRQV� WKDW�PLVOHDG�
SHRSOH� LQWR� DGRSWLQJ� RYHUO\� SRVLWLYH� EHOLHIV� DERXW� DQ� RUJDQL]DWLRQ¶V�
HQYLURQPHQWDO� SHUIRUPDQFH�� SUDFWLFHV�� RU� SURGXFWV�´���� � ,QYROYLQJ� WKH�
PDQLSXODWLRQ�RI�LQIRUPDWLRQ�FRQWHQW��JUHHQZDVKLQJ�PD\�WDNH�YDULRXV�IRUPV�
LQFOXGLQJ��DPRQJ�RWKHU�W\SHV��WKH�XVH�RI�VOLJKW�H[DJJHUDWLRQ�RU�YDJXH�FODLPV��
WKH�PLVXVH�RI�YLVXDO�LPDJHU\��RU�WKH�IXOO�IDEULFDWLRQ�DERXW�HQYLURQPHQWDO��RU�
VRFLDO�� SHUIRUPDQFH����� � 6HOHFWLYH� GLVFORVXUH� KDV� SURYHG� SDUWLFXODUO\�
ZRUULVRPH�� � ,W� GHQRWHV� WKH� ³>V@HOHFWLYH� GLVFORVXUH� RI� SRVLWLYH� LQIRUPDWLRQ�
DERXW� D� FRPSDQ\¶V� HQYLURQPHQWDO� RU� VRFLDO� SHUIRUPDQFH�� ZLWKRXW� IXOO�
GLVFORVXUH�RI�QHJDWLYH�LQIRUPDWLRQ�RQ�WKHVH�GLPHQVLRQV��VR�DV�WR�FUHDWH�DQ�

�
� ����� $� YDOXDEOH� VWXG\� RQ� WKH� VWDWH� RI� ODZ� LQ� YDULRXV� FRXQWULHV� LQ� UHODWLRQ� WR� (6*�
LQYHVWLQJ� ZDV� SURGXFHG� HDUO\� RQ� E\� WKH� 1DWLRQV� (QYLURQPHQWDO� 3URJUDPPH� LQ�
FRRSHUDWLRQ� ZLWK� )UHVKILHOGV� ODZ� ILUP²WKH� )UHVKILHOG� 5HSRUW�� See� 81,7('�1$7,216�
(19,5210(17$/� 352*5$00(�� $� /(*$/� )5$0(:25.� )25� 7+(� ,17(*5$7,21� 2)�
(19,5210(17$/��62&,$/�$1'�*29(51$1&(�,668(6�,172�,167,787,21$/�,19(67,1*���±
��� ��������
KWWSV���ZZZ�XQHSIL�RUJ�ILOHDGPLQ�GRFXPHQWV�IUHVKILHOGVBOHJDOBUHVSB���������SGI�
�GHVFULELQJ� WKH�PLQLPDO�SDQ�(8�(6*�LQLWLDWLYHV�HQDFWHG�SULRU� WR������DQG�HYDOXDWLQJ�
OHJDO�VWDQGDUGV�DSSOLFDEOH�WR�VXVWDLQDEOH�LQYHVWLQJ���
� ����� 6)'5��supra�QRWH�����DW����
 ���. Id.�DW��±����
� ����� 7KRPDV�3��/\RQ�	�$��:UHQ�0RQWJRPHU\��The Means and End of Greenwash��
���25*��	�(19¶7������������������
 ���. Id.�
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RYHUO\�SRVLWLYH�FRUSRUDWH�LPDJH´�����*UHHQZDVKLQJ�SUDFWLFHV��DW�WKH�OHYHO�RI�
FRUSRUDWH� GLVFORVXUH� DQG�RU� SURGXFW� GLVFORVXUH� �H�J�� PLVOHDGLQJ� SURGXFW�
DGYHUWLVHPHQWV�RU�ODEHOV��PD\�SURYLGH�VKRUW�WHUP�EHQHILWV�WR�FRPSDQLHV�\HW�
DW� WKH�H[SHQVH�RI� VRFLHW\�� �$PRQJ�RWKHU� VRXUFHV�� VRFLHWDO� FRVWV�PD\�DULVH�
IURP�XQGHUPLQHG�WUXVW�LQ�FRUSRUDWH�HQYLURQPHQWDO�LPSDFWV��JUHDWHU�FRQVXPHU�
F\QLFLVP� DQG� PLVWUXVW�� DV� ZHOO� DV� FRQVXPHUV� EHLQJ� RYHUZKHOPHG� DQG�
FRQIXVHG� DERXW� D� FRPSDQ\¶V� FODLPV� LQ� UHODWLRQ� WR� LWV� FRUSRUDWH� VRFLDO�
UHVSRQVLELOLW\�DFWLYLWLHV�DQG�LPSDFWV�����
,Q�D�OHJDO�DQG�UHJXODWRU\�FRQWH[W��FRQFHUQV�RYHU�JUHHQZDVKLQJ�KDYH�EHHQ�

FOHDUO\�VWDWHG�LQ�WKH�H[SODQDWLRQV�MXVWLI\LQJ�WKH�QHHG�IRU�WKH�(8�7D[RQRP\�
5HJXODWLRQ�DV�IROORZV��

0DNLQJ� DYDLODEOH� ILQDQFLDO� SURGXFWV� ZKLFK� SXUVXH� HQYLURQPHQWDOO\�
VXVWDLQDEOH� REMHFWLYHV� LV� DQ� HIIHFWLYH� ZD\� RI� FKDQQHOLQJ� SULYDWH�
LQYHVWPHQWV� LQWR� VXVWDLQDEOH� DFWLYLWLHV�� � 5HTXLUHPHQWV� IRU� PDUNHWLQJ�
ILQDQFLDO� SURGXFWV� RU� FRUSRUDWH� ERQGV� DV� HQYLURQPHQWDOO\� VXVWDLQDEOH�
LQYHVWPHQWV��LQFOXGLQJ�UHTXLUHPHQWV�VHW�E\�0HPEHU�6WDWHV�DQG�WKH�8QLRQ�
WR�DOORZ�ILQDQFLDO�PDUNHW�SDUWLFLSDQWV�DQG�LVVXHUV�WR�XVH�QDWLRQDO�ODEHOV��
DLP�WR�HQKDQFH�LQYHVWRU�FRQILGHQFH�DQG�DZDUHQHVV�RI�WKH�HQYLURQPHQWDO�
LPSDFW�RI�WKRVH�ILQDQFLDO�SURGXFWV�RU�FRUSRUDWH�ERQGV��WR�FUHDWH�YLVLELOLW\�
DQG� WR� DGGUHVV� FRQFHUQV� DERXW� µJUHHQZDVKLQJ¶�� ,Q� WKH� FRQWH[W� RI� WKLV�
5HJXODWLRQ�� JUHHQZDVKLQJ� UHIHUV� WR� WKH� SUDFWLFH� RI� JDLQLQJ� DQ� XQIDLU�
FRPSHWLWLYH� DGYDQWDJH� E\� PDUNHWLQJ� D� ILQDQFLDO� SURGXFW� DV�
HQYLURQPHQWDOO\� IULHQGO\�� ZKHQ� LQ� IDFW� EDVLF� HQYLURQPHQWDO� VWDQGDUGV�
KDYH�QRW�EHHQ�PHW�����

6LPLODUO\�� WKH�&KDLU� RI� WKH� (XURSHDQ� 6HFXULWLHV� DQG�0DUNHWV�$XWKRULW\�
�(60$�� KDV� H[SODLQHG� JUHHQZDVKLQJ� FRQGXFW� IURP� DQ� HQIRUFHPHQW�
SHUVSHFWLYH�ZKHQ�KH�VWDWHG�WKDW��

>*UHHQZDVKLQJ@� UHIHUV� WR� D� ZLGH� YDULHW\� RI� SUDFWLFHV� WKDW� UDQJH� IURP�
PLVODEHOOLQJ�WR�PLVUHSUHVHQWDWLRQ�DQG�PLV�VHOOLQJ�RI�ILQDQFLDO�SURGXFWV��$V�
WKH� QXPEHU� RI� SURGXFWV� WKDW� FODLP� WR� EH� OLQNHG� WR� WKH� VXVWDLQDELOLW\�
SHUIRUPDQFH�RI�ILUPV�LQFUHDVHV��GULYHQ�E\�PDUNHW�GHPDQG��ZH�QHHG�WR�EH�
FDUHIXO�WR�HQVXUH�WKDW�LQYHVWRUV�GR�QRW�HQG�XS�EX\LQJ�SURGXFWV�ZKLFK�DUH�
PDUNHWHG�DV�VXVWDLQDEOH�ZKHQ�LQ�UHDOLW\�WKH\�DUH�QRW��+HUH��ZH�VKRXOG�QRW�
EH�QDL�7KH�PDQ\�ULVNV�WKDW�FDQ�OHDG�WR�PLVOHDGLQJ�ILQDQFLDO�LQIRUPDWLRQ�
DUH�DOVR�YDOLG�LQ�WKH�FDVH�RI�QRQ�ILQDQFLDO�LQIRUPDWLRQ�����

7KH�SUREOHP�RI�JUHHQZDVKLQJ�KDV�EHHQ�UHSRUWHG�ZLGHO\� LQ� WKH�EXVLQHVV�
PHGLD���,Q�WKH�DVVHW�PDQDJHPHQW�LQGXVWU\��FRQFHUQV�KDYH�EHHQ�LGHQWLILHG�LQ�
�
 ���. Id.�
 ���. See id. DW����±����FLWLQJ�YDULRXV�VRXUFHV���
� ����� (8�7D[RQRP\�5HJXODWLRQ��supra QRWH�����DW�����
� ����� (60$��supra�QRWH�����DW����
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UHODWLRQ� WR� WKH� RSDTXH� FRPSRVLWLRQ� RI� LQYHVWPHQW� IXQGV� EUDQGHG� DV�
³VXVWDLQDEOH�´�����7KH�)LQDQFLDO�7LPHV�UHSRUWHG�WKDW�³PDQ\�RI�WKH�IXQGV�WKDW�
XVH� WKH�(6*� ODEHO������� DUH�QRW�DV� VXVWDLQDEOH�DV� WKH\� ILUVW�DSSHDU�� �6HYHUDO�
SRSXODU� (6*� IXQGV�� IRU� H[DPSOH�� LQYHVW� LQ� WKH� ZRUOG¶V� ODUJHVW� FDUERQ�
HPLWWHUV�´���� � )LQGLQJ� RXW� ZKLFK� PDQDJHUV� DUH� RU� DUH� QRW� FRPPLWWHG� WR�
VXVWDLQDELOLW\�KDV�SURYHG�GLIILFXOW�IRU�LQYHVWRUV�ZKR�³KDYH�VWUXJJOHG�WR�ILQG�
RXW�ZKDW�IXQGV�ZHUH�LQYHVWHG�LQ�DQG�MXVW�KRZ�VHULRXVO\�DVVHW�PDQDJHUV�ZHUH�
WKLQNLQJ�DERXW� LVVXHV� VXFK�DV�FOLPDWH�FKDQJH�´���� �&RPSDUDELOLW\�EHWZHHQ�
VXVWDLQDEOH�SURGXFWV�KDV�DOVR�EHHQ�GLIILFXOW��³>V@RPH�>ILQDQFLDO�DGYLVHUV@�DUH�
VD\LQJ� DOPRVW� HYHU\� IXQG� LV�PDUNHWHG� DV� VXVWDLQDEOH� QRZ�� �+RZ� GR� WKH\�
GHWHUPLQH�ZKLFK�DUH� WKH�PRVW� VXVWDLQDEOH"´���� � ,VVXHV� UHODWHG� WR�FRVWV�DQG�
IHHV�KDYH�DOVR�SURYHG�FRQWHQWLRXV���([FKDQJH�7UDGHG�)XQGV��(7)V��ODEHOOHG�
DV�³VXVWDLQDEOH�(7)V´�KDYH�FKDUJHG�KLJKHU�IHHV�WKDQ�QRQ�(6*�(7)V�LQ�VSLWH�
RI� WKH� IDFW� WKDW� ERWK� JURXSV� RI� IXQGV� KDYH� VKRZQ� D� VLPLODU� DVVHW�
FRPSRVLWLRQ�����
,Q� DGGLWLRQ�� FRQFHUQV� RI� JUHHQZDVKLQJ� KDYH� HPHUJHG� LQ� WKH� FRQWH[W� RI�

FRUSRUDWH� FODLPV� RU� SOHGJHV� DERXW� WKHLU� HQYLURQPHQWDO� VWUDWHJLHV�� � 7KH�
)LQDQFLDO�7LPHV�KDV�UHFHQWO\�UHSRUWHG�WKDW�³>W@KH�GHOXJH�RI�FRUSRUDWH�FOLPDWH�
SOHGJHV�DUH�\HW�WR�WUDQVODWH�WR�PHDQLQJIXO�DFWLRQ��DV�RQO\�D�KDQGIXO�RI�WKH�����
FRPSDQLHV� UHVSRQVLEOH� IRU� PRUH� WKDQ� ��� SHU� FHQW� RI� JOREDO� LQGXVWULDO�
HPLVVLRQV�KDYH�VHW�DGHTXDWH�WDUJHWV´����DQG�WKDW�³DOPRVW�DOO�RI�WKH�SOHGJHV�

�
� ����� *UHHQZDVKLQJ�FRQFHUQV�LQ�WKH�EDQNLQJ�LQGXVWU\�KDYH�EHHQ�UHSRUWHG�ZLGHO\�DV�LQ�
WKH�)LQDQFLDO�7LPHV��See, e.g.��%LOO\�1DXPDQ�	�6WHSKHQ�0RUULV��Global Banks’ $750bn 
in Fossil Fuels Finance Conflicts with Green Pledges��),1��7,0(6��0DU�������������
 ���. See $WWUDFWD�0RRQ\��Greenwashing in Finance: Europe’s Push to Police ESG 
Investing�� ),1�� 7,0(6� �0DU�� ���� ������� KWWSV���ZZZ�IW�FRP�FRQWHQW�������������G�
��H����FG�F�F�FH��D��H��see also�5(*,1$�6&+:(*/(5�(7�$/���6867$,1$%,/,7<�)81'6�
+$5'/<�',5(&7�&$3,7$/�72:$5'6�6867$,1$%,/,7<��$�67$7,67,&$/�(9$/8$7,21�2)�
6867$,1$%,/,7<� )81'6� ,1� &+� $1'� /8;� �0D\� ��� �������
KWWSV���ZZZ�JUHHQSHDFH�RUJ�VWDWLF�SODQHW��OX[HPERXUJ�VWDWHOHVV���������DF���D���
LQUDWH�VWXG\�RQ�VXVWDLQDELOLW\�IXQGV�IRU�JUHHQSHDFH�SGI� �ILQGLQJ� WKDW� VXVWDLQDEOH�
LQYHVWPHQW� VWUDWHJLHV�XVHG� LQ� LQYHVWPHQW� IXQGV�DUH� IDLOLQJ� WR�FKDQQHO�SULYDWH� IXQGV� WR�
VXVWDLQDEOH�DFWLYLWLHV���
 ���. See 0RRQ\��supra�QRWH������
 ���. Id.� �TXRWLQJ� -DPHV� $OH[DQGHU�� WKH� FKLHI� H[HFXWLYH� RI� WKH� 8.� 6XVWDLQDEOH�
,QYHVWPHQW�DQG�)LQDQFH�$VVRFLDWLRQ���
 ���. See� -DVRQ� =ZHLJ�� You Want to Invest Responsibly. Wall Street Smells 
Opportunity, :$//�67��-�� �$SU�� ���� ������� KWWSV���ZZZ�ZVM�FRP�DUWLFOHV�\RX�ZDQW�WR�
LQYHVW�UHVSRQVLEO\�ZDOO�VWUHHW�VPHOOV�RSSRUWXQLW\��������������
� ����� &DPLOOD�+RGJVRQ��Powerful Investor Group Finds Net Zero Pledges Distant and 
Hollow��),1��7,0(6��0DU�������������KWWSV���ZZZ�IW�FRP�FRQWHQW���IG�F�����IE����H�
D�FF��E��IH�HD�����
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>PDGH�E\�VXFK�FRPSDQLHV@�DUH�ERWK�GLVWDQW�DQG�KROORZ�´�����7KLV�GLVVRFLDWLRQ�
EHWZHHQ�VXVWDLQDELOLW\�UHODWHG�SOHGJHV�DQG�EXVLQHVV�DFWLRQ�²�ILUPV�IDLOLQJ�
WR�ZDON�WKH�WDON�²�KDV�RIWHQ�GLVSOD\HG�HYLGHQWO\�LQ�WKH�LQYHVWPHQW�LQGXVWU\��
³1HZ�ERQGV�VROG�E\�IRVVLO�IXHO�FRPSDQLHV�ZHUH�EHLQJ�VQDSSHG�XS�E\�OHDGLQJ�
H[FKDQJH�WUDGHG�IXQG��(7)��SURYLGHUV�LQFOXGLQJ�%ODFN5RFN�DQG�6WDWH�6WUHHW�
HYHQ� DV� WKHVH� PDQDJHUV� ZHUH� SUHSDULQJ� WR� SOHGJH� WR� VODVK� WKHLU� FDUERQ�
HPLVVLRQV�H[SRVXUH��UHVHDUFKHUV�KDYH�IRXQG�´����
(8�VXVWDLQDEOH�ILQDQFH�SROLF\�KDV�WKHUHIRUH�EHHQ�GULYHQ��RQ�WKH�RQH�VLGH��

E\� WKH� JRDO� RI� IXUWKHU� GHYHORSLQJ� PDUNHWV� IRU� VXVWDLQDEOH� LQYHVWPHQW�
SURGXFWV� DQG� RQ� WKH� RWKHU� VLGH�� E\� WKH� LPSHUDWLYH� RI� DFKLHYLQJ� WKLV� JRDO�
ZLWKRXW�XQGHUPLQLQJ��RU�LQ�ZD\V�WKDW�VWUHQJWKHQ��WKH�(8�LQWHUQDO�PDUNHW�DQG�
LQYHVWRU�SURWHFWLRQ�VWDQGDUGV���,Q�WKLV�FRQWH[W��DQ�LPSRUWDQW�TXHVWLRQ�KDV�EHHQ�
KRZ�WR�LGHQWLI\�WKH�VXVWDLQDELOLW\�SURSHUWLHV�RI�DQ�LQYHVWPHQW�RU�HFRQRPLF�
DFWLYLW\��DQG�KRZ�WR�GR�WKLV�LQ�D�ZD\�WKDW�LV�REMHFWLYH�DQG�V\VWHPDWLF�ZKLOH�
DYHUWLQJ�GLYHUJHQW�FULWHULD�DFURVV�(8�PHPEHU�6WDWHV���5HIRUPV�LQ�WKLV�DUHD�
KDYH�EHHQ�DLPHG�DW�FUHDWLQJ�FODVVLILFDWLRQ�WRROV��LQFOXGLQJ�WKH�HQDFWPHQW�RI�
WKH� (8� 7D[RQRP\� 5HJXODWLRQ�� WR� GHWHUPLQH� ZKHWKHU� DQ� LQYHVWPHQW� RU�
HFRQRPLF�DFWLYLW\�LV�RU�LV�QRW�VXVWDLQDEOH��RU�ZKHWKHU�LQYHVWRU�SUHIHUHQFHV�GR�
RU�GR�QRW�FRQWDLQ�VXVWDLQDELOLW\�REMHFWLYHV���.H\�WRROV�DUH�EULHIO\�RXWOLQHG�LQ�
WKH�QH[W�VXEVHFWLRQ��

3. The Classification of Activities and Preferences in Terms of 
Sustainability 

7KH�(8�VXVWDLQDEOH�ILQDQFH�SROLF\�KDV�HQJLQHHUHG�D�UHJLPH�WKDW�LQFOXGHV�
D� QHZ� VHW� RI� GHILQLWLRQV� DQG� RI� WRROV� IRU� WKH� FODVVLILFDWLRQ� RI� VXVWDLQDEOH�
LQYHVWPHQW�DFWLYLWLHV�� �$V�PHQWLRQHG�HDUOLHU� LQ� WKLV�VHFWLRQ�� WKH�6)'5�KDV�
GHILQHG� NH\� WHUPLQRORJ\�� QRWDEO\� WKH� PHDQLQJ� RI� VXVWDLQDELOLW\� ULVN� DQG�
IDFWRUV����� � ,Q� DGGLWLRQ�� LW� KDV� SURYLGHG� D� GHILQLWLRQ� RI� ³VXVWDLQDEOH�
LQYHVWPHQW´�DV�IROORZV��

>$@Q� LQYHVWPHQW� LQ� DQ� HFRQRPLF� DFWLYLW\� WKDW� FRQWULEXWHV� WR� DQ�
HQYLURQPHQWDO� REMHFWLYH�� DV� PHDVXUHG�� IRU� H[DPSOH�� E\� NH\� UHVRXUFH�

�
 ���. Id.�
 ���. See�&KULV�)ORRG��ETF Providers Have Been Misleading Buyers of New Fossil 
Fuel Bonds, Finds Study�� ),1�� 7,0(6� �-XQ�� ���� �������
KWWSV���ZZZ�IW�FRP�FRQWHQW��I��I�E��������GF�����F���DI����F��G� �³$ERXW� ���
SHUFHQW�RI�WKH�YDOXH�RI�QHZ�ERQGV�ERXJKW�E\����RI�WKH�ODUJHVW�86�FRUSRUDWH�ERQG�(7)V�
EHWZHHQ������DQG������ZHUH�LVVXHG�E\�FDUERQ�LQWHQVLYH�FRPSDQLHV�LQ�WKH�RLO�DQG�JDV��
XWLOLWLHV� DQG� FRDO� PLQLQJ� VHFWRUV� ZHUH�� DFFRUGLQJ� WR� D� QHZ� DQDO\VLV� E\� WKH� 2[IRUG�
6XVWDLQDEOH� )LQDQFH� 3URJUDPPH� DW� WKH� 8QLYHUVLW\� RI� 2[IRUG¶V� 6PLWK� 6FKRRO� RI�
(QWHUSULVH�DQG�WKH�(QYLURQPHQW�´���
 ���. See 6)'5��supra�QRWH�����DW�DUW���������������



���� AMERICAN UNIVERSITY BUSINESS LAW REVIEW� 9RO�������

�

HIILFLHQF\� LQGLFDWRUV� RQ� WKH� XVH� RI� HQHUJ\�� UHQHZDEOH� HQHUJ\�� UDZ�
PDWHULDOV��ZDWHU�DQG�ODQG��RQ�WKH�SURGXFWLRQ�RI�ZDVWH��DQG�JUHHQKRXVH�JDV�
HPLVVLRQV��RU�RQ�LWV�LPSDFW�RQ�ELRGLYHUVLW\�DQG�WKH�FLUFXODU�HFRQRP\��RU�
DQ� LQYHVWPHQW� LQ� DQ� HFRQRPLF� DFWLYLW\� WKDW� FRQWULEXWHV� WR� D� VRFLDO�
REMHFWLYH�� LQ� SDUWLFXODU� DQ� LQYHVWPHQW� WKDW� FRQWULEXWHV� WR� WDFNOLQJ�
LQHTXDOLW\� RU� WKDW� IRVWHUV� VRFLDO� FRKHVLRQ�� VRFLDO� LQWHJUDWLRQ� DQG� ODERXU�
UHODWLRQV��RU�DQ�LQYHVWPHQW�LQ�KXPDQ�FDSLWDO�RU�HFRQRPLFDOO\�RU�VRFLDOO\�
GLVDGYDQWDJHG� FRPPXQLWLHV�� SURYLGHG� WKDW� VXFK� LQYHVWPHQWV� GR� QRW�
VLJQLILFDQWO\�KDUP�DQ\�RI�WKRVH�REMHFWLYHV�DQG�WKDW�WKH�LQYHVWHH�FRPSDQLHV�
IROORZ� JRRG� JRYHUQDQFH� SUDFWLFHV�� LQ� SDUWLFXODU� ZLWK� UHVSHFW� WR� VRXQG�
PDQDJHPHQW�VWUXFWXUHV��HPSOR\HH�UHODWLRQV��UHPXQHUDWLRQ�RI�VWDII�DQG�WD[�
FRPSOLDQFH�����

'UDZLQJ�IURP�WKLV�GHILQLWLRQ��D�QHFHVVDU\�FRQGLWLRQ�IRU�DQ�LQYHVWPHQW�WR�
EH� VXVWDLQDEOH� LV� WKDW� WKH� HFRQRPLF� DFWLYLW\� XQGHUO\LQJ� WKH� LQYHVWPHQW�
FRQWULEXWHV� WR� DQ� HQYLURQPHQWDO� DQG�RU� VRFLDO� REMHFWLYH� DORQJ� WKH� OLQHV�
GHSLFWHG�LQ�WKH�GHILQLWLRQ������2WKHU�FRQGLWLRQV�KDYH�DGGHG�UHVWULFWLRQV�WR�WKLV�
GHILQLWLRQ�RI�VXVWDLQDEOH�LQYHVWPHQW��QRWDEO\��WKH�³GR�QRW�VLJQLILFDQWO\�KDUP´�
DQG�WKH�³JRRG�JRYHUQDQFH´�FRQGLWLRQV������)URP�D�FRQFHSWXDO�DQG�RSHUDWLRQDO�
SHUVSHFWLYH�� WKLV� GHILQLWLRQ�KDV� EHHQ� LQVWUXPHQWDO� IRU� FODVVLI\LQJ� ILQDQFLDO�
SURGXFWV�LQ�WHUPV�RI�VXVWDLQDELOLW\���$V�D�PDWWHU�RI�IDFW��WKUHH�FDWHJRULHV�RI�
VXVWDLQDEOH� ILQDQFLDO� SURGXFWV� KDYH� FXUUHQWO\� EHHQ� GHILQHG�� DOO� WKHVH�
FDWHJRULHV�ILQGLQJ�LWV�FRQFHSWXDO�IRXQGDWLRQ�LQ�WKH�6)'5�����
7KH�ILUVW�W\SH�RI�SURGXFW�FDWHJRU\�UHIHUV�WR�ILQDQFLDO�LQVWUXPHQWV�WKDW�KDYH�

DV� REMHFWLYH� D� VXVWDLQDEOH� LQYHVWPHQW����� � 6WULFWO\� VSHDNLQJ�� WKLV� W\SH� RI�
LQYHVWPHQW�²�UHIHUUHG�WR�DV�³GDUN�JUHHQ´�SURGXFWV�²�VDWLVILHV�WKH�GHILQLWLRQ�
RI�VXVWDLQDEOH�LQYHVWPHQWV�XQGHU�$UWLFOH�������6)'5�DQG�WKH�IDOOV�ZLWKLQ�WKH�
VFRSH� RI� $UWLFOH� �� RI� WKH� 6)'5�� � 7KH� VHFRQG� W\SH� RI� SURGXFW� FDWHJRU\��
GHILQHG�LQ�$UWLFOH���RI�WKH�6)'5��HQFRPSDVVHV�WKRVH�ILQDQFLDO�LQVWUXPHQWV�
WKDW� SURPRWH� HQYLURQPHQWDO� RU� VRFLDO� FKDUDFWHULVWLFV�� RU� D� FRPELQDWLRQ� RI�
WKRVH�FKDUDFWHULVWLFV������7KLV�FDWHJRU\�RI�ILQDQFLDO�SURGXFWV��VR�FDOOHG�³OLJKW�
JUHHQ´�SURGXFWV��LV�ZLGHU�LQ�VFRSH��LW�DOORZV�IRU�D�ULFK�YDULHW\�RI�LQVWUXPHQWV�
WKDW� DUH� FDSDEOH� RI� SURPRWLQJ� RU� DPHOLRUDWLQJ� HQYLURQPHQWDO� DQG� VRFLDO�

�
 ���. Id.�DW�DUW���������
 ���. See id.�
 ���. See id.�
 ���. See generally id.��DFNQRZOHGJLQJ�WKDW�WKH�GLVWLQFWLRQ�EHWZHHQ�WKHVH�WZR�JURXSV�
RI�SURGXFWV�FRUUHVSRQGHG�WR�DQ�H[LVWLQJ�LQGXVWU\�UHDOLW\��DQG�WKDW�GLVFORVXUH�UHTXLUHPHQWV�
KDYH�EHHQ�DGMXVWHG�DFFRUGLQJO\���
 ���. See id. DW�DUW�����������
 ���. See id. DW�DUW��������
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RXWFRPHV������0RUH�UHFHQWO\��LQGXVWU\�SUDFWLFH�KDV�GHILQHG�D�WKLUG�FDWHJRU\�
RI� LQYHVWPHQW� SURGXFWV�� QDPHO\� $UWLFOH� �� 6)'5� SURGXFWV�� � 7KLV� WKLUG�
FDWHJRU\�FDQ�EH�VHHQ�DV�D�UHVLGXDO�RQH�EHFDXVH�LW�HQFRPSDVVHV�SURGXFWV�WKDW�
DUH�QHLWKHU�GDUN�JUHHQ�QRU�OLJKW�JUHHQ������+RZHYHU��$UWLFOH���6)'5�SURGXFWV�
GR�FRQVLGHU�VXVWDLQDELOLW\�ULVN�LI�UHOHYDQW� WR�WKH�SURGXFW�DQG�PD\�FRQVLGHU�
SULQFLSDO�DGYHUVH�LPSDFW�RQ�VXVWDLQDELOLW\�IDFWRUV�����
$QRWKHU�ZD\�E\�ZKLFK�DQ�LQYHVWPHQW�FDQ�EH�FODVVLILHG�DV�VXVWDLQDEOH�LV�E\�

UHIHUHQFH�WR�WKH�FULWHULD�ODLG�GRZQ�LQ�WKH�(8�7D[RQRP\�5HJXODWLRQ����� �,Q�
EDVLF�WHUPV��WKH�(8�7D[RQRP\�5HJXODWLRQ�KDV�GHVLJQHG�D�FODVVLILFDWLRQ�WRRO�
LQ�RUGHU�WR�JXLGH�WKH�WDVN�RI�GHWHUPLQLQJ�ZKHWKHU�DQ�HFRQRPLF�DFWLYLW\�LV�RU�
LV�QRW�HQYLURQPHQWDOO\�VXVWDLQDEOH������,WV�REMHFWLYH�LV�WR�SURYLGH�D�EDVHOLQH�
UHIHUHQFH� IRU� JUHHQ� DFWLYLWLHV� IRU� XVH� DFURVV� WKH� (XURSHDQ� 8QLRQ������
$FFRUGLQJ�WR�WKH�&RPPLVVLRQ��WKH�7D[RQRP\�5HJXODWLRQ�³LV�DQ�LPSRUWDQW�
HQDEOHU� IRU� VFDOLQJ� XS� VXVWDLQDEOH� LQYHVWPHQW� DQG� LPSOHPHQWLQJ� WKH�
(XURSHDQ� *UHHQ� 'HDO� DV� SDUW� RI� WKH� (8¶V� UHVSRQVH� WR� WKH� FOLPDWH� DQG�
HQYLURQPHQWDO�FKDOOHQJHV�´�����7KLV�WD[RQRP\�³SURYLGHV�XQLIRUP�FULWHULD�IRU�
FRPSDQLHV� DQG� LQYHVWRUV� RQ� HFRQRPLF� DFWLYLWLHV� WKDW� FDQ� EH� FRQVLGHUHG�
HQYLURQPHQWDOO\�VXVWDLQDEOH�������DQG�WKXV��DLPV�WR�LQFUHDVH�WUDQVSDUHQF\�DQG�
FRQVLVWHQF\� LQ� WKH� FODVVLILFDWLRQ� RI� VXFK� DFWLYLWLHV� DQG� OLPLW� WKH� ULVN� RI�
JUHHQZDVKLQJ�DQG�IUDJPHQWDWLRQ�LQ�WKH�(8�LQWHUQDO�PDUNHW�´����
7KLV�7D[RQRP\�OD\V�GRZQ�WKH�FULWHULD�IRU�DQ�HFRQRPLF�DFWLYLW\�WR�TXDOLI\�

DV�HQYLURQPHQWDOO\�VXVWDLQDEOH������8QGHU�WKHVH�FULWHULD��DOO�IRXU�UHTXLUHPHQWV�
PXVW�EH�PHW�DV�IROORZV���)LUVWO\��WKH�DFWLYLW\�FRQWULEXWHV�VXEVWDQWLDOO\�WR�RQH�
RU� PRUH� ²� RXW� RI� D� WRWDO� RI� VL[� ²� RI� WKH� ³HQYLURQPHQWDO� REMHFWLYHV´�
HQXPHUDWHG� E\� WKH� 7D[RQRP\� 5HJXODWLRQ����� � &XUUHQWO\�� WKH� ILUVW� WZR�
HQYLURQPHQWDO� REMHFWLYHV� WR� EH� LPSOHPHQWHG� DUH� WKH� FOLPDWH� FKDQJH�
PLWLJDWLRQ�REMHFWLYHV�DQG�WKH�FOLPDWH�FKDQJH�DGDSWDWLRQ�REMHFWLYHV��VWDUWLQJ�
-DQXDU\������������6HFRQGO\��WKH�DFWLYLW\�GRHV�QRW�VLJQLILFDQWO\�KDUP��'16+��

�
 ���. See id.�
 ���. See id.�DW�DUW��������
 ���. See id.�
 ���. See (8�7D[RQRP\�5HJXODWLRQ��supra QRWH�����
 ���. See id.�DW�DUW��������
 ���. See id.�DW�DUW��������
� ����� &RPPLVVLRQ� 5HJXODWLRQ� ���������� ����� 2�-�� �&� ������ �� >KHUHLQDIWHU� '$�
7D[RQRP\�5HJXODWLRQ@��
 ���. Id.�
 ���. See (8�7D[RQRP\�5HJXODWLRQ��supra�QRWH�����DW�DUW�����
 ���. Id.�DW�DUW����D����±����OLVWLQJ�DQG�GHVFULELQJ�WKH�VL[�HQYLURQPHQWDO�REMHFWLYHV���
 ���. Id. DW�DUW�����
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DQ\�RI�WKH�RWKHU�HQYLURQPHQWDO�REMHFWLYHV������$Q�HFRQRPLF�DFWLYLW\�VKRXOG�
QRW�TXDOLI\�DV�HQYLURQPHQWDOO\� VXVWDLQDEOH�� WKH� UDWLRQDOH�JRHV�� LI� LW� FDXVHV�
PRUH� KDUP� WR� WKH� HQYLURQPHQW� WKDQ� WKH� EHQHILWV� LW� EULQJV�� � 7KLUGO\�� WKH�
DFWLYLW\�LV�FDUULHG�RXW�LQ�FRPSOLDQFH�ZLWK�WKH�PLQLPXP�VDIHJXDUGV�LGHQWLILHG�
LQ�$UWLFOH� ��� RI� WKH�7D[RQRP\�5HJXODWLRQ����� �$QG�� IRXUWKO\�� WKH� DFWLYLW\�
FRPSOLHV� ZLWK� WKH� WHFKQLFDO� VFUHHQLQJ� FULWHULD� DV� HVWDEOLVKHG� E\� WKH�
&RPPLVVLRQ����� )RU� HDFK� HFRQRPLF� DFWLYLW\� FRQVLGHUHG�� WKH� 7HFKQLFDO�
6FUHHQLQJ�&ULWHULD�VSHFLILHV�HQYLURQPHQWDO�SHUIRUPDQFH�UHTXLUHPHQWV�WKDW��
DVVXPLQJ� WKH\� DUH� PHW�� OHDG� WR� WKH� FRQFOXVLRQ� WKDW� WKH� DFWLYLW\� PDNHV� D�
VXEVWDQWLDO�FRQWULEXWLRQ�WR�WKH�HQYLURQPHQWDO�REMHFWLYH�LQ�TXHVWLRQ�DQG�GRHV�
QRW� VLJQLILFDQWO\� KDUP� RWKHU� HQYLURQPHQWDO� REMHFWLYHV����� ,Q� UHODWLRQ� WR�
FOLPDWH� FKDQJH� PLWLJDWLRQ� DQG� DGDSWDWLRQ� REMHFWLYHV�� WKHVH� 7HFKQLFDO�
6FUHHQLQJ�&ULWHULD�KDYH�EHHQ�UHOHDVHG�UHFHQWO\�E\�ZD\�RI�GHOHJDWHG�DFW�����
7KHVH� WZR� ZD\V� RI� FODVVLI\LQJ� LQYHVWPHQWV� DV� VXVWDLQDEOH�� QDPHO\� WKH�

FULWHULD�LQ�DUWLFOH�������6)'5��DORQJ�ZLWK�$UWLFOHV������DQG���6)'5��DQG�WKH�
FULWHULD�LQ�$UWLFOH���RI�WKH�(8�7D[RQRP\�5HJXODWLRQ��KDYH�EHHQ�LQFRUSRUDWHG�
LQWR�WKH�0L),'�,,�UHJLPH������0RUH�VSHFLILFDOO\��PRGLILFDWLRQV�WR�WKH�0L),'�
,,�'5�KDYH�EHHQ�LQWURGXFHG�WKURXJK�WKH�GUDIW�'$�0L),'�,,��D�NH\�LWHP�RI�
WKLV� UHIRUP� EHLQJ� WKH� UHFRJQLWLRQ� WKDW� FOLHQWV� PD\� VKRZ� ³VXVWDLQDELOLW\�
SUHIHUHQFHV�´�����0RUH�SDUWLFXODUO\��WKH�GUDIW�'$�0L),'�,,�KDV�GHILQHG��IRU�
WKH�YHU\�ILUVW�WLPH��WKH�PHDQLQJ�RI�D�FOLHQW¶V�³VXVWDLQDELOLW\�SUHIHUHQFHV´�LQ�
WHUPV� RI� D� FKRLFH�� H[HUFLVHG� E\� WKH� FOLHQW� RU� SRWHQWLDO� FOLHQW�� RI� ILQDQFLDO�
LQVWUXPHQWV���7KLV�FKRLFH�UHTXLUHV�WKH�FOLHQW�RU�SRWHQWLDO�FOLHQW�WR�GHFLGH��

������ ZKHWKHU� DQG�� LI� VR�� WR� ZKDW� H[WHQW�� RQH� RU� PRUH� RI� WKH� IROORZLQJ�
ILQDQFLDO�LQVWUXPHQWV�VKDOO�EH�LQWHJUDWHG�LQWR�KLV�RU�KHU�LQYHVWPHQW��
�D�� D� ILQDQFLDO� LQVWUXPHQW� IRU� ZKLFK� WKH� FOLHQW� RU� SRWHQWLDO� FOLHQW�
GHWHUPLQHV� WKDW� D� PLQLPXP� SURSRUWLRQ� VKDOO� EH� LQYHVWHG� LQ�
HQYLURQPHQWDOO\�VXVWDLQDEOH�LQYHVWPHQWV�DV�GHILQHG�LQ�$UWLFOH����SRLQW������
RI� 5HJXODWLRQ� �(8�� ��������� RI� WKH� (XURSHDQ� 3DUOLDPHQW� DQG� RI� WKH�
&RXQFLO��
�E�� D� ILQDQFLDO� LQVWUXPHQW� IRU� ZKLFK� WKH� FOLHQW� RU� SRWHQWLDO� FOLHQW�
GHWHUPLQHV� WKDW� D�PLQLPXP� SURSRUWLRQ� VKDOO� EH� LQYHVWHG� LQ� VXVWDLQDEOH�

�
 ���. Id. DW�DUW����E�������
 ���. Id. DW�DUW����G���
 ���. Id. DW�DUW����G���
 ���. Id. DW�DUW������
 ���. See '$�7D[RQRP\�5HJXODWLRQ��supra QRWH������
 ���. See 6)'5��supra QRWH�����DW�DUW�������������±���see also (8�7D[RQRP\�5HJXODWLRQ�
supra QRWH�����DW�DUW�����
� ����� &RPPLVVLRQ� 'HOHJDWHG� 5HJXODWLRQ� $PHQGLQJ� 'HOHJDWHG� 5HJXODWLRQ� �(8��
���������������2�-���&���������>KHUHLQDIWHU�'UDIW�'$�0L),'�,,@��
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LQYHVWPHQWV� DV� GHILQHG� LQ� $UWLFOH� ��� SRLQW� ������ RI� 5HJXODWLRQ� �(8��
����������RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO��
�F�� D� ILQDQFLDO� LQVWUXPHQW� WKDW� FRQVLGHUV� SULQFLSDO� DGYHUVH� LPSDFWV� RQ�
VXVWDLQDELOLW\� IDFWRUV� ZKHUH� TXDOLWDWLYH� RU� TXDQWLWDWLYH� HOHPHQWV�
GHPRQVWUDWLQJ�WKDW�FRQVLGHUDWLRQ�DUH�GHWHUPLQHG�E\�WKH�FOLHQW�RU�SRWHQWLDO�
FOLHQW�����

,Q�WKH�GHILQLWLRQ�DERYH�FLWHG��WKUHH�FDWHJRULHV�RI�ILQDQFLDO�LQVWUXPHQWV�DUH�
LQFOXGHG�� � 7KH� ILUVW� FDWHJRU\� �VXESDUDJUDSK� �D��� UHIHUV� XOWLPDWHO\� WR�
LQVWUXPHQWV� DEOH� WR� PHHW� WKH� FULWHULD� LQ� $UWLFOH� �� RI� WKH� (8� 7D[RQRP\�
5HJXODWLRQ�� �7KH�VHFRQG�FDWHJRU\��VXESDUDJUDSK��E���UHIHUV� WR�LQVWUXPHQWV�
SXUVXLQJ� VXVWDLQDEOH� LQYHVWPHQWV� �$UWLFOH� ������ DQG� $UWLFOH� ����� 6)'5���
$OWKRXJK� WKH� LQWHUSUHWDWLRQ�RI� WKH� WKLUG�FDWHJRU\��VXESDUDJUDSK��F��� LV�QRW�
FRPSOHWHO\� VHWWOHG�� WKLV� FDWHJRU\� VHHPV� WR� EH� EURDG� HQRXJK� WR� FRQWDLQ�
ILQDQFLDO� LQVWUXPHQWV� WKDW� SURPRWH� HQYLURQPHQWDO� RU� VRFLDO� FKDUDFWHULVWLFV�
�$UWLFOH������6)'5�²�OLJKW�JUHHQ�SURGXFWV��DQG�HYHQ�SURGXFWV�PDNLQJ�QR�
SRVLWLYH� FRQWULEXWLRQ� WR� WKH� HQYLURQPHQW� RU� VRFLHW\� �$UWLFOH� �� 6)'5�
SURGXFWV���SURYLGHG�WKDW�VXFK�LQVWUXPHQWV�FRQVLGHU�SULQFLSDO�DGYHUVH�LPSDFW�
RQ�VXVWDLQDELOLW\�IDFWRUV������7KH�FRQVLGHUDWLRQ�RI�SULQFLSDO�DGYHUVH�LPSDFW�LV�
LQWHQGHG�WR�VKRZ�WR�DFWXDO�RU�SURVSHFWLYH�LQYHVWRUV�WKH�H[WHQW�WR�ZKLFK�DQG�
KRZ� WKH� LQVWUXPHQW�KDV��RU�PD\�KDYH��D�QHJDWLYH� LPSDFW�RQ� VXVWDLQDELOLW\�
IDFWRUV�UHODWLQJ�WR�HQYLURQPHQWDO��VRFLDO�DQG�HPSOR\HH�PDWWHUV��UHVSHFW�IRU�
KXPDQ�ULJKWV��DQWL�FRUUXSWLRQ��DQG�DQWL�EULEHU\�PDWWHUV�����
%HIRUH�FRQFOXGLQJ�WKLV�VHFWLRQ��LW�LV�ZRUWK�QRWLQJ�WKDW�WKH�(8�7D[RQRP\��

DV�D�FODVVLILFDWLRQ�WRRO��FDQ��DQG�OLNHO\�ZLOO��ILQG�PXOWLSOH�XVHV���,Q�UHODWLRQ�WR�
WUDQVLWLRQDO�ILQDQFH��FRPSDQLHV�PD\�UHO\�RQ�WKH�(8�7D[RQRP\�WR�GHVLJQ�D�
SODQ�IRU�WKHLU�FOLPDWH�DQG�HQYLURQPHQWDO�WUDQVLWLRQ�DQG�UDLVH�ILQDQFH�IRU�WKLV�
WUDQVLWLRQ����� �0DQXIDFWXUHUV� RI� ILQDQFLDO� SURGXFWV�PD\�RSW� WR�XVH� WKH�(8�
7D[RQRP\�DV�D�EDVLV�WR�GHVLJQ�FUHGLEOH�JUHHQ�ILQDQFLDO�LQVWUXPHQWV���,Q�WKLV�

�
 ���. Id.�DW�DUW�����
 ���. See�6)'5��supra QRWH�����DW�DUW�������  ,Q�WKH�VLWXDWLRQ�ZKHUHE\�DQ�$UWLFOH���6)'5�
SURGXFW� RU� $UWLFOH� �� 6)'5� SURGXFW� GLG� QRW� FRQVLGHU� SULQFLSDO� DGYHUVH� LPSDFW�
�FRQVLGHUDWLRQ�WKDW�ZRUNV�RQ�D�FRPSO\�RU�H[SODLQ�EDVLV���LW�LV�WKH�RSLQLRQ�RI�WKLV�DXWKRU�
WKDW��DFFRUGLQJ�WR�WKH�FXUUHQW�VWDWH�RI�ODZ��VXFK�SURGXFWV�ZRXOG�EH�XQVXLWDEOH�WR�PHHW�D�
FOLHQW¶V�VXVWDLQDELOLW\�SUHIHUHQFHV�XQGHU�0L),'�,,���See GLVFXVVLRQ�infra 6HFWLRQ�,9���%��
7KHUH�LV�WKHUHIRUH�D�FOHDU�LQFHQWLYH�WR�GLVFORVH�SULQFLSDO�DGYHUVH�LPSDFW�LQ�$UWLFOH���6)'5�
DQG�$UWLFOH���6)'5�LQVRIDU�DV��ZLWKRXW�VXFK�GLVFORVXUH��WKHVH�SURGXFWV�PD\�QRW�EH�XVHG�
WR�VHUYLFH�FOLHQWV�ZLWK�VXVWDLQDELOLW\�SUHIHUHQFHV���See�6)'5��supra QRWH�����DW�DUW��������
 ���. See�6)'5��supra QRWH�����DW�DUW���������RXWOLQLQJ�VXVWDLQDELOLW\�IDFWRUV���
� ����� (8�3/$7)250�21�6867$,1$%/(�),1$1&(��75$16,7,21�),1$1&(�5(3257��0DUFK�
��������
KWWSV���HF�HXURSD�HX�LQIR�VLWHV�GHIDXOW�ILOHV�EXVLQHVVBHFRQRP\BHXUR�EDQNLQJBDQGBILQDQ
FH�GRFXPHQWV��������HX�SODWIRUP�WUDQVLWLRQ�ILQDQFH�UHSRUWBHQ�SGI��
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VHQVH�� WKH� &RPPLVVLRQ� KDV� DOUHDG\� SURILWHG� IURP� WKH� (8� WD[RQRP\� WR�
SURSRVH�JUHHQ�ERQG�FULWHULD�WKDW�UHTXLUH��DPRQJ�RWKHU�IDFWRUV��WKDW�WKH�WRWDOLW\�
RI�WKH�IXQGV�UDLVHG�WKURXJK�WKH�JUHHQ�ERQG�EH�DOORFDWHG�WR�HFRQRPLF�DFWLYLW\�
DOLJQHG� ZLWK� WKH� (8� WD[RQRP\����� � 6LPLODUO\�� WKH� &RPPLVVLRQ¶V� UHFHQW�
HIIRUWV� WR�HVWDEOLVK�FULWHULD�IRU�(8�(FR�OHYHOV�DQG�(8�FOLPDWH�EHQFKPDUNV�
UHO\�RQ�WKH�(8�7D[RQRP\������)XUWKHUPRUH��WD[RQRP\�DOLJQHG�LQIRUPDWLRQ�
GLVFORVXUH�ZLOO�EH�D�YDOXDEOH�UHVRXUFH�IRU�LQYHVWRUV�DQG�VKDUHKROGHUV�KDYLQJ�
VXVWDLQDELOLW\�SUHIHUHQFHV�����
$V� WKH� QH[W� VHFWLRQ� RI� WKLV� $UWLFOH� ZLOO� H[SODLQ�� WKH� (8� 7D[RQRP\�

5HJXODWLRQ�KDV�DOVR�FUHDWHG�PDQGDWRU\�GLVFORVXUH�REOLJDWLRQV�RQ�FRPSDQLHV�
DQG� )LQDQFLDO� 0DUNHW� 3DUWLFLSDQWV� �)03V������ � %URDGO\� VSHDNLQJ�� VXFK�
LQIRUPDWLRQ�GLVFORVXUH�ZLOO�LQGLFDWH�WKH�H[WHQW�WR�ZKLFK�WKH�HFRQRPLF�DFWLYLW\�
RI�D�FRPSDQ\��RU�WKH�HFRQRPLF�DFWLYLW\�XQGHUO\LQJ�LQYHVWPHQW�SURGXFWV��H�J���
SRUWIROLRV���VDWLVILHV�WKH�WD[RQRP\�FODVVLILFDWLRQ���)LQDOO\��WKH�&RPPLVVLRQ�
LV�ZRUNLQJ�RQ�WKH�GHVLJQ�RI�D�VRFLDO�WD[RQRP\��ZKLFK�ZLOO�VHUYH�DV�EDVLV�WR�
FODVVLI\�VXVWDLQDEOH�LQYHVWPHQWV�GULYHQ�E\�VRFLDO�LQYHVWPHQW�REMHFWLYHV�����

,,,��&25325$7(�6867$,1$%,/,7<�5(3257,1*�$1'�27+(5�,1)250$7,21�
',6&/2685(�2%/,*$7,216�

:LWKRXW�WKH�DYDLODELOLW\�RI�TXDOLW\�DQG�VXIILFLHQW�GDWD��LW�LV�GLIILFXOW��LI�QRW�
XQIHDVLEOH�� WR� DGHTXDWHO\� PDQDJH� VXVWDLQDELOLW\� ULVN� DQG� UHDOLVH� DQ�
LQYHVWPHQW¶V� VXVWDLQDELOLW\�SURSHUWLHV�DQG� LPSDFW����� �7KH�FULWLFDO�YDOXH�RI�
VXVWDLQDELOLW\�UHODWHG� LQIRUPDWLRQ� KDV� EHHQ� ULJKWIXOO\� XSKHOG� E\� WKH�
&RPPLVVLRQ�LQ�LWV�$FWLRQ�3ODQ��ZKLFK�KDV�SURSRVHG��DPRQJ�RWKHU�PHDVXUHV��
�
� ����� 3URSRVDO�IRU�D�5HJXODWLRQ�2I�7KH�(XURSHDQ�3DUOLDPHQW�DQG�RI�7KH�&RXQFLO�RQ�
(XURSHDQ�*UHHQ�%RQGV,�&20������������ILQDO��-XQH�����������see�(8523($1�*5((1�
%21'� 67$1'$5'�� (8523($1� &200,66,21�� � KWWSV���HF�HXURSD�HX�LQIR�EXVLQHVV�
HFRQRP\�HXUR�EDQNLQJ�DQG�ILQDQFH�VXVWDLQDEOH�ILQDQFH�HXURSHDQ�JUHHQ�ERQG�
VWDQGDUGBHQ��
 ���. See Strategy for Financing��supra QRWH���DW�����±���SODQQLQJ�WR�H[SDQG�WKH�XVH�RI�
WKH�(8�(FRODEHO�WR�ILQDQFLDO�SURGXFWV�LQ�RUGHU�WR�SURYLGH�UHWDLO�LQYHVWRUV�ZLWK�D�³FUHGLEOH��
UHOLDEOH�DQG�ZLGHO\�UHFRJQL]HG�ODEHO�IRU�UHWDLO�ILQDQFLDO�SURGXFWV´���
 ���. See�id.�DW�����
 ���. See (8� 7D[RQRP\� 5HJXODWLRQ�� supra QRWH� ���� DW� DUW�� ��� see also (8523($1�
6(&85,7,(6�$1'�0$5.(76�$87+25,7<��),1$/�5(3257��$'9,&(�21�$57,&/(���2)�7+(�
7$;2120<� 5(*8/$7,21� �������
KWWSV���ZZZ�HVPD�HXURSD�HX�VLWHV�GHIDXOW�ILOHV�OLEUDU\�HVPD����������BILQDOBUHSRUWB�
BDGYLFHBRQBDUWLFOHB�BRIBWKHBWD[RQRP\BUHJXODWLRQ�SGI��
� ����� 3/$7)250�21�6867$,1$%/(�),1$1&(��'5$)7�5(3257�%<�68%*5283����62&,$/�
7$;2120<� �������
KWWSV���HF�HXURSD�HX�LQIR�VLWHV�GHIDXOW�ILOHV�EXVLQHVVBHFRQRP\BHXUR�EDQNLQJBDQGBILQDQ
FH�GRFXPHQWV�VI�GUDIW�UHSRUW�VRFLDO�WD[RQRP\�MXO\����BHQ�SGI��
 ���. See 'UDIW�&65'��supra QRWH�����DW���±����
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WKH� RYHUKDXO� RI� WKH� FXUUHQW� UHJLPH� JRYHUQLQJ� FRUSRUDWH� QRQ�ILQDQFLDO�
LQIRUPDWLRQ�UHSRUWLQJ������7KH�FXUUHQW�(8�UXOHV�EDVHG�RQ�WKH�1)5'����ZLOO�
VRRQ�EH�IXOO\�UHSODFHG�E\�D�QHZ�OHJDO�IUDPHZRUN�IRU�FRUSRUDWH�VXVWDLQDELOLW\�
UHSRUWLQJ�HQVKULQHG�LQ�WKH�&65'�����
7KH�&65'�H[SDQGV�WKH�VFRSH�RI�DSSOLFDWLRQ�RI�WKH�UHSRUWLQJ�REOLJDWLRQ��

ZKLFK�ZLOO�UHDFK�RXW�WR�D�ODUJHU�QXPEHU�RI�FRPSDQLHV������8QOLNH�WKH�1)5'��
ZKLFK�KDV�LPSRVHG�UHSRUWLQJ�REOLJDWLRQV�RQ�D�FRPSO\�RU�H[SODLQ�EDVLV�����WKH�
&65'�KDV�LQWURGXFHG�PDQGDWRU\�UHSRUWLQJ�VWDQGDUGV������7KRVH�VWDQGDUGV�²�
WKDW�ZLOO�EH�GHVLJQHG�E\�WKH�(XURSHDQ�)LQDQFLDO�5HSRUWLQJ�$GYLVRU\�*URXS�
�()5$*�� ²� DUH� FRQFHLYHG� WR� SURYLGH� D� IORZ� RI� VXVWDLQDELOLW\�UHODWHG�
LQIRUPDWLRQ�ZKLFK� ³LV� XQGHUVWDQGDEOH�� UHOHYDQW�� UHSUHVHQWDWLYH�� YHULILDEOH��
FRPSDUDEOH�� DQG� LV� UHSUHVHQWHG� LQ� D� IDLWKIXO� PDQQHU�´���� � $YDLODEOH� WR�
VKDUHKROGHUV�� LQYHVWRUV� DQG� RWKHU� FRUSRUDWH� VWDNHKROGHUV�� WKH� LQIRUPDWLRQ�
FRQWDLQHG�LQ�VXVWDLQDELOLW\�UHSRUWV�ZLOO�EH�H[WHUQDOO\�DXGLWHG������7KLV�VWHS�LV�
FUXFLDO� WR� WKH�H[WHQW� WKDW�DXGLWRUV�VKDOO�SURYLGH��DPRQJ�RWKHU�HOHPHQWV��DQ�
H[SHUW�RSLQLRQ�DV�WR�WKH�UHSRUW¶V�FRPSOLDQFH�ZLWK�WKH�&65'�UXOHV�DQG�WKH�
DSSOLFDEOH� (8� FRPPRQ� UHSRUWLQJ� VWDQGDUGV����� � 0DQGDWRU\� DQG� DXGLWHG�
UHSRUWLQJ�VWDQGDUGV��DORQJ�ZLWK�RWKHU�FKDQJHV�LQWURGXFHG�E\�WKH�&65'��DUH�
H[SHFWHG�WR�WDFNOH�WKH�PRVW�SUHVVLQJ�LQIRUPDWLRQ�GLVFORVXUH�SUREOHPV�IRXQG�
LQ� WKH�RSHUDWLRQ�RI�1)5'��SUREOHPV� WKDW� WKUHDWHQ� WR�GHUDLO� WKH� VXFFHVVIXO�

�
 ���. See (8�$FWLRQ�3ODQ��supra QRWH����DW����
 ���. See 1)5'��supra QRWH�����
 ���. See 'UDIW�&65'��supra QRWH�����DPHQGLQJ�IRXU�(8�OHJLVODWLYH�LQVWUXPHQWV���WKH�
$FFRXQWLQJ� 'LUHFWLYH� ���������(8��� WKH� 7UDQVSDUHQF\� 'LUHFWLYH� ����������(&��� WKH�
$XGLW�'LUHFWLYH����������(&���DQG�WKH�$XGLW�5HJXODWLRQ��������������
 ���. Id. DW�DUW������� �UHSODFLQJ�DUW�����D��RI� WKH�$FFRXQWLQJ�'LUHFWLYH���������(8����
)RU�WKH�VFRSH�RI�DSSOLFDWLRQ�RI�WKH�QHZ�UHJLPH�RI�VXVWDLQDELOLW\�UHSRUWLQJ�XQGHU�WKH�GUDIW�
&65'��VHH�'LUHFWLYH���������(8�RI�7KH�(XURSHDQ�3DUOLDPHQW�DQG�RI�7KH�&RXQFLO�RI����
-XQH������2Q�WKH�$QQXDO�)LQDQFLDO�6WDWHPHQWV��&RQVROLGDWHG�)LQDQFLDO�6WDWHPHQWV�DQG�
5HODWHG�5HSRUWV�RI�&HUWDLQ�7\SHV�RI�8QGHUWDNLQJV��$PHQGLQJ�'LUHFWLYH���������(&�RI�
WKH� (XURSHDQ� 3DUOLDPHQW� DQG� RI� WKH� &RXQFLO� DQG� UHSHDOLQJ� &RXQFLO� 'LUHFWLYHV�
�������((&�DQG��������((&��DUW����������2�-���/�����������see also 'UDIW�&65'��supra 
QRWH�����DW�DUW��������
 ���. See 1)5'�� supra QRWH����� DW� DUW�� ����� �LQVHUWLQJ� DUW�� ���D�� LQ� WKH�$FFRXQWLQJ�
'LUHFWLYH���������(8���
 ���. See� 'UDIW� &65'�� supra QRWH� ���� DW� DUW�� ����±���� �UHSODFLQJ� DUW�� ��D� DQG�
LQWURGXFLQJ�DUWLFOHV���E����F�DQG���G�WR�WKH�$FFRXQWLQJ�'LUHFWLYH���������(8���
 ���. See id.� DW� DUW�� ����� �LQWURGXFLQJ� DUW�� ��E���� WR� WKH� $FFRXQWLQJ� 'LUHFWLYH�
��������(8���
 ���. See id. DW�DUWV���±���DPHQGLQJ�WKH�7UDQVSDUHQF\�'LUHFWLYH����������(&��$XGLW�
'LUHFWLYH���������(&�DQG�$XGLW�5HJXODWLRQ��(8��1R�����������RUGHULQJ�WKH�FUHDWLRQ�RI�
QHZ�³LQGHSHQGHQW�DVVXUDQFH�SURYLGHU�VHUYLFHV´�LQ�WKH�ILHOG�RI�VXVWDLQDELOLW\�UHSRUWLQJ���
 ���. Id.�DW�UHFLWDOV���±����
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GHYHORSPHQW�RI�(8�VXVWDLQDEOH�ILQDQFH�SROLF\�����
,PSRUWDQWO\��ERWK�WKH�1)5'�DQG�WKH�&65'�KDYH�DGKHUHG�WR�WKH�SULQFLSOH�

RI�³GRXEOH�PDWHULDOLW\´�LQ�RUGHU�WR�GHOLPLW�WKH�ERXQGDULHV�RI�WKH�VXVWDLQDELOLW\�
UHSRUWLQJ� REOLJDWLRQ����� � $FFRUGLQJ� WR� WKLV� SULQFLSOH�� WKH� GLVFORVXUH� RI�
LQIRUPDWLRQ� VKDOO� GXO\� DFFRXQW� IRU� QRW� RQO\� WKH� LPSDFW� RI� VXVWDLQDELOLW\�
IDFWRUV� RQ� WKH� FRPSDQ\¶V� ILQDQFLDO� SRVLWLRQ� DQG� SHUIRUPDQFH� �RXWVLGH�LQ�
HIIHFW�� EXW� DOVR� IRU� WKH� LPSDFW� RI� WKH� FRPSDQ\¶V� HFRQRPLF� DFWLYLW\� RQ�
VXVWDLQDELOLW\� IDFWRUV� �LQVLGH�RXW� HIIHFW������ � 7KH� ILUVW� SLOODU� RI� WKH� GRXEOH�
PDWHULDOLW\�SULQFLSOH�RUELWV�DURXQG�WKH�LGHQWLILFDWLRQ��PHDVXUHPHQW�DQG�PRUH�
JHQHUDOO\�� PDQDJHPHQW� RI� VXVWDLQDELOLW\� ULVN� WR� ZKLFK� WKH� FRPSDQ\� LV�
H[SRVHG�� ZKHUHDV� WKH� VHFRQG� SLOODU� FDSWXUHV� WKH� FRQFHSW� RI� VXVWDLQDEOH�
LQYHVWPHQWV� DQG� WKHLU� LPSDFW� RQ� VXVWDLQDELOLW\� IDFWRUV�� VXFK� DV� WKH�
HQYLURQPHQW�RU� WKH�FRPPXQLW\����� �7KHVH�WZR�SLOODUV� WRJHWKHU�GHWHUPLQH�D�
FRPSDQ\¶V�VXVWDLQDELOLW\�SHUIRUPDQFH���7KH�PDWHULDOLW\�SULQFLSOH�XWLOL]HG�LQ�
WKH� 1)5'� DQG� &65'� GHULYHV� IURP� WKH� PRUH� FRQYHQWLRQDO� SULQFLSOH� RI�
PDWHULDOLW\�ORQJ�HVWDEOLVKHG�LQ�ILQDQFLDO�UHSRUWLQJ������$V�VXFK��DQG�ZLWKRXW�
GLVUHJDUGLQJ�WKHLU�GLVWLQFWLYH�GHILQLWLRQV�DQG�IHDWXUHV�� LW�FDQ�UHDVRQDEO\�EH�
DUJXHG�WKDW�WKH�VKRUWFRPLQJV�DULVLQJ�IURP�WKH�RSHUDWLRQ�RI�PDWHULDOLW\�LQ�WKH�
FRQWH[W�RI�FRUSRUDWH�ILQDQFLDO�UHSRUWLQJ�ZLOO��WR�DQ�H[WHQW��DOVR�EH�SUHVHQW�LQ�
WKH�UHDOP�RI�FRUSRUDWH�VXVWDLQDELOLW\�UHSRUWLQJ��
:LGHO\�XVHG� LQ�FRUSRUDWH� ILQDQFLDO� UHSRUWLQJ��PDWHULDOLW\� LQ� LQIRUPDWLRQ�

GLVFORVXUH� UHIHUV� WR� ³WKH� VWDWXV� RI� LQIRUPDWLRQ� ZKHUH� LWV� RPLVVLRQ� RU�
PLVVWDWHPHQW�FRXOG�UHDVRQDEO\�EH�H[SHFWHG�WR�LQIOXHQFH�GHFLVLRQV�WKDW�XVHUV�
PDNH�RQ� WKH�EDVLV�RI� WKH�ILQDQFLDO�VWDWHPHQWV�RI� WKH�XQGHUWDNLQJ�´����$V�D�
�
 ���. See id� DW�UHFLWDOV���±����HPSKDVL]LQJ�WKH�QHJDWLYH�LPSOLFDWLRQV�IORZLQJ�IURP�D�
QRQ�ILQDQFLDO�GDWD�JDS�FUHDWHG�E\�WKH�1)5'�EHWZHHQ�XVHUV¶�LQIRUPDWLRQ�QHHGV�DQG�WKH�
VXVWDLQDELOLW\�LQIRUPDWLRQ�UHSRUWHG�E\�XQGHUWDNLQJV���
 ���. See id� DW� UHFLWDO�����see also 1)5', supra�QRWH�����DW�DUW��������LQVHUWLQJ�DUW��
��D����LQ�WKH�$FFRXQWLQJ�'LUHFWLYH���������(8���(XURSHDQ�&RPPLVVLRQ��Guidelines on 
Reporting Climate-Related Information��DW��±��������ILQDO��-XO\�����������>KHUHLQDIWHU�
(&�5HSRUWLQJ�*XLGHOLQHV@��
 ���. See 'UDIW� &65'�� supra� QRWH� ���� DW� DUW�� ����� �UHSODFLQJ� DUW�� ���D����� RI� WKH�
$FFRXQWLQJ�'LUHFWLYH���������(8���see also�6)'5��supra�QRWH�����DW�DUW���������GHILQLQJ�
³VXVWDLQDELOLW\�IDFWRUV´���
 ���. See 'UDIW�&65'��supra�QRWH�����DW����
� ����� 'LUHFWLYH���������(8�RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI����-XQH�
����� RQ� WKH� DQQXDO� ILQDQFLDO� VWDWHPHQWV� DQG� UHODWHG� UHSRUWV� RI� FHUWDLQ� W\SHV� RI�
XQGHUWDNLQJV��DPHQGLQJ�'LUHFWLYH���������(&�RI� WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI� WKH�
&RXQFLO�DQG�UHSHDOLQJ�&RXQFLO�'LUHFWLYHV��������((&�DQG��������((&�������2�-�� �/�
������DUW��������>KHUHLQDIWHU�$FFRXQWLQJ�'LUHFWLYH���������(8@��See generally�%DXP�OOHU�
	� 6FKDIIKDXVHU�/LQ]DWWL�� supra� QRWH� ���� DW� ���±��� �H[DPLQLQJ� PDWHULDOLW\� LQ� ERWK�
ILQDQFLDO�DQG�QRQ�ILQDQFLDO�GLVFORVXUH���
 ���. See $FFRXQWLQJ�'LUHFWLYH���������(8��supra�QRWH������DW�DUW���������
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OHJDO� UHTXLUHPHQW�� WKH� HYDOXDWLRQ� RI� PDWHULDOLW\� KDV� EHHQ� HVVHQWLDO� IRU�
FRPSDQLHV� WR� PDQDJH� VHULRXV� ULVNV� DVVRFLDWHG� ZLWK� ILQDQFLDO� LQIRUPDWLRQ�
GLVFORVXUH���0RUH�SDUWLFXODUO\��WKH�GLVFORVXUH�PD\�RPLW�UHOHYDQW�LQIRUPDWLRQ��
FRQWDLQ� PLVVWDWHPHQWV� FRQFHUQLQJ� UHOHYDQW� LQIRUPDWLRQ� DQG�RU� RYHUIORRG�
LQYHVWRUV� ZLWK� LUUHOHYDQW� RU� XVHOHVV� LQIRUPDWLRQ����� � %\� DVVHVVLQJ� WKH�
PDWHULDOLW\�VWDWXV�RI�LQIRUPDWLRQ��FRPSDQLHV�KDYH�EHHQ�DEOH�WR�GUDZ�D�OLQH�
DQG�UHDOLVH�ZKDW�LQIRUPDWLRQ�LV�RU�LV�QRW�UHOHYDQW�WR�XVHUV��DQG�WKHUHIRUH��ZKDW�
LQIRUPDWLRQ�VKDOO�RU�VKDOO�QRW�EH�UHSRUWHG���'HFLGLQJ�RQ�WKH�PDWHULDOLW\�VWDWXV�
RI� LQIRUPDWLRQ�� KRZHYHU�� LQYROYHV� GLVFUHWLRQDU\� MXGJPHQW� RQ� WKH� SDUW� RI�
FRUSRUDWH�RIILFHUV�ZKR�PXVW�GHWHUPLQH�ZKHWKHU�D�SLHFH�RI�LQIRUPDWLRQ�FDQ�
UHDVRQDEO\�EH�H[SHFWHG�WR�LQIOXHQFH�GHFLVLRQV�WKDW�XVHUV�PDNH�RQ�WKH�EDVLV�
RI�WKH�ILQDQFLDO�VWDWHPHQWV�RI�WKH�XQGHUWDNLQJ�����6XEMHFWLYH�MXGJPHQW�PD\�
GHOLYHU� VRXQG� GHFLVLRQV�� QHYHUWKHOHVV�� LW� PD\� DOVR� SURYH� RSSRUWXQLVWLF� RU�
HUUDWLF������8OWLPDWHO\��WKH�PDWHULDOLW\�UHTXLUHPHQW�GHOLQHDWHV�WKH�VFRSH�RI�WKH�
ILQDQFLDO� LQIRUPDWLRQ� GLVFORVXUH� REOLJDWLRQ���� DQG�� WR� WKLV� H[WHQW��
HQIRUFHPHQW� DJHQFLHV�DQG� LQYHVWRUV� �HVSHFLDOO\� LQ� WKH�8QLWHG�6WDWHV��KDYH�
DFWLYHO\�PRQLWRUHG�GXH�FRPSOLDQFH�ZLWK�WKLV�SULQFLSOH�����
%XLOGLQJ� XSRQ� WKLV� H[SHULHQFH�� WKH� OHJDO� IUDPHZRUN� IRU� FRUSRUDWH�

VXVWDLQDELOLW\�UHSRUWLQJ�LQ�(XURSH�KDV�DOVR�DGRSWHG�WKH�PDWHULDOLW\�SULQFLSOH��
\HW�VKDSHG�LQ�D�GLIIHUHQW�FRQFHSWXDO�IRUPDW��QDPHO\�WKH�µGRXEOH�PDWHULDOLW\¶�
SULQFLSOH����� � 3XUVXDQW� WR� $UWLFOH� ���D����� RI� WKH� 1)5'�� FRPSDQLHV� DUH�
UHTXLUHG� WR� GLVFORVH� LQIRUPDWLRQ� ³WR� WKH� H[WHQW� QHFHVVDU\� IRU� DQ�
XQGHUVWDQGLQJ�RI�WKH�XQGHUWDNLQJ¶V�GHYHORSPHQW��SHUIRUPDQFH��SRVLWLRQ�DQG�
LPSDFW�RI�LWV�DFWLYLW\�UHODWLQJ�WR��DV�D�PLQLPXP��HQYLURQPHQWDO��VRFLDO�DQG�
HPSOR\HH� PDWWHUV�� UHVSHFW� IRU� KXPDQ� ULJKWV�� DQWL�FRUUXSWLRQ� DQG� EULEHU\�
PDWWHUV��������´�����7KLV�SURYLVLRQ�KDV�EHHQ�FRQVWUXHG�DV�FRQWDLQLQJ�QRW�RQO\�D�
�
 ���. See %DXP�OOHU�	�6FKDIIKDXVHU�/LQ]DWWL��supra�QRWH�����DW����±����
 ���. See $FFRXQWLQJ�'LUHFWLYH���������(8��supra�QRWH������DW�DUW���������
 ���. See %DXP�OOHU� 	� 6FKDIIKDXVHU�/LQ]DWWL�� supra� QRWH� ���� DW� ���±���� see� also�
(UQHVW�/��+LFNV��Materiality��� -��$FFW��5VFK�������������������³'HWHUPLQLQJ�ZKHWKHU�
VRPHWKLQJ�LV�PDWHULDO�UHPDLQV��LQ�PRVW�LQVWDQFHV��FRPSOHWHO\�VXEMHFWLYH�²�D�PDWWHU�RI�
MXGJPHQW�´��� 6KDQH� 0RULDULW\� 	� )�� +XWWRQ� %DUURQ��A Judgment-Based Definition of 
Materiality�����-��$&&7��56&+����������±�����������
 ���. See %DXP�OOHU�	�6FKDIIKDXVHU�/LQ]DWWL��supra�QRWH�����DW����±����
 ���. See�� e.g.,� (XURSHDQ� 6HFXULWLHV� DQG� 0DUNHWV� $XWKRULW\� �(60$��� )HHGEDFN�
6WDWHPHQW��&RQVLGHUDWLRQV�RI�0DWHULDOLW\�LQ�)LQDQFLDO�5HSRUWLQJ��(60$�����������)HE��
�����������
 ���. See 'UDIW�&65'��supra�QRWH�����DW�DUW����D�����UHFLWDO�����see also 1)5', supra�
QRWH� ���� DW� DUW�� ����� �LQVHUWLQJ� DUW�� ��D���� LQ� WKH� $FFRXQWLQJ� 'LUHFWLYH��������(8���
(XURSHDQ� &RPPLVVLRQ��Guidelines on Reporting Climate-Related Information�� VXSUD�
QRWH������DW��±���
� ����� 1)5', supra�QRWH�����DW�DUW����D�����
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UHTXLUHPHQW� IRU� ILQDQFLDO� PDWHULDOLW\� �³WR� WKH� H[WHQW� QHFHVVDU\� IRU� DQ�
XQGHUVWDQGLQJ�RI�WKH�FRPSDQ\¶V�GHYHORSPHQW��SHUIRUPDQFH�DQG�SRVLWLRQ´��
EXW�DOVR�D�UHTXLUHPHQW�IRU�HQYLURQPHQWDO�DQG�VRFLDO�PDWHULDOLW\��LPSDFW�RI�
WKH�FRPSDQ\¶V� DFWLYLWLHV� UHODWLQJ� WR�� DV� D�PLQLPXP��HQYLURQPHQWDO�� VRFLDO�
DQG�HPSOR\HH�PDWWHUV��UHVSHFW�IRU�KXPDQ�ULJKWV��DQWL�FRUUXSWLRQ�DQG�EULEHU\�
PDWWHUV�������,W�LV�ZRUWK�QRWLQJ�WKDW��DFFRUGLQJ�WR�WKH�&RPPLVVLRQ��WKHVH�WZR�
GLPHQVLRQV�RI�PDWHULDOLW\�RSHUDWH�LQGHSHQGHQWO\�����
2Q�WKH�RQH�KDQG��ILQDQFLDO�PDWHULDOLW\�HQFRPSDVVHV�VXVWDLQDELOLW\�UHODWHG�

LQIRUPDWLRQ�WKDW� LV� UHOHYDQW� WR�FRUSRUDWH�YDOXH�DQG��FRQFRPLWDQWO\�� WR�GDWD�
XVHUV¶�GHFLVLRQ�PDNLQJ��WKHVH�XVHUV�EHLQJ�SULPDULO\�VKDUHKROGHUV��LQYHVWRUV�
DQG�RU� FUHGLWRUV����� � &UXFLDOO\�� ILQDQFLDO� PDWHULDOLW\� LQ� VXVWDLQDELOLW\�
LQIRUPDWLRQ�DFFRXQWV�IRU� WKH�H[SRVXUH�RI�D�FRPSDQ\�WR�VXVWDLQDELOLW\�ULVN���
7KDW�LV��LW�UHSRUWV�RQ�WKH�LPSDFW�RI�VXVWDLQDELOLW\�IDFWRUV�RQ�WKH�FRPSDQ\¶V�
YDOXH� �RXWVLGH�LQ� HIIHFW������ � 2Q� WKH� RWKHU� KDQG�� VRFLDO� RU� HQYLURQPHQWDO�
PDWHULDOLW\�UHIHUV�WR�WKH�LPSDFW�RQ�VRFLHW\�RU�WKH�HQYLURQPHQW��UHVSHFWLYHO\��
RI�WKH�FRPSDQ\¶V�DFWLYLWLHV�LQ�FDUU\LQJ�RQ�EXVLQHVV��LQVLGH�RXW�HIIHFW����7KLV�
LQIRUPDWLRQ�PD\��EXW�QHHG�QRW�� UHODWH� WR� WKH�FRPSDQ\¶V� ILQDQFLDO�YDOXH������
$Q�LQFUHDVLQJ�QXPEHU�RI�XVHUV��VXFK�DV�1*2V��ZRUNHUV��FRQVXPHUV�DQG�RWKHU�
VWDNHKROGHUV��KDYH�VKRZQ�WR�EH�OHVV�VDQJXLQH�DERXW�FRUSRUDWH�YDOXH�EXW�PRUH�
LQWHUHVWHG� LQ� WKH� FRPSDQ\¶V� EHKDYLRU� ²� OHDGLQJ� WR� SRVLWLYH� RU� QHJDWLYH�
LPSOLFDWLRQV²WRZDUGV�WKH�HQYLURQPHQW�DQG�VRFLHW\������7KH�&RPPLVVLRQ¶V�
JXLGHOLQHV�KDYH�DVVRFLDWHG�WKH�WHUP�µLPSDFW¶�LQFOXGHG�LQ�DUW����D�����1)5'�
ZLWK�VRFLDO�RU�HQYLURQPHQWDO�PDWHULDOLW\�DV�IROORZV��

7KH� UHIHUHQFH� WR� ³LPSDFW� RI� >WKH� FRPSDQ\¶V@� DFWLYLWLHV´� LQGLFDWHV�
HQYLURQPHQWDO�DQG�VRFLDO�PDWHULDOLW\��&OLPDWH�UHODWHG�LQIRUPDWLRQ�VKRXOG�
EH�UHSRUWHG�LI�LW�LV�QHFHVVDU\�IRU�DQ�XQGHUVWDQGLQJ�RI�WKH�H[WHUQDO�LPSDFWV�
RI�WKH�FRPSDQ\��7KLV�SHUVSHFWLYH�LV�W\SLFDOO\�RI�PRVW�LQWHUHVW�WR�FLWL]HQV��
FRQVXPHUV��HPSOR\HHV��EXVLQHVV�SDUWQHUV��FRPPXQLWLHV��DQG�FLYLO�VRFLHW\�
RUJDQLVDWLRQV���+RZHYHU��DQ�LQFUHDVLQJ�QXPEHU�RI�LQYHVWRUV�DOVR�QHHG�WR�
NQRZ�DERXW�WKH�FOLPDWH�LPSDFWV�RI�LQYHVWHH�FRPSDQLHV�LQ�RUGHU�WR�EHWWHU�

�
 ���. Guidelines on Reporting Climate-Related Information��supra�QRWH������DW��±���
see also�� 0DWKLOGH� %RVVXW� HW� DO��� What Information is Relevant for Sustainability 
Reporting? The Concept of Materiality and the EU Corporate Sustainability Reporting 
Directive�� 6XVWDLQDEOH� )LQDQFH� 5HVHDUFK� 3ODWIRUP� 3ROLF\� %ULHI�� -XO\� ������ DW� �±���
KWWSV���ZSVI�GH�ZS�FRQWHQW�XSORDGV���������:36)B3ROLF\%ULHIB��
����B0DWHULDOLW\�SGI��
 ���. See�%RVVXW��supra�QRWH������DW�����
 ���. (&�5HSRUWLQJ�*XLGHOLQHV��supra�QRWH������DW��±��
 ���. Id.�
 ���. Id.�
 ���. Id.�
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XQGHUVWDQG� DQG� PHDVXUH� WKH� FOLPDWH� LPSDFWV� RI� WKHLU� LQYHVWPHQW�
SRUWIROLRV�����

1HYHUWKHOHVV�� WKH�&RPPLVVLRQ¶V� JXLGHOLQHV� UHFRJQL]H� WKDW� LQ� IXWXUH� WKH�
WZR�SHUVSHFWLYHV�RI�WKH�³GRXEOH�PDWHULDOLW\´�SULQFLSOH�PD\��DQG�OLNHO\�ZLOO��
LQFUHDVLQJO\�RYHUODS���³$V�PDUNHWV�DQG�SXEOLF�SROLFLHV�HYROYH�LQ�UHVSRQVH�WR�
FOLPDWH�FKDQJH�� WKH�SRVLWLYH�DQG�RU�QHJDWLYH� LPSDFWV�RI�D�FRPSDQ\�RQ�WKH�
FOLPDWH�ZLOO� LQFUHDVLQJO\� WUDQVODWH� LQWR�EXVLQHVV�RSSRUWXQLWLHV� DQG�RU� ULVNV�
WKDW� DUH� ILQDQFLDOO\� PDWHULDO�´���� � 7KH� DVVHVVPHQW� RI� WKH� PDWHULDOLW\� RI�
VXVWDLQDELOLW\�FOLPDWH�UHODWHG�LQIRUPDWLRQ�VKRXOG�FRQVLGHU�D�ORQJ�WHUP�WLPH�
KRUL]RQ�DQG�³>Z@KHQ�DVVHVVLQJ�WKH�PDWHULDOLW\�RI�FOLPDWH�UHODWHG�LQIRUPDWLRQ��
FRPSDQLHV� VKRXOG� FRQVLGHU� WKHLU�ZKROH�YDOXH� FKDLQ�� ERWK�XSVWUHDP� LQ� WKH�
VXSSO\�FKDLQ�DQG�GRZQVWUHDP�´����
7KH�³GRXEOH�PDWHULDOLW\´�SULQFLSOH�LQ�FRUSRUDWH�VXVWDLQDELOLW\�GLVFORVXUH�LV�

FULWLFDO�IRU�WKH�DGHTXDWH�PDQDJHPHQW�RI�VXVWDLQDELOLW\�ULVN��H�J���WR�DGGUHVV�
WKH�HIIHFWV�RI�FOLPDWH�ULVN�RQ�ILQDQFLDO�SHUIRUPDQFH�DQG�RQ�WKH�VWDELOLW\�RI�
WKH� ILQDQFLDO� V\VWHP�� DQG� IRU� WKH� GHYHORSPHQW� RI� VXVWDLQDEOH� LQYHVWPHQW�
PDUNHWV�DQG�SURGXFWV������&RQVLVWHQWO\�ZLWK�WKHVH�REMHFWLYHV��WKH�&65'�KDV�
QRW�RQO\�PDLQWDLQHG�WKLV�SULQFLSOH�EXW�DOVR�DUWLFXODWHG�LW�LQ�D�PRUH�DFFXUDWH�
ZD\� UHODWLYH� WR� WKH� 1)5'�� � ³8QGHUWDNLQJV������� VKDOO� LQFOXGH� LQ� WKH�
PDQDJHPHQW�UHSRUW� LQIRUPDWLRQ�QHFHVVDU\� WR�XQGHUVWDQG�WKH�XQGHUWDNLQJ¶V�
LPSDFWV�RQ�VXVWDLQDELOLW\�PDWWHUV��DQG�LQIRUPDWLRQ�QHFHVVDU\�WR�XQGHUVWDQG�
KRZ� VXVWDLQDELOLW\� PDWWHUV� DIIHFW� WKH� XQGHUWDNLQJ¶V� GHYHORSPHQW�
SHUIRUPDQFH� DQG� SRVLWLRQ�´���� � 7KH� UDWLRQDOH� XQGHUO\LQJ� WKH� GRXEOH�
PDWHULDOLW\�SULQFLSOH��DV�ZHOO�DV�WKH�&RPPLVVLRQ¶V�YLVLRQ�LQ�WKLV�SROLF\�DUHD��
LV� WKDW� LQIRUPDWLRQ� GLVFORVXUH� RQ� VXVWDLQDELOLW\� ULVN� LV� D� QHFHVVDU\� \HW�
LQVXIILFLHQW�FRQGLWLRQ�IRU�WKH�GHYHORSPHQW�RI�VXVWDLQDEOH�ILQDQFH��LQ�JHQHUDO��
DQG� LQ� SDUWLFXODU�� RU� VXVWDLQDEOH� LQYHVWPHQW� PDUNHWV� DQG� SURGXFWV����� � $�
GHVFULSWLRQ� RI�� DQG� PHWULFV� RQ�� WKH� LPSDFW� RI� WKH� FRPSDQ\¶V� HFRQRPLF�
DFWLYLW\�RQ�VXVWDLQDELOLW\�IDFWRUV��LQVLGH�RXW�HIIHFW��KDV�DOVR�EHHQ�GHHPHG�DV�
D� QHFHVVDU\�� YLWDO� SLHFH� RI� LQIRUPDWLRQ� WR� HQG� XVHUV�� LQFOXGLQJ� FRPSDQ\�
ILQDQFLHUV��LQYHVWRUV�DQG�EDQNV��DQG�RWKHU�FRPSDQ\�VWDNHKROGHUV�����
�
 ���. Id. But see� %DXP�OOHU� 	� 6FKDIIKDXVHU�/LQ]DWWL�� supra� QRWH� ���� DW� ���±���
�GLVFXVVLQJ�DQ�DOWHUQDWLYH�LQWHUSUHWDWLRQ���
� ����� &RPPXQLFDWLRQ�IURP�WKH�&RPPLVVLRQ�������2�-���&�������������
 ���. Id.�DW����
 ���. See id.�
 ���. See� 'UDIW� &65'�� supra� QRWH� ���� DW� DUW�� ����� �UHSODFLQJ� DUW�� ���D����� RI� WKH�
$FFRXQWLQJ�'LUHFWLYH���������(8���
 ���. See id.�
 ���. See id.� DW� UHFLWDO���� �QRWLQJ� WKDW�RUJDQL]DWLRQV� LQYROYHG� LQ� VXVWDLQDELOLW\�PXVW�
LQFOXGH�³D�UHSRUW´�WKDW�GHWDLOV�³LQIRUPDWLRQ�QHFHVVDU\�WR�XQGHUVWDQG�KRZ�VXVWDLQDELOLW\�
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&RUSRUDWH� VXVWDLQDELOLW\� UHSRUWLQJ� REOLJDWLRQV� DUH� EXW� RQH� SLHFH� RI� WKH�
ZLGHU��FRPSUHKHQVLYH�LQIRUPDWLRQ�GLVFORVXUH�UHJLPH�HQJLQHHUHG�XQGHU�WKH�
(8�VXVWDLQDEOH�ILQDQFH�SROLF\���2WKHU�NH\�VXVWDLQDELOLW\�UHODWHG�LQIRUPDWLRQ�
GLVFORVXUH�REOLJDWLRQV�KDYH�EHHQ�HQVKULQHG� LQ� WKH�6)'5����DQG� LQ� WKH�(8�
7D[RQRP\�5HJXODWLRQ����� � 7KH� &RPPLVVLRQ� KDV� HQYLVLRQHG� DQ� DPELWLRXV�
LQIRUPDWLRQ�GLVFORVXUH�UHJLPH�WKDW�HQFRPSDVVHV�PXOWLSOH�DFWRUV� LQFOXGLQJ��
DPRQJ�RWKHUV�� ODUJH� FRPSDQLHV�� ILQDQFLDO�PDUNHW� SDUWLFLSDQWV� �)03V�� DQG�
LQYHVWPHQW�DGYLVRUV��,$V����$V�WKH�&RPPLVVLRQ�QRWHG��³WKH�1)5'�>WKDW�ZLOO�
EH�UHSODFHG�E\�WKH�LQFRPLQJ�&65'@��WRJHWKHU�ZLWK�WKH�6XVWDLQDEOH�)LQDQFH�
'LVFORVXUH�5HJXODWLRQ��6)'5��DQG�WKH�7D[RQRP\�5HJXODWLRQ��DUH�WKH�FHQWUDO�
FRPSRQHQWV� RI� WKH� VXVWDLQDELOLW\� UHSRUWLQJ� UHTXLUHPHQWV� XQGHUSLQQLQJ� WKH�
(8¶V�VXVWDLQDEOH�ILQDQFH�VWUDWHJ\���7KH�SXUSRVH�RI�WKLV�OHJDO�IUDPHZRUN�LV�WR�
FUHDWH� D� FRQVLVWHQW� DQG� FRKHUHQW� IORZ� RI� VXVWDLQDELOLW\� LQIRUPDWLRQ�
WKURXJKRXW� WKH� ILQDQFLDO� YDOXH� FKDLQ�´���� � )URP� WKH� YDQWDJH� SRLQW� RI�
LQYHVWRUV��WKLV�FRPSUHKHQVLYH�GLVFORVXUH�UHJLPH�DLPV�WR�SURYLGH�WKHP�ZLWK�
VXIILFLHQW�DQG�UHOHYDQW�LQIRUPDWLRQ�WR�GHWHUPLQH�ZKDW�LQYHVWPHQW�LV�RU�LV�QRW�
VXVWDLQDEOH�� KRZ� PXFK� VXVWDLQDEOH� WKH� LQYHVWPHQW� LV�� DQG� KRZ� WKH�
VXVWDLQDELOLW\�OHYHO�RI�DQ�LQYHVWPHQW�FRPSDUHV�DFURVV�LQYHVWPHQWV�����
8QGHU� WKH�6)'5��)03V��VXFK�DV�0L),'�LQYHVWPHQW� ILUPV��DQG�,$V�DUH�

VXEMHFW� WR� QHZ� VXVWDLQDELOLW\�UHODWHG� UHSRUWLQJ� UHTXLUHPHQWV����� � 0RUH�
SDUWLFXODUO\��WKHVH�DFWRUV�VKDOO�GLVFORVH�LQIRUPDWLRQ�RQ�WKH�HQWLW\¶V�SROLF\�WR�
LQWHJUDWH�VXVWDLQDELOLW\� ULVN�����DV�ZHOO�DV� LQIRUPDWLRQ��DW�SURGXFW� OHYHO��RQ�
KRZ�VXVWDLQDELOLW\�ULVN�KDV�EHHQ�LQWHJUDWHG�LQ�WKH�SURGXFW�DQG�WKH�H[WHQW�WR�

�
PDWWHUV�DIIHFW�WKH�XQGHUWDNLQJ¶V�GHYHORSPHQW��SHUIRUPDQFH��DQG�SRVLWLRQ´���
� ����� 6)'5��supra�QRWH�����
� ����� (8�7D[RQRP\�5HJXODWLRQ��supra�QRWH�����
� ����� 'UDIW�&)5'�� supra� QRWH� ���� see also &DGZDODGHU��:LFNHUVKDP�	�7DIW�//3��
Investors and Regulators Turning Up the Heat on Climate-Change Disclosures: 
Attempting to Make Sense of the State of Play in the US, EU, and UK��-'6835$��6HSW��
�����������KWWSV���ZZZ�MGVXSUD�FRP�OHJDOQHZV�LQYHVWRUV�DQG�UHJXODWRUV�WXUQLQJ�XS�WKH�
����������
 ���. See, e.g.��(8�7D[RQRP\�5HJXODWLRQ��supra�QRWH�����DW�UHFLWDOV���������H[SODLQLQJ�
WKH�UROH�RI�LQIRUPDWLRQ�DQG�XQLIRUP�VWDQGDUGV�LQ�VXSSRUWLQJ�FRPSDULVRQV�DFURVV�ILQDQFLDO�
SURGXFWV�E\�LQYHVWRUV���
 ���. See� 6')5�� supra� QRWH����� DW� DUW�� �� �VHHNLQJ� ³WUDQVSDUHQF\�ZLWK� UHJDUG� WR� WKH�
LQWHJUDWLRQ�RI�VXVWDLQDELOLW\�ULVNV�DQG�WKH�FRQVLGHUDWLRQ�RI�DGYHUVH�VXVWDLQDELOLW\�LPSDFWV�
LQ�WKHLU�SURFHVVHV�DQG�WKH�SURYLVLRQ�RI�VXVWDLQDELOLW\ဨUHODWHG�LQIRUPDWLRQ�ZLWK�UHVSHFW�WR�
ILQDQFLDO�SURGXFWV´���
 ���. Id.�DW�DUW�����see also�(8523($1�6(&85,7,(6�$1'�0$5.(76�$87+25,7<��(60$¶6�
7(&+1,&$/�$'9,&(�72�7+(�(8523($1�&200,66,21�21�,17(*5$7,1*�6867$,1$%,/,7<�
5,6.6�$1'�)$&7256�,1�0,),'�,,¶�),1$/�5(3257��$SU�������������
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ZKLFK� WKLV� ULVN� LPSDFWV� RQ� WKH� SURGXFW¶V� ILQDQFLDO� UHWXUQ����� � 2Q� WKH�
VXVWDLQDEOH� LQYHVWPHQW� VLGH�� )03V� DQG� ,$V� GLVFORVH� LQIRUPDWLRQ� RQ� WKH�
VXVWDLQDELOLW\�SURSHUWLHV�RI�WKHLU�LQYHVWPHQW�SURGXFWV����DQG��DW�WKH�OHYHO�RI�
ERWK�HQWLW\��PDQGDWRU\�IRU�ILUPV�ZLWK�PRUH�WKDQ�����HPSOR\HHV��DQG�SURGXFW�
�RQ� D� FRPSO\� DQG� H[SODLQ� EDVLV��� LQIRUPDWLRQ� RQ� WKH� SULQFLSDO� DGYHUVH�
VXVWDLQDELOLW\� LPSDFW� �3$,��RI� WKHLU� LQYHVWPHQW� VWUDWHJLHV�RQ�VXVWDLQDELOLW\�
IDFWRUV������$V�ZHOO�DV�WKH�SRVLWLYH�FRQWULEXWLRQ�WR�VXVWDLQDELOLW\�GHULYHG�IURP�
WKH�DFWLYLW\�DQG�SURGXFWV�RI�)03V�DQG�,$V��WKH�6)'5�KDV�PDGH�FOHDU�WKDW�WKH�
QHJDWLYH�LPSDFWV�RQ�VXVWDLQDELOLW\�DOVR�PDWWHU�DQG�VKDOO�EH�GLVFORVHG��
$GGLWLRQDO�VXVWDLQDELOLW\�UHODWHG�GLVFORVXUH�REOLJDWLRQV�DULVH�IURP�WKH�(8�

7D[RQRP\� 5HJXODWLRQ����� � 7KLV� UHJXODWLRQ� SURYLGHV� D� FODVVLILFDWLRQ�
IUDPHZRUN� ZKHUHE\� WKH� HFRQRPLF� DFWLYLWLHV� RI� LQYHVWHH� FRPSDQLHV� DUH�
FDWHJRULVHG�DV�HQYLURQPHQWDOO\�VXVWDLQDEOH������,Q�WXUQ��ERWK�FRPSDQLHV�DQG�
)03V��DPRQJ�RWKHU�DFWRUV��DUH�REOLJHG�WR�GLVFORVH�LQIRUPDWLRQ�RUJDQL]HG�LQ�
DFFRUGDQFH�ZLWK�WKLV�FODVVLILFDWLRQ�IUDPHZRUN��WKHUHE\�VKRZLQJ�WKH�H[WHQW�WR�
ZKLFK� WKHLU� HFRQRPLF� DFWLYLW\� DQG� LQYHVWPHQWV� �LQFOXGLQJ� LQYHVWPHQW�
SURGXFWV�PDGH�DYDLODEOH�WR�FXVWRPHUV��DUH�WD[RQRP\�FRPSOLDQW�����

,9��6867$,1$%,/,7<�5(/$7('�5()2506�,1�(8�),1$1&,$/�6(59,&(6�/$:�

A. General Overview 
5HFHQW� OHJLVODWLYH� UHIRUPV� LQ� WKH� FRQWH[W� RI� (8� ILQDQFLDO� VHUYLFHV� ODZ��

KDYH�FUHDWHG�DGGLWLRQDO�REOLJDWLRQV�RQ�ILQDQFLDO�PDUNHW�SDUWLFLSDQWV��)03V��
WR� LQWHJUDWH� VXVWDLQDELOLW\� ULVN� LQ� GHFLVLRQ�PDNLQJ� DQG� WR� DFFRXQW� IRU� WKH�
VXVWDLQDELOLW\�SUHIHUHQFHV�RI� LQYHVWRUV��$PHQGPHQWV�KDYH�EHHQ�LQWURGXFHG�

�
 ���. See�6')5��supra�QRWH�����DW�DUW����
 ���. Id.�DW�DUWV���±����7KH�6)'5�KDV�LQWURGXFHG�WKH�UHTXLUHPHQW�RI�SULQFLSDO�DGYHUVH�
VXVWDLQDELOLW\�LPSDFW��3$,��WR�EH�GLVFORVHG�E\�)03V�DW�ERWK�HQWLW\�OHYHO��PDQGDWRU\�IRU�
ILUPV�ZLWK�PRUH�WKDQ�����HPSOR\HHV��DQG�SURGXFW�OHYHO��RQ�D�FRPSO\�DQG�H[SODLQ�EDVLV���
Id.�DW�DUW����������,W�WKXV�PDWWHUV�WKH�SRVLWLYH�FRQWULEXWLRQ�WKDW�DQ�LQYHVWPHQW�SURGXFW�FDQ�
PDNH�WR� WKH�HQYLURQPHQW�RU�VRFLHW\�DV�ZHOO�DV� WKH�IDFW� WKDW�VXFK�D�SURGXFW�PD\�FDXVH�
PDWHULDO��RU�OLNHO\�PDWHULDO��QHJDWLYH�HIIHFWV�RQ�VXVWDLQDELOLW\�IDFWRUV��
 ���. Id.�
� ����� 6HH� infra�6HFWLRQ� ,,���&�RI� WKLV�DUWLFOH�RIIHULQJ�D�EDVLF� LQWURGXFWLRQ� WR� WKH�(8�
7D[RQRP\�5HJXODWLRQ�DV�D�WRRO�WR�FODVVLI\�DFWLYLWLHV�DQG�LQYHVWPHQWV�DV�HQYLURQPHQWDOO\�
�RU�VRFLDOO\��VXVWDLQDEOH��
� ����� (8�7D[RQRP\�5HJXODWLRQ��supra�QRWH�����DW�DUWV������±����
 ���. Id.�DW�DUWV������±���
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WR� WKH�$,)0'����� WKH�8&,76�'LUHFWLYH�����0,),'� ,,����� DQG� ,''�����$V� D�
UHVXOW�� VXVWDLQDELOLW\�UHODWHG� REOLJDWLRQV� KDYH� QRZ� EHFRPH� SDUW� RI� WKH�
H[LVWLQJ� ERG\� RI� ODZ� UHJXODWLQJ� WKH� LQYHVWPHQW� DQG� ILQDQFLDO� VHUYLFHV�
LQGXVWU\�LQ�(XURSH��
$FFRUGLQJ�WR�WKH�DPHQGPHQWV�WR�WKH�$,)0'�DQG�WKH�8&,76�'LUHFWLYH��

PDQDJHUV� RI� DOWHUQDWLYH� LQYHVWPHQW� IXQGV� DQG� 8&,76� PDQDJHPHQW�
FRPSDQLHV�PXVW�FRQVLGHU�DQG�PDQDJH�VXVWDLQDELOLW\�ULVN��HYDOXDWH�SULQFLSDO�
DGYHUVH�LPSDFW�RI�LQYHVWPHQW�GHFLVLRQV�RQ�VXVWDLQDELOLW\�IDFWRUV�DQG�HYDOXDWH�
VXVWDLQDELOLW\�UHODWHG� FRQIOLFW� RI� LQWHUHVW� LQ� WKHLU� EXVLQHVV� RSHUDWLRQV�����
6HQLRU�PDQDJHPHQW�LV�UHVSRQVLEOH�IRU�HQVXULQJ�GXH�FRPSOLDQFH�ZLWK�WKHVH�
QHZ� UHTXLUHPHQWV����� &KDQJHV� WR� WKH� 0L),'� ,,� DQG� ,''� UHJLPHV� KDYH�
LQFOXGHG�WKH�REOLJDWLRQ�RI�LQYHVWPHQW�ILUPV�WR�LQWHJUDWH�VXVWDLQDELOLW\�ULVN�LQ�
WKH�ILUP¶V�RUJDQL]DWLRQ��ULVN�PDQDJHPHQW�DQG�GHFLVLRQ�PDNLQJ��0RUHRYHU��
WKH�FOLHQWV¶�VXVWDLQDELOLW\�SUHIHUHQFHV�VKDOO�EH�GXO\�DFFRXQWHG�IRU�����DV�VKDOO�
WKH� QHZ� UHTXLUHPHQWV� UHODWLQJ� WR� FRQIOLFW� RI� LQWHUHVW���� DQG� WR� SURGXFW�
JRYHUQDQFH�����

�
� ����� $,)0'��supra QRWH�����
� ����� 8&,76�'LUHFWLYH��supra�QRWH�����
� ����� 0L),'�,,��supra�QRWH�����DW�DUW���������see also�0L),'�,,�'5��supra�QRWH�����DW�
DUW����±����
� ����� ,''��supra�QRWH�����
� ����� &RPPLVVLRQ� 'HOHJDWHG� 5HJXODWLRQ� �&������� ����� ILQDO� �� ������������� DUW�� ��
>KHUHLQDIWHU�'UDIW�'$�$,)0V@��DPHQGLQJ�UHSODFLQJ�VHYHUDO�DUWLFOHV�RI�WKH�0L),'�,,�'5���
&RPPLVVLRQ�'HOHJDWHG�'LUHFWLYH��&������������ILQDO����������������DUW����>KHUHLQDIWHU�
'UDIW�''�8&,76@��DPHQGLQJ�UHSODFLQJ�VHYHUDO�DUWLFOHV�RI�'LUHFWLYH���������(8���
� ����� 'UDIW�'$�$,)0V��supra�QRWH������DW�DUW��������DGGLQJ�WKLV�LWHP�DV�DUW�������L��RI�
'HOHJDWHG�5HJXODWLRQ� �(8�������������'UDIW�''�8&,76��supra�QRWH������DW�DUW�������
�DGGLQJ�WKLV�LWHP�DV�DUW������J��RI�'LUHFWLYH���������(8���
� ����� 'UDIW�'$�0,),'�,,��supra�QRWH������&RPPLVVLRQ�'HOHJDWHG�5HJXODWLRQ��EU) 
Amending Delegated Regulation (EU) 2015/35 as Regards the Integration of 
Sustainability Risks in the Governance of Insurance and Reinsurance Undertakings,�DUW��
��� &20� ������� ����� ILQDO� �0D\� ���� ������ >KHUHLQDIWHU� 'UDIW� '$� ,QVXUDQFH@��
&RPPLVVLRQ�'HOHJDWHG�5HJXODWLRQ�Amending Delegated Regulations (EU) 2017/2358 
and (EU) 2017/2359 as Regards the Integration of Sustainability Factors, Risks and 
Preferences into the Product Oversight and Governance Requirements for Insurance 
Undertakings and Insurance Distributors and Into the Rules on Conduct of Business and 
Investment Advice for Insurance-Based Investment Products��DUW�����&20�������������
ILQDO��0D\�����������>KHUHLQDIWHU�'UDIW�'$�,''@��
 ���. E.g.��'UDIW�'$�0,),'�,,��supra�QRWH������DW�DUW��������UHSODFLQJ�DUW�����0L),'�,,�
'5���
 ���. Commission Delegated Directive (EU) Amending Delegated Directive (EU) 
2017/593 as Regards the Integration of Sustainability Factors Into the Product 
Governance Obligations��DUW�����&20�������������ILQDO��0D\��������������>KHUHLQDIWHU�
'UDIW�''�3URGXFW�*RYHUQDQFH@��
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,Q�RUGHU�WR�GHOYH�GHHSHU�LQWR�WKHVH�UHIRUPV��DQG�IRU�WKH�VDNH�RI�EUHYLW\��WKH�
UHVW�RI�WKLV�FKDSWHU�ZLOO�EH�GHGLFDWHG�WR�WKH�UHIRUPV�DPHQGLQJ�WKH�0L),'�,,�
UHJLPH�� ZKLFK� FRQVWLWXWHV� WKH� EDFNERQH� RI� VHFXULWLHV� UHJXODWLRQ� LQ� WKH�
(XURSHDQ�8QLRQ�����0RGLILFDWLRQV�WR�0,),'�,,�KDYH�EHHQ�FRPSOHWHG�ODUJHO\�
WKURXJK� DPHQGPHQWV� WR� WKH� &RPPLVVLRQ� 'HOHJDWHG� 5HJXODWLRQ� �(8��
����������0L),'�,,�'5��DQG�WR�WKH�&RPPLVVLRQ�'HOHJDWHG�'LUHFWLYH��(8��
����������0L),'�,,�''������0RVW�RI�WKHVH�UHIRUPV�KDYH�LQYROYHG�FKDQJHV�WR�
WKH� RSHUDWLQJ� FRQGLWLRQV� RI� LQYHVWPHQW� ILUPV�� LQ� WZR� DUHDV��7KH� ILUVW� DUHD�
ORRNV� DW� WKH� ILUPV¶� RUJDQL]DWLRQ� DQG� PDQDJHPHQW� V\VWHPV����� 7KH�
&RPPLVVLRQ�DFNQRZOHGJHG�WKDW�WKH�FXUUHQW�YHUVLRQ�RI�WKH�0L),'�,,�'5�KDV�
QRW� H[SOLFLWO\� UHIHUUHG� WR� VXVWDLQDELOLW\� ULVN�� DQG� WKDW� WKH� LQWHJUDWLRQ� RI�
VXVWDLQDELOLW\�ULVN�ZRXOG�GHPDQG�UHIRUP�DW�WKH�OHYHO�RI�SURFHVVHV��V\VWHPV�
DQG�LQWHUQDO�FRQWUROV�RI� LQYHVWPHQW�ILUPV��DQG�DW� WKH�OHYHO�RI� WKH�WHFKQLFDO�
FDSDFLW\�DQG�NQRZOHGJH�QHFHVVDU\� WR�DQDO\]H�VXVWDLQDELOLW\� ULVN����� ,Q� WKLV�
OLJKW��FKDQJHV�WR�WKH�0L),'�,,�'5�KDYH�EHHQ�SURSRVHG²FKDQJHV�XQGHUWDNHQ�
WKURXJK�WKH�GUDIW�'$�0L),'�,,²LQ�RUGHU�WR�PDNH�VXUH�WKDW�LQYHVWPHQW�ILUPV�
DFFRXQW� IRU� VXVWDLQDELOLW\� ULVN� DV� WKH\� VHW� XS�� H[HFXWH�� DQG� PRQLWRU� WKHLU�
RUJDQL]DWLRQ�UHTXLUHPHQWV��LQWHUQDO�FRQWUROV�DQG�UHSRUWLQJ������
7KH� VHFRQG� DUHD� RI� VXVWDLQDELOLW\�UHODWHG� UHIRUPV� RI� 0L),'� ,,� KDV�

FRQFHQWUDWHG�RQ�WKH�LQYHVWPHQW�ILUP�FOLHQW�UHODWLRQVKLS�DQG��HVSHFLDOO\�RQ�WKH�
QHHG� WR� SUHVHUYH� LQYHVWRU� SURWHFWLRQ����� ,W� LV� NQRZQ� WKDW� LQYHVWRUV��
SDUWLFXODUO\� UHWDLO� LQYHVWRUV�� DUH� H[SRVHG� WR� SUREOHPV� RI� LQIRUPDWLRQ��
LQFOXGLQJ�DV\PPHWULHV�RI�LQIRUPDWLRQ��WKDW�DIIHFW�LQYHVWRUV�QHJDWLYHO\�ZKHQ�
IRUPLQJ� SUHIHUHQFHV� DQG� PDNLQJ� LQYHVWPHQW� FKRLFHV����� 6XFK� SUREOHPV��
FRPSRXQGHG�E\�SURGXFW�FRPSOH[LW\�DQG�FRJQLWLYH�OLPLWDWLRQV��KDYH�UHQGHUHG�
LQYHVWRUV�PRUH�SURQH�WR�PDNLQJ�PLVWDNHV�����,QYHVWRUV�DUH�DOVR�H[SRVHG�WR�

�
� ����� )RU� IXUWKHU� UHDGLQJ� RQ� 0L),'� ,,�� VHH� 0$77+,$6� /(+0$11� $1'� &+5,6723+�
.803$1��Part 1: Securities Markets and Services� in�(8523($1�),1$1&,$/�6(59,&(6�
/$:�� $57,&/(�%<�$57,&/(� &200(17$5<� ��VW� HG�� ������� 1LDPK� 0RORQH\�� (8�
6(&85,7,(6� $1'� ),1$1&,$/�0$5.(76� 5(*8/$7,21� ��G� HG�� 2[IRUG� 8QLYHUVLW\� 3UHVV�
�������
 ���. See�H�J���'UDIW�'$�0,),'�,,��supra�QRWH������'UDIW�''�3URGXFW�*RYHUQDQFH��
supra�QRWH������
 ���. See�'UDIW�'$�0L),'�,,��supra�QRWH������UHFLWDO����
 ���. Id��
 ���. See�'UDIW�'$�0L),'�,,��supra�QRWH������DW�DUWV�������D��������������F���DPHQGLQJ�
DUW������SDUD�����UHSODFLQJ�DUW��������D��DQG�PRGLI\LQJ�DUW�������RI�0L),'�,,�'5���
 ���. See�(8�$FWLRQ�3ODQ��supra�QRWH����DW����see also�GLVFXVVLRQ�supra�6HFWLRQ�,,���%��
� ����� $UPRXU��supra�QRWH�����DW����±����
� ����� /HIHYUH�	�&KDSPDQ� supra�QRWH����DQG�DFFRPSDQ\LQJ�WH[W��
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SUREOHPV� RI� FRQIOLFW� RI� LQWHUHVW���� DQG� RI� DEXVLYH� FRQGXFW� IURP�SURYLGHUV�
LQFOXGLQJ� WKH� PLV�VHOOLQJ� RI� ILQDQFLDO� VHUYLFHV�� 0LV�VHOOLQJ� RFFXUV� ZKHUH�
ILQDQFLDO�LQWHUPHGLDULHV�VHOO�WR�WKHLU�FOLHQWV¶�SURGXFWV�WKDW�GR�QRW�DGHTXDWHO\�
ILW�WKH�FOLHQW¶V�QHHGV�RU�H[SHFWDWLRQV�����5HWDLO�LQYHVWRUV�DUH�PRUH�YXOQHUDEOH�
WR� DEXVH�GXH� WR� WKHLU� UHODWLYH� LJQRUDQFH� DQG�SRRU� OLWHUDF\� DV� WKHVH� IDFWRUV�
DJJUDYDWH�DV\PPHWULHV�����,W� LV�UHDVRQDEOH�WR�HVWLPDWH�WKDW�VXFK�GDQJHUV�WR�
LQYHVWRUV�� ZKLFK� KDYH� EHHQ� ORQJ� REVHUYHG� LQ� WKH� FRQWH[W� RI� WUDGLWLRQDO�
LQYHVWPHQW�SURGXFWV��DUH�DOVR�OLNHO\�WR�HPHUJH�IURP�DQG�WDLQW�WKH�SURYLVLRQ�
RI�VXVWDLQDEOH�LQYHVWPHQW�SURGXFWV��H�J���JUHHQZDVKLQJ�FRQGXFW������
.HHSLQJ�LQYHVWRU�SURWHFWLRQ�FRQFHUQV�LQ�PLQG��WKH�UHIRUP�RI�WKH�0L),'�,,�

UHJLPH� KDV� FRQVLVWHG� RI� VHYHUDO� DPHQGPHQWV� WR� WKH� UXOHV� VHWWLQJ� RXW� WKH�
FRQGXFW�VWDQGDUGV�DSSOLFDEOH�WR�LQYHVWPHQW�ILUPV��7KHVH�FRQGXFW�VWDQGDUGV�
KDYH�LQFOXGHG��DPRQJ�RWKHUV��WKH�REOLJDWLRQ�WR�SURYLGH�LQIRUPDWLRQ�WR�FOLHQWV�
�VHFWLRQ� ,9���$� EHORZ��� VXLWDELOLW\� UHTXLUHPHQWV� �VHFWLRQ� ,9���%� EHORZ���
FRQIOLFW� RI� LQWHUHVW� UHTXLUHPHQWV� �VHFWLRQ� ,9���&� EHORZ��� DQG� SURGXFW�
JRYHUQDQFH�UHTXLUHPHQWV��VHFWLRQ�,9���'�EHORZ������7KH�UHVW�RI�WKLV�VHFWLRQ�
ZLOO� ORRN� DW� WKHVH� DPHQGPHQWV� LQVRIDU� DV� WKH\� DUH� FUXFLDO� WR� LQYHVWRU�
SURWHFWLRQ�LQ�WKH�UHDOP�RI�VXVWDLQDELOLW\��

B. MiFID II Regime: The Integration of Sustainability Risk, Factors and 
Preferences 

1. Disclosing Information to Clients 
,Q�0L),'�,,��WKH�REOLJDWLRQ�WR�GLVFORVH�LQIRUPDWLRQ�WR�FOLHQWV��DV�ZHOO�DV�

WKH�RWKHU�REOLJDWLRQV�H[DPLQHG�LQ�WKLV�VHFWLRQ�,9����GHULYHV�IURP�WKH�PRUH�
JHQHUDO�GXW\�ERUQ�E\�LQYHVWPHQW�ILUPV�XQGHU�DUWLFOH�������0L),'�,,�WR�DFW�
³KRQHVWO\��IDLUO\�DQG�SURIHVVLRQDOO\�LQ�DFFRUGDQFH�ZLWK�WKH�EHVW�LQWHUHVWV�RI�
LWV� FOLHQWV�´���� :LWKLQ� WKLV� IUDPHZRUN�� LQYHVWPHQW� ILUPV� VKDOO� GLVFORVH�
LQIRUPDWLRQ�WR�WKHLU�FOLHQWV�DERXW�WKH�ILUP��H�J���DGGUHVV��FRQWDFW�LQIRUPDWLRQ��
HWF���� WKH� VHUYLFHV� RIIHUHG� �H�J��� EURNHUDJH�� LQYHVWPHQW� DGYLFH�� SRUWIROLR�
PDQDJHPHQW��HWF��� WKH�FOLHQW�FDWHJRU\��H�J��� UHWDLO��SURIHVVLRQDO� LQYHVWRU�RU�
HOLJLEOH� FRXQWHUSDUW\��� WKH� FKDUDFWHULVWLFV� RI� WKH� ILQDQFLDO� LQVWUXPHQWV�
RIIHUHG��WKH�FRVWV�DQG�FKDUJHV�RI�SURGXFWV�DQG�VHUYLFHV��WKH�FXVWRG\�RI�DVVHWV��

�
 ���. Supra�QRWH����DQG�DFFRPSDQ\LQJ�WH[W��
� ����� 5HXULQN��supra�QRWH�����DW�����±����
 ���. Id��
 ���. See�GLVFXVVLRQ�supra�6HFWLRQ�,,���%��
 ���. See�GLVFXVVLRQ�infra�6HFWLRQ�,9����
� ����� 0L),'�,,��supra�QRWH�����DUW���������'DQQ\�%XVFK��MiFID II: Stricter Conduct of 
Business Rules for Investment Firms 12 CAP. MARKETS L.J. ���������(2017���
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DQG� WKH� ILUP¶V� VWDWXV� LQ� UHODWLRQ� WR� WKH� LQGHSHQGHQFH� RI� WKH� VHUYLFHV� LW�
SURYLGHV�����
,PSRUWDQWO\�� WKH� LQIRUPDWLRQ� WKDW� WKH� LQYHVWPHQW� ILUP� IXUQLVKHV� WR� WKHLU�

DFWXDO�RU�SRWHQWLDO�FOLHQWV�VKDOO�EH�³IDLU��FOHDU�DQG�QRW�PLVOHDGLQJ�´����7KLV�
PHDQV�WKDW�WKH�LQIRUPDWLRQ�PXVW�EH�DFFXUDWH�DQG�JLYH�³D�IDLU�DQG�SURPLQHQW�
LQGLFDWLRQ�RI�DQ\�UHOHYDQW�ULVNV�ZKHQ�UHIHUHQFLQJ�DQ\�SRWHQWLDO�EHQHILWV�RI�DQ�
LQYHVWPHQW� VHUYLFH� RU� ILQDQFLDO� LQVWUXPHQW�´���� 0RUHRYHU�� WKH� LQYHVWPHQW�
ILUP�PXVW�XVH�³D�IRQW�VL]H�LQ�WKH�LQGLFDWLRQ�RI�UHOHYDQW�ULVNV�WKDW�LV�DW�OHDVW�
HTXDO�WR�WKH�SUHGRPLQDQW�IRQW�VL]H�XVHG�WKURXJKRXW�WKH�LQIRUPDWLRQ�SURYLGHG��
DV�ZHOO�DV�D�OD\RXW�HQVXULQJ�VXFK�LQGLFDWLRQ�LV�SURPLQHQW�´����7KH�ILUP�VKDOO�
DOVR�PDNH�VXUH�WKDW�³WKH�LQIRUPDWLRQ�GRHV�QRW�GLVJXLVH��GLPLQLVK�RU�REVFXUH�
LPSRUWDQW�LWHPV��VWDWHPHQWV�RU�ZDUQLQJV�´����
6XVWDLQDELOLW\�UHODWHG�UHIRUPV�LQ�WKLV�FRQWH[W�KDYH�EHHQ�OLPLWHG�WR�DUWLFOH�

������0L),'� ,,� '5� UHODWLQJ� WR� LQIRUPDWLRQ� RQ� ILQDQFLDO� LQVWUXPHQWV� DQG�
DGYLFH��7KLV�SURYLVLRQ�VHHNV�WKDW�LQYHVWPHQW�ILUPV�SURYLGH�WR�WKHLU�FOLHQWV¶�
LQIRUPDWLRQ�DERXW�WKH�VHOHFWLRQ�RI�ILQDQFLDO�LQVWUXPHQWV�DV�ZHOO�DV�DERXW�WKH�
FRQWHQW� RI� WKH� DGYLVRU¶V� UHFRPPHQGDWLRQ����� $V� DPHQGHG�� VXVWDLQDELOLW\�
FRQVLGHUDWLRQV�KDYH�EHHQ�DGGHG�WR�DUWLFOH�������F��0L),'�,,�'5�DV�IROORZV��

���,QYHVWPHQW�ILUPV�VKDOO�SURYLGH�D�GHVFULSWLRQ�RI���D��WKH�W\SHV�RI�ILQDQFLDO�
LQVWUXPHQWV� FRQVLGHUHG�� �E�� WKH� UDQJH� RI� ILQDQFLDO� LQVWUXPHQWV� DQG�
SURYLGHUV��DQDO\]HG�SHU�HDFK�W\SH�RI�LQVWUXPHQW�DFFRUGLQJ�WR�WKH�VFRSH�RI�
WKH� VHUYLFH�� �F�� ZKHUH� UHOHYDQW�� WKH� VXVWDLQDELOLW\� IDFWRUV� WDNHQ� LQWR�
FRQVLGHUDWLRQ�LQ�WKH�VHOHFWLRQ�SURFHVV�RI�ILQDQFLDO�LQVWUXPHQWV���G��ZKHQ�
SURYLGLQJ� LQGHSHQGHQW� DGYLFH�� KRZ� WKH� VHUYLFH� SURYLGHG� VDWLVILHV� WKH�
FRQGLWLRQV�IRU�WKH�SURYLVLRQ�RI�LQYHVWPHQW�DGYLFH�RQ�DQ�LQGHSHQGHQW�EDVLV��
DQG�WKH�IDFWRUV�WDNHQ�LQWR�FRQVLGHUDWLRQ�LQ�WKH�VHOHFWLRQ�SURFHVV�XVHG�E\�
WKH�LQYHVWPHQW�ILUP�WR�UHFRPPHQG�ILQDQFLDO�LQVWUXPHQWV��LQFOXGLQJ�ULVNV��
FRVWV�DQG�FRPSOH[LW\�RI�WKH�ILQDQFLDO�LQVWUXPHQWV�����

7KH�&RPPLVVLRQ�KDV�UHFRJQLVHG�WKDW�WKH�LQGXVWU\�KDV�WKXV�IDU�GHYHORSHG�
³>I@LQDQFLDO� LQVWUXPHQWV� ZLWK� YDULRXV� GHJUHHV� RI� VXVWDLQDELOLW\�UHODWHG�
DPELWLRQ´�����)RU�WKLV�UHDVRQ��LQYHVWPHQW�PDQDJHUV�DQG�DGYLVRUV�DUH�H[SHFWHG�
WR� H[SODLQ� WR� WKH� FOLHQW� WKH� VXVWDLQDELOLW\� SURSHUWLHV� HPEHGGHG� LQ� VXFK�

�
� ����� 0L),'�,,��supra�QRWH�����DUW������
 ���. Id��DUW���������
� ����� 0,),'�,,�'5��supra�QRWH�����DUW��������E���
 ���. Id��DUW��������F���
 ���. Id��DUW��������H���
 ���. Id.�DUW���������
� ����� 'UDIW�'$�0L),'�,,��supra�QRWH������DUW��������UHSODFLQJ�DUW��������0L),'�,,�'5���
 ���. Id.�UHFLWDO����
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ILQDQFLDO� LQVWUXPHQW� DQG� WKH� H[WHQW� WR� ZKLFK� VXFK� SURSHUWLHV� PDWFK� WKH�
FOLHQW¶V� VXVWDLQDELOLW\� SUHIHUHQFHV�� )URP� WKH� SHUVSHFWLYH� RI� LQIRUPDWLRQ�
GLVFORVXUH�� WKH�SROLF\�REMHFWLYH� LV� WR�PDNH�VXUH� WKDW� WKH�FOLHQW�RU�SRWHQWLDO�
FOLHQW�³XQGHUVWDQG�WKRVH�GLIIHUHQW�GHJUHHV�RI�VXVWDLQDELOLW\�DQG�WDNH�LQIRUPHG�
LQYHVWPHQW�GHFLVLRQV�LQ�WHUPV�RI�VXVWDLQDELOLW\´�����
(DUO\� LQ� WKH� UHIRUP� SURFHVV�� LW� EHFDPH� FOHDU� WKDW� WKH� &RPPLVVLRQ� KDG�

LQWHQGHG�D�EURDGHU�VFRSH�RI�FKDQJHV��,W�KDG�SURSRVHG�DPHQGPHQWV�WR�$UWLFOH�
��� 0L),'� ,,� '5� �LQIRUPDWLRQ� DERXW� WKH� LQYHVWPHQW� ILUP� DQG� VHUYLFHV�
RIIHUHG���$UWLFOH����0L),'�,,�'5��LQIRUPDWLRQ�DERXW�ILQDQFLDO�LQVWUXPHQWV��
DQG� $UWLFOH� ��� RI� 0L),'� ,,� '5� �LQIRUPDWLRQ� DERXW� LQYHVWPHQW� DGYLVRU\�
VHUYLFHV������ %XW� VLQFH� WKH� HQDFWPHQW� RI� WKH� 6)'5� KDG� DGGUHVVHG� WKHVH�
LQIRUPDWLRQ�SRLQWV��WKH�&RPPLVVLRQ�OLPLWHG�WKH�FKDQJHV�DQG�ZHQW�DKHDG�RQO\�
ZLWK� FKDQJHV� WR� $UWLFOH� ������ 0L),'� ,,� '5�� ���� 2Q� WRS� RI� WKH� DOUHDG\�
PHDQLQJIXO�VXVWDLQDELOLW\�UHODWHG�GLVFORVXUH�UHTXLUHPHQWV�LQWURGXFHG�E\�WKH�
6)'5�DQG�WKH�(8�7D[RQRP\�5HJXODWLRQ��WKLV�PRGLILFDWLRQ�WR�WKH�0L),'�,,�
'5�KDV�DGGHG�D�IXUWKHU�OD\HU�RI�VXVWDLQDELOLW\�LQIRUPDWLRQ�WKDW�ZLOO�RSHUDWH�
ZLWKLQ�WKH�FOLHQW�ILUP�UHODWLRQVKLS��

2. Suitability Requirements 
,W� LV� NQRZQ� WKDW� LQIRUPDWLRQ� GLVFORVXUH� LV� RIWHQ� DQ� LQVXIILFLHQW� WRRO� WR�

PLWLJDWH�LQYHVWRUV¶�PLVWDNHV�DQG�H[SRVXUH�WR�DEXVH�����7KDW�LQYHVWRUV�UHDG��LI�
DW�DOO��WKH�LQIRUPDWLRQ�IXUQLVKHG�WR�WKHP�KDV�QRW�EHHQ�DSSDUHQW������0RUHRYHU��
�
 ���. Id��2Q� WKH�GHILQLWLRQ�RI� VXVWDLQDELOLW\�SUHIHUHQFHV�DQG� WKH� W\SH�RI� LQVWUXPHQWV�
FDSDEOH�RI�VDWLVI\LQJ�VXFK�SUHIHUHQFHV��VHH�6HFWLRQ�,,���&�RI�WKLV�$UWLFOH��
� ����� 'UDIW�'$�0L),'�,,��HDUO\������YHUVLRQ���DUW������±������
� ����� 'UDIW�'$�0L),'� ,,� �HDUO\� ����� YHUVLRQ��� ([SODQDWRU\�0HPRUDQGXP�� �� �³$V�
$UWLFOH���RI�WKH�OHJLVODWLYH�SURSRVDO�IRU�D�'LVFORVXUH�5HJXODWLRQ�OD\V�GRZQ�WKDW�ILQDQFLDO�
PDUNHW�SDUWLFLSDQWV��LQFOXGLQJ�,''�DQG�0L),'�ILUPV�SURYLGLQJ�LQYHVWPHQW�DGYLFH�DQG�
SRUWIROLR�PDQDJHPHQW��PXVW�LQFOXGH�SUH�FRQWUDFWXDO�GLVFORVXUH�LQIRUPDWLRQ�RQ�KRZ�WKH\�
LQFRUSRUDWH�VXVWDLQDELOLW\�ULVNV�� WKH�SUH�FRQWUDFWXDO�GLVFORVXUH�UHTXLUHPHQWV�LQ�$UWLFOHV�
��� DQG� ��� KDYH� EHHQ� UHPRYHG� IURP� WKLV� GHOHJDWHG� UHJXODWLRQ�� 7KLV� VKDOO� HQVXUH� D�
KDUPRQLVHG� DSSOLFDWLRQ� RI� SUH�FRQWUDFWXDO� GLVFORVXUH� UXOHV� DPRQJVW� ILQDQFLDO� PDUNHW�
SDUWLFLSDQWV��+RZHYHU��DW�D�ODWHU�VWDJH��WKH�&RPPLVVLRQ�FRXOG�UHYLVH�WKH�5HJXODWLRQ��(8��
���������DFFRUGLQJO\�´���
� ����� $50285��supra�QRWH�����DW����±����
 ���. See, e.g.��7KRPDV�6��8OHQ��A Behavioral View of Investor Protection�����/2<��8��
&+,��/�-�����������������������³,W�LV�H[SHQVLYH�WR�FRPSO\�ZLWK�PDQGDWHG�GLVFORVXUH�SODQV��
&RQVXPHUV��ZKR�DUH�SUHVXPHG�WR�EHQHILW� IURP�WKH� LQIRUPDWLRQ�GLVFORVXUHV��RIWHQ�ILQG�
WKHPVHOYHV� RYHUZKHOPHG� E\� WKH� DPRXQW� RI� LQIRUPDWLRQ� ZLWK� ZKLFK� WKH\� PXVW� GHDO��
&RQVXPHUV�KDYH�D�OLPLWHG�DELOLW\�WR�UHWDLQ�WKH�LQIRUPDWLRQ�LQ�ZRUNLQJ�PHPRU\��W\SLFDOO\�
UHWDLQLQJ� QR�PRUH� WKDQ� D� WKLUG� RI� LQIRUPDWLRQ� GLVFORVHG� WR� WKHP��� DQG� WKH�PDQGDWRU\�
LQIRUPDWLRQ�FDQ�KDYH�XQGHVLUDEOH�XQLQWHQGHG�FRQVHTXHQFHV��IRU�LQVWDQFH��FURZGLQJ�RXW�
XVHIXO� LQIRUPDWLRQ�� KDUPLQJ� FRPSHWLWLRQ�� DQG� IRVWHULQJ� LQHTXLW\��´� �FLWLQJ�2PUL�%HQ�
6KDKDU�	�&DUO�(��6FKQHLGHU��The Failure of Mandated Disclosure������8��3$��/��5(9��
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EHKDYLRUDO� ELDVHV�PD\�GLVWRUW� WKH�SURFHVV�E\�ZKLFK� LQYHVWRUV�SURFHVV� DQG�
LQWHJUDWH�LQIRUPDWLRQ�DQG�PDNH�GHFLVLRQV�����7KHVH�SUREOHPV��FRPSRXQGHG�
E\�WKH�ULVN�RI�PLV�VHOOLQJ�FRQGXFW�RQ�WKH�SDUW�RI�VHUYLFH�SURYLGHUV�����KDYH�
PRWLYDWHG�PRUH�LQWHUYHQWLRQLVW�DSSURDFKHV�WR�LQYHVWRU�SURWHFWLRQ�EDVHG�RQ�
WKH�QRWLRQ�WKDW�LQYHVWRUV�ZLOO�EH�EHWWHU�RII�LI�WKH�FRQGXFW�RI�VHUYLFH�SURYLGHUV�
LV�UHVWULFWHG�����7KH�0L),'�,,�VXLWDELOLW\�UHTXLUHPHQWV�KDYH�SUHFLVHO\�VHUYHG�
WKLV� SXUSRVH�� DV� KDYH� SURGXFW� JRYHUQDQFH� UHTXLUHPHQWV����� 7KH� VWDWXWRU\�
EDVLV�JRYHUQLQJ�WKH�VXLWDELOLW\�REOLJDWLRQ�LV�SURYLGHG�E\�$UWLFOH�������0L),'�
,,��VXSSOHPHQWHG�E\�$UWLFOHV����DQG����RI�0L),'�,,�'5�DQG�(60$¶V�UHOHYDQW�
JXLGHOLQHV�����7KH�REOLJDWLRQ�DSSOLHV�WR�DGYLVRUV�DQG�SRUWIROLR�PDQDJHUV��DQG�
LW� UHTXLUHV� WKDW� WKH\� JDLQ� D� UHDVRQDEOH� XQGHUVWDQGLQJ� RI� WKH� SURILOH� DQG�
FKDUDFWHULVWLFV� RI� WKH� FOLHQW� EHIRUH� SURYLGLQJ� VHUYLFHV� WR� WKDW� FOLHQW�� ,Q�
SURFXULQJ�� WKH� SURYLGHU� PXVW� SHUIRUP� DQ� DVVHVVPHQW� WKDW� FRQVLVWV� RI� WKH�
IROORZLQJ�WKUHH�FRUH�VWHSV�����
7KH�ILUVW�VWHS�FRQVLVWV�RI�FROOHFWLQJ�GDWD�DERXW�WKH�FOLHQW�����'DWD�FROOHFWLRQ�

LV�RIWHQ�GRQH�WKURXJK�D�TXHVWLRQQDLUH�WKDW�WKH�FOLHQWV�ILOO�RXW�DV�ZHOO�DV�RWKHU�
GDWD�VHDUFK�WRROV� LQWHUQDOO\�XWLOL]HG�E\�WKH�VHUYLFH�SURYLGHU�����7KH�VHFRQG�
VWHS�LQYROYHV�WKH�SURGXFW�GXH�GLOLJHQFH�FRQGXFWHG�E\�WKH�VHUYLFH�SURYLGHU�LQ�
�
�������������
 ���. See generally�$50285��supra�QRWH�����DW������5,&+$5'�+��7+$/(5�	�&$66�5��
68167(,1�� 18'*(�� ,03529,1*�'(&,6,216�$%287�+($/7+��:($/7+��$1'�+$33,1(66�
�1HZ�+HDYHQ��<DOH�8QLYHUVLW\�3UHVV��������H[DPLQLQJ�KRZ�IDLOXUHV�LQ�KXPDQ�UHDVRQLQJ��
VR� FDOOHG� ³EHKDYLRUDO� PDUNHW� IDLOXUHV´� FRQWULEXWH� WR� VXERSWLPDO� GHFLVLRQ�PDNLQJ� LQ�
VHYHUDO� FRQWH[WV� LQFOXGLQJ� ILQDQFLDO� GHFLVLRQV��&ROLQ� &DPHUHU� HW� DO��� Regulation for 
Conservatives: Behavioral Economics and the Case for “Asymmetric Paternalism”������
8��2)�3$��/��5(9���������������+��.(17�%$.(5�(7�$/���),1$1&,$/�%(+$9,25��3/$<(56��
6(59,&(6��352'8&76��$1'�0$5.(76���VW�HG���������
� ����� 5HXULQN��supra�QRWH�����
 ���. See $50285��supra�QRWH�����DW����±�������±����
� ����� 3URGXFW� JRYHUQDQFH� UXOHV� DUH� H[DPLQHG� infra� 6HFWLRQ� ,9���'� RI� WKLV� $UWLFOH��
6XLWDELOLW\� UHTXLUHPHQWV� DUH� DOVR� SUHVFULEHG� E\� WKH� ,''� LQ� WKH� FRQWH[W� RI� LQVXUDQFH�
LQGXVWU\��See 'UDIW�'$�,''��supra�QRWH����� ,Q� WKLV�$UWLFOH��KRZHYHU��RQO\�0L),'�,,�
VXLWDELOLW\�UHTXLUHPHQWV�DUH�DQDO\]HG��
 ���. See�0L),'�,,��supra�QRWH�����DW�DUW���������0L),'�,,�'5��supra�QRWH�����DW�DUW��
��±����*XLGHOLQHV�RQ�6XLWDELOLW\��supra�QRWH�����
� ����� 0L),'�,,��supra�QRWH�����DW�DUWV���������������0L),'�,,�'5��supra�QRWH�����DW�DUW��
�������See generally�)pOL[�(��0H]]DQRWWH��Accountability in EU Sustainable Finance: 
Linking the Client’s Sustainability Preferences and the MiFID II Suitability Obligation��
���&$3��0$5.(76�/�-���������������)pOL[�(��0H]]DQRWWH��The EU Policy on Sustainable 
Finance: A Discussion on the Design of ESG-Fit Suitability Requirements�� ��� 5(9��
%$1.,1*�	�),1��/��������������
� ����� 0L),'�,,��supra�QRWH�����DW�DUW���������0L),'�,,�'5��supra�QRWH�����DW�DUW���������
� ����� 0L),'�,,�'5��supra�QRWH�����DW�DUWV����±����*XLGHOLQHV�RQ�6XLWDELOLW\��supra�QRWH�
����QR���WR�QR����
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RUGHU�WR�PDNH�VXUH�WKDW�WKH�VHOHFWHG�SURGXFWV�PDWFK�WKH�FOLHQW¶V�SURILOH��0RUH�
SDUWLFXODUO\�� WKH� SURGXFWV� UHFRPPHQGHG� E\� DGYLVRU� RU� LQYHVWHG� LQ� E\� WKH�
SRUWIROLR� PDQDJHU� RQ� EHKDOI� RI� WKHLU� FOLHQWV� PXVW� PHHW� WKH� FOLHQW¶V� �D��
LQYHVWPHQW�REMHFWLYHV���E��ILQDQFLDO�VLWXDWLRQ��DQG��F��LQYHVWPHQW�NQRZOHGJH�
DQG�H[SHULHQFH����� ,Q� WKH� WKLUG� VWHS�� D� VXLWDELOLW\� UHSRUW� LV�SUHSDUHG�E\� WKH�
DGYLVRU�RU�WKH�SRUWIROLR�PDQDJHU�LQ�RUGHU�WR�LQIRUP�DQG�H[SODLQ�WR�WKH�UHWDLO�
FOLHQW�KRZ�WKH�UHFRPPHQGDWLRQ�RU�SRUWIROLR�VXLWV�WKH�FOLHQW�����3ODFHG�DW�WKH�
FHQWHU� RI� WKH� FOLHQW�SURYLGHU� UHODWLRQVKLS�� WKLV� DVVHVVPHQW� RI� VXLWDELOLW\�
FUHDWHV�DQ�RSWLPDO�VSDFH�IRU�LQWHUDFWLRQ�ZKHUH�VXVWDLQDELOLW\�SUHIHUHQFHV�FDQ�
EH�LGHQWLILHG�DQG�VHUYLFHG��
6LQFH�WKH�VXLWDELOLW\�DVVHVVPHQW�FUHDWHV�D�YDOXDEOH�VHWWLQJ�IRU�WKH�FOLHQW�

SURYLGHU�LQWHUDFWLRQ��WKH�&RPPLVVLRQ�KDV�YLHZHG�VXFK�DQ�DVVHVVPHQW�DV�DQ�
DGHTXDWH�YHKLFOH�WR�LGHQWLI\�D�FOLHQW¶V�VXVWDLQDELOLW\�SUHIHUHQFHV�DQG�LQWHJUDWH�
WKHP�LQ�WKH�LQYHVWPHQW�FKDLQ�����,GHDOO\��LQYHVWRUV�VKRXOG�EH�DEOH�WR�H[SOLFLWO\�
VWDWH� WKHLU� VXVWDLQDELOLW\� SUHIHUHQFHV� WR� WKH� DVVHW�PDQDJHU� RU� DGYLVRU�� %XW�
HYLGHQFH� IURP� LQGXVWU\� SUDFWLFHV� KDV� SRLQWHG� WR� D� GLIIHUHQW� UHDOLW\�� WKHVH�
SURYLGHUV� KDYH� RIWHQ� IDLOHG� WR� DVN� FOLHQWV� DERXW� WKHLU� VXVWDLQDELOLW\�
SUHIHUHQFHV�����:KHWKHU�FDXVHG�E\�SUREOHPV�RI�GDWD�DYDLODELOLW\�����SURGXFW�
FRPSOH[LW\�DQG�SRRU�ILQDQFLDO�LQFHQWLYHV�����FOLHQWV¶�LQHUWLD�����RU�LQDGHTXDWH�
WUDLQLQJ�����LW�UHPDLQV�WR�EH�VHHQ�WKH�H[WHQW�WR�ZKLFK�WKLV�UHIRUP�ZLOO�VWHHU�WKH�
FOLHQW�SURYLGHU�LQWHUDFWLRQ�LQ�WKH�ULJKW�GLUHFWLRQ��2QH�RI�WKH�REMHFWLYHV�RI�WKH�

�
� ����� 0L),'�,,�'5��supra�QRWH�����DW�DUWV����±���
� ����� 0L),'�,,��supra�QRWH�����DW�DUW���������
� ����� (8�$FWLRQ� 3ODQ�� supra� QRWH� ��� �� ���� �SURSRVLQJ� WKH� UHIRUP� RI� WKH� VXLWDELOLW\�
UHTXLUHPHQWV�E\�WKH�(XURSHDQ�&RPPLVVLRQ�LQ�WKH������$FWLRQ�3ODQ���
� ����� (8�$FWLRQ�3ODQ�� supra� QRWH���� ������� �����(8523($1�&200,66,21��Feedback 
Statement: Public Consultation on Institutional Investors and Asset Managers’ Duties 
Regarding Sustainability�� DW� �±��� ��������
KWWSV���HF�HXURSD�HX�LQIR�VLWHV�GHIDXOW�ILOHV������LQYHVWRUV�GXWLHV�VXVWDLQDELOLW\�
IHHGEDFN�VWDWHPHQWBHQ�SGI�>KHUHLQDIWHU�&RPPLVVLRQ�)HHGEDFN�6WDWHPHQW@���',,��supra�
QRWH�����DW����ILQGLQJ�WKH�SUHVHQFH�RI�D�ODUJH�GLVFRQQHFW�EHWZHHQ�WKH�TXHVWLRQV�SRVHG�E\�
WKH�DGYLVHUV�DQG�WKH�DFWXDO��QRQ�ILQDQFLDO�LQYHVWPHQW�REMHFWLYHV�RI�UHWDLO�FOLHQWV���
� ����� &RPPLVVLRQ� )HHGEDFN� 6WDWHPHQW�� supra� QRWH� ����� $� UHDVRQ� WKDW� PD\� KDYH�
SUHFOXGHG�DGYLVHUV�DQG�SRUWIROLR�PDQDJHUV�IURP�GLVFXVVLQJ�(6*�LVVXHV�ZLWK�WKHLU�FOLHQWV�
LV�WKH�ODFN�RI�³FRQYLQFLQJ�DQG�HDVLO\�DYDLODEOH�GDWD�FOHDUO\�VKRZLQJ�WKH�LPSRUWDQFH�RI�
(6*�IDFWRUV´��Id.�
 ���. Id.�DW���±����
� ����� (8�$FWLRQ�3ODQ��supra�QRWH�����������������
� ����� 8OI� 6FKUDGHU�� Ignorant Advice—Customer Advisory Service for Ethical 
Investment Funds�����%86��675$7(*<�	�(19¶7���������±�����������UHDVRQLQJ�WKDW�(6*�
SURGXFWV�PD\�SURYH�XQIDPLOLDU�WR�WKH�DGYLVHUV�ZKR�VXSSO\�WKHLU�FOLHQWV�ZLWK�LQIRUPDWLRQ�
WKDW�LV�³XVXDOO\�LQFRPSOHWH��RIWHQ�YDJXH�DQG�SURYLGHG�PRVWO\�DIWHU�ORQJ�FRQVXOWDWLRQ�RI�
WKHLU�GDWDEDVHV´���
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UHIRUP� LV� WR� JHW� SURYLGHUV� WR� LQTXLUH� DERXW� WKH� FOLHQW¶V� VXVWDLQDELOLW\�
SUHIHUHQFHV� DW� WKH� YHU\� WLPH� RI� SURYLGLQJ� DGYLFH� VHUYLFHV� RU� SRUWIROLR�
PDQDJHPHQW�VHUYLFHV�WR�WKH�FOLHQW�����,Q�DGGLWLRQ��WKH�VXLWDELOLW\�HYDOXDWLRQ�LV�
H[SHFWHG�WR�DFFRXQW�IRU�WKH�FOLHQW¶V�VXVWDLQDELOLW\�SUHIHUHQFHV�LQ�D�ZD\�WKDW�
VDIHJXDUGV�WKH�FOLHQW¶V�EHVW�LQWHUHVW��7KLV�LQFOXGHV�SURWHFWLRQ�DJDLQVW�DEXVLYH�
SUDFWLFHV�LQFOXGLQJ�JUHHQZDVKLQJ�����
7KLV�UDWLRQDOH�KDV�JXLGHG�WKH�UHIRUP�RI�WKH�0L),'�,,�VXLWDELOLW\�DVVHVVPHQW�

ZLWKLQ�WKH�IUDPH�RI�(8�VXVWDLQDEOH�ILQDQFH�SROLF\�����$GYLVRUV�DQG�SRUWIROLR�
PDQDJHUV�� ZKHQ� FRQGXFWLQJ� WKH� VXLWDELOLW\� DVVHVVPHQW�� VKDOO� PHHW� ³WKH�
LQYHVWPHQW� REMHFWLYHV� RI� WKH� FOLHQW� LQ� TXHVWLRQ�� LQFOXGLQJ� WKH� FOLHQW¶V� ULVN�
WROHUDQFH� DQG� DQ\� VXVWDLQDELOLW\� SUHIHUHQFHV´����� 0RUHRYHU�� ³>W@KH�
LQIRUPDWLRQ�DERXW�WKH�LQYHVWPHQW�REMHFWLYHV�RI�WKH�FOLHQW�RU�SRWHQWLDO�FOLHQW�
VKDOO�LQFOXGH��ZKHUH�UHOHYDQW��LQIRUPDWLRQ�DERXW�WKH�OHQJWK�RI�WLPH�IRU�ZKLFK�
WKH�FOLHQW�ZLVKHV�WR�KROG�WKH�LQYHVWPHQW��KLV�RU�KHU�SUHIHUHQFHV�UHJDUGLQJ�ULVN�
WDNLQJ��KLV�RU�KHU�ULVN�WROHUDQFH��WKH�SXUSRVH�RI�WKH�LQYHVWPHQW�DQG�LQ�DGGLWLRQ�
KLV�RU�KHU�VXVWDLQDELOLW\�SUHIHUHQFHV�´����$PRQJ�RWKHU�LVVXHV��WKH�UHIRUP�DOVR�
VWUHVVHG�WKDW�WKH�WUHDWPHQW�RI�VXVWDLQDELOLW\�SUHIHUHQFHV�VKDOO�EH�VWDWHG�DQG�
H[SODLQHG�WR�WKH�UHWDLO�FOLHQW�LQ�WKH�VXLWDELOLW\�UHSRUW�����
,PSRUWDQWO\�� WKH� &RPPLVVLRQ� KDV� DOVR� SURYLGHG� D� IRUPDO� GHILQLWLRQ� RI�

VXVWDLQDELOLW\� SUHIHUHQFHV� LQ� DUWLFOH� ����� RI� WKH� 'UDIW� '$� 0L),'� ,,�� $V�
H[DPLQHG�HDUOLHU�LQ�6HFWLRQ�,,���&�RI�WKLV�$UWLFOH��VXVWDLQDELOLW\�SUHIHUHQFHV�
KDYH� EHHQ� GHILQHG� DV� D� FOLHQW¶V� RU� SRWHQWLDO� FOLHQW¶V� FKRLFH� RI� ILQDQFLDO�
LQVWUXPHQWV� FRQWDLQLQJ� VXVWDLQDELOLW\� SURSHUWLHV�� DQG� VXFK� ILQDQFLDO�
LQVWUXPHQWV�KDYH�EHHQ�FODVVLILHG�XQGHU�WKH�6)'5��WKH�ILQDQFLDO�LQVWUXPHQW�
PHHWV�WKH�FULWHULD�VHW�RXW�LQ�DUWLFOH�������6)'5��RU�TXDOLILHV�DV�VXVWDLQDEOH�
XQGHU�WKH�(8�7D[RQRP\�5HJXODWLRQ��RU�FRQVLGHUV�SULQFLSDO�DGYHUVH�LPSDFW�
RQ�VXVWDLQDELOLW\�IDFWRUV�����2QO\�VXFK�LQVWUXPHQWV�FDQ�EH�XWLOL]HG�WR�VDWLVI\�
WKH�VWDWHG�VXVWDLQDELOLW\�SUHIHUHQFHV�RI�WKH�FOLHQW��,QVWUXPHQWV�IDOOLQJ�RXWVLGH�

�
� ����� 'UDIW�'$�0L),'�,,��supra�QRWH������UHFLWDO����³,QYHVWPHQW� ILUPV� WKDW�SURYLGH�
LQYHVWPHQW� DGYLFH� DQG� SRUWIROLR� PDQDJHPHQW� VKRXOG� EH� DEOH� WR� UHFRPPHQG� VXLWDEOH�
ILQDQFLDO�LQVWUXPHQWV�WR�WKHLU�FOLHQWV�DQG�SRWHQWLDO�FOLHQWV�DQG�VKRXOG�WKHUHIRUH�EH�DEOH�WR�
DVN�TXHVWLRQV�WR�LGHQWLI\�D�FOLHQW¶V�LQGLYLGXDO�VXVWDLQDELOLW\�SUHIHUHQFHV�´���
� ����� 6HFWLRQ�,,���%�infra�HODERUDWHV�RQ�WKH�FRQGXFW�RI�JUHHQZDVKLQJ��
� ����� (8�$FWLRQ�3ODQ��supra�QRWH�����������DFWLRQ����
� ����� 'UDIW�'$�0L),'�,,��supra�QRWH������DUW�������D���UHSODFLQJ�DUW��������D��RI�0L),'�
,,�'5���
 ���. Id.�DUW�������E���UHSODFLQJ�DUW��������RI�0L),'�,,�'5���
 ���. Id.�DUW�������H���UHSODFLQJ�DUW���������ILUVW�SDUDJUDSK�RI�0L),'�,,�'5���
 ���. Id.�DUW��������DPHQGLQJ�DUW�������0L),'�,,�'5���UHFLWDO����6HFWLRQ�,,���&�supra�KDV�
SUHVHQWHG�DQ�RYHUYLHZ�RI�WKH�GHILQLWLRQ�RI�VXVWDLQDELOLW\�SUHIHUHQFHV�DV�ODLG�GRZQ�LQ�WKH�
6)'5��
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VXFK� FDWHJRUL]DWLRQ� DUH� GHHPHG� WR� EH� XQFDSDEOH� RI�PHHWLQJ� VXVWDLQDELOLW\�
SUHIHUHQFHV� DQG� WKHUHIRUH� FDQQRW� EH� UHFRPPHQGHG� E\� WKH� DGYLVRU� RU� WKH�
SRUWIROLR� PDQDJHU� WR� WKRVH� FOLHQWV� ZKR� VWDWHG� KDYLQJ� VXVWDLQDELOLW\�
SUHIHUHQFHV�����
6LQFH�WKH�VXVWDLQDELOLW\�SUHIHUHQFHV�RI�FOLHQWV�FDQ�EH��DQG�ZLOO�OLNHO\�EH��

ZLGHO\�GLVWULEXWHG��LW� LV�XQOLNHO\�WKDW�SURYLGHUV�PD\�DOZD\V�ILQG�D�VXLWDEOH�
SURGXFW� IRU� WKRVH� FOLHQWV����� ,Q� VXFK� D� FDVH�� LQYHVWPHQW� ILUPV� ³VKDOO� QRW�
UHFRPPHQG�RU�GHFLGH�WR�WUDGH�ZKHUH�QRQH�RI�WKH�VHUYLFHV�RU�LQVWUXPHQWV�DUH�
VXLWDEOH�IRU�WKH�FOLHQW�´����7KLV�REOLJDWLRQ�WR�UHIUDLQ�IURP�UHFRPPHQGLQJ��DQG�
IURP� WUDGLQJ� LQ�� LQVWUXPHQWV� WKDW� DUH� LQDGHTXDWH� WR� VDWLVI\� WKH� FOLHQW¶V�
VXVWDLQDELOLW\�SUHIHUHQFHV�KDV�WKH�SXUSRVH��DV�H[SODLQHG�E\�WKH�&RPPLVVLRQ��
RI�ILJKWLQJ�JUHHQZDVKLQJ�����8QGHU�WKLV�REOLJDWLRQ��WKH�³LQYHVWPHQW�ILUP�VKDOO�
H[SODLQ�WR�WKH�FOLHQW�RU�SRWHQWLDO�FOLHQW�WKH�UHDVRQV�IRU�QRW�>UHFRPPHQGLQJ�RU�
GHFLGLQJ� WR� WUDGH@� DQG� NHHS� UHFRUG� IRU� WKRVH� UHDVRQV�´���� $� PDUJLQ� IRU�
IOH[LELOLW\�KDV�EHHQ�LQWURGXFHG�E\�DOORZLQJ�IRU� WKH�UHIRUPXODWLRQ�RI�VWDWHG�
SUHIHUHQFHV�LQ�WKH�FOLHQW�SURYLGHU�VSDFH��SURYLGHG�WKDW�WKH�FOLHQW¶V�FRQVHQW�LV�
GXO\�DFFRXQWHG�IRU�����,Q�WKH�VLWXDWLRQ�ZKHUH�³QR�ILQDQFLDO�LQVWUXPHQW�PHHWV�
WKH�VXVWDLQDELOLW\�SUHIHUHQFHV�RI�WKH�FOLHQW�RU�SRWHQWLDO�FOLHQW��DQG�WKH�FOLHQW�
GHFLGHV� WR� DGDSW�KLV�RU�KHU� VXVWDLQDELOLW\�SUHIHUHQFHV�� WKH� LQYHVWPHQW� ILUP�
VKDOO�NHHS�UHFRUGV�RI�WKH�GHFLVLRQ�RI�WKH�FOLHQW��LQFOXGLQJ�WKH�UHDVRQV�IRU�WKDW�
GHFLVLRQ�´����

3. Conflict of Interest Requirements 
$OWKRXJK�WKH�UHJXODWLRQ�RI�FRQIOLFW�RI�LQWHUHVW�XQGHU�0L),'�,,�LV�DOUHDG\�

DEXQGDQW�� D� VWDWHPHQW� RQ� VXVWDLQDELOLW\� SUHIHUHQFHV� KDV� EHHQ� H[SOLFLWO\�

�
 ���. Id.�DUW�������G���DPHQGLQJ�DUW���������0L),'�,,�'5���UHFLWDO����
 ���. See, e.g.�� -RDNLP� 6DQGEHUJ�� Socially Responsible Investment and Fiduciary 
Duty: Putting the Freshfields Report into Perspective������-��%86��(7+,&6����±����������
�DQDO\]LQJ�WKH�YDULRXV�SXUSRVHV�RI�VRFLDO�LQYHVWPHQW���81(3�),1$1&(�,1,7,$7,9(��$�
/(*$/� )5$0(:25.� )25� 7+(� ,17(*5$7,21� 2)� (19,5210(17$/�� 62&,$/� $1'�
*29(51$1&(� ,668(6� ,172� ,167,787,21$/� ,19(670(17� �2FW�� �������
KWWS���ZZZ�XQHSIL�RUJ�ILOHDGPLQ�GRFXPHQWV�IUHVKILHOGVBOHJDOBUHVSB���������SGI�
>KHUHLQDIWHU�)UHVKILHOG�5HSRUW@��
� ����� 'UDIW�'$�0L),'�,,��supra�QRWH������DUW�������G���UHSODFLQJ�DUW���������0L),'�,,�
'5���
 ���. Id.�UHFLWDO����³,Q�RUGHU�WR�SUHYHQW�PLV�VHOOLQJ�DQG�JUHHQZDVKLQJ��LQYHVWPHQW�ILUPV�
VKRXOG�QRW� UHFRPPHQG�RU�GHFLGH� WR� WUDGH� ILQDQFLDO� LQVWUXPHQWV� DV�PHHWLQJ� LQGLYLGXDO�
VXVWDLQDELOLW\� SUHIHUHQFHV� ZKHUH� WKRVH� ILQDQFLDO� LQVWUXPHQWV� GR� QRW� PHHW� WKRVH�
SUHIHUHQFHV�´���
 ���. Id.�DUW�������G���UHSODFLQJ�DUW���������0L),'�,,�'5���
 ���. Id.�
 ���. Id.�
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DGGHG��8QGHU�0L),'�,,�� WKH� LQYHVWPHQW� ILUPV�DUH� UHTXLUHG� WR�SXW� LQ�SODFH�
LQWHUQDO�PHDVXUHV�WR�SUHYHQW�RU�PDQDJH�FRQIOLFWV�RI�LQWHUHVW�����EHWZHHQ�WKH�
LQYHVWPHQW�ILUP�DQG�LWV�FOLHQWV�DQG�����EHWZHHQ�RQH�FOLHQW�DQG�DQRWKHU�����$V�
D�JHQHUDO�UXOH��WKH�H[LVWHQFH�RI�D�FRQIOLFW�RI�LQWHUHVW�GRHV�QRW�LQ�LWVHOI�DWWUDFW�
D�GXW\�WR�GLVFORVH�WKH�FRQIOLFW�WR�WKH�FOLHQW��7KH�UHTXLUHPHQW�IRU�GLVFORVXUH�LV�
WULJJHUHG�ZKHQHYHU�WKH�ILUP�LV�XQDEOH�WR�VXIILFLHQWO\�SUHYHQW�RU�PDQDJH�WKH�
FRQIOLFW� RI� LQWHUHVW� DQG� WKLV� VLWXDWLRQ� SRVHV� D� ULVN� RI� KDUP� WR� WKH� FOLHQW¶V�
LQWHUHVWV�����$�FRQIOLFW�RI�LQWHUHVW�WKDW�FDUULHV�D�ULVN�RI�KDUP�WR�WKH�FOLHQW�KDV�
EHHQ�EURDGO\� LGHQWLILHG� LQ� WKH�GLUHFWLYH��VXFK�DV� WKH�VLWXDWLRQ�ZKHUHE\� WKH�
LQYHVWPHQW�ILUP�LV�OLNHO\�WR�PDNH�D�ILQDQFLDO�JDLQ��RU�DYRLG�D�ILQDQFLDO�ORVV��
DW�WKH�H[SHQVH�RI�WKH�FOLHQW�RU�ZKHUH�WKH�ILUP�UHFHLYHV�LQGXFHPHQWV��LQ�WKH�
IRUP�RI�PRQHWDU\�RU�QRQ�PRQHWDU\�EHQHILWV�RU�VHUYLFHV��IURP�D�WKLUG�SDUW\�����
7R�WKH�H[WHQW�WKDW�WKH�ULVN�RI�FDXVLQJ�GHWULPHQW�WR�WKH�LQWHUHVWV�RI�WKH�FOLHQW�
FDQQRW� EH� GXO\� SUHYHQWHG� E\� WKH� ILUP�� GLVFORVXUH� GXWLHV� DUH� DWWUDFWHG� WR�
SURWHFW� WKH� FOLHQW¶V� LQIRUPHG� FKRLFH����� :RUNLQJ� WKLV� ZD\�� WKH� GXW\� WR�
GLVFORVH�D�FRQIOLFW�RI�LQWHUHVW�KDV�EHHQ�FRQFHLYHG�DV�D�ODVW�UHVRUW�PHDVXUH�����
:KHQ�UHTXLUHG��WKH�GLVFORVXUH�PXVW�SURYLGH�D�GHWDLOHG�GHVFULSWLRQ�RI�WKH�

FRQIOLFW� RI� LQWHUHVW� �QDWXUH� DQG� VRXUFHV�� WKDW� DULVHV� LQ� WKH� SURYLVLRQ� RI�
LQYHVWPHQW�DQG�RU�DQFLOODU\�VHUYLFHV�DV�ZHOO�DV�D�GHVFULSWLRQ�RI�WKH�ULVNV�WR�
WKH�FOLHQW�WKDW�HPHUJH�IURP�WKLV�FRQIOLFW�VR�WKDW�WKH�FOLHQW�LV�DEOH�WR�PDNH�DQ�
LQIRUPHG�LQYHVWPHQW�GHFLVLRQ�����7KH�GLVFORVXUH�PXVW�DOVR�LQGLFDWH�WKH�VWHSV�
XQGHUWDNHQ� E\� WKH� LQYHVWPHQW� ILUP� WR� PLWLJDWH� WKHVH� ULVNV����� )URP� WKH�
SHUVSHFWLYH� RI� LWV� LQWHUQDO� RSHUDWLRQV�� WKH� ILUP� LV� UHTXLUHG� WR� HVWDEOLVK��
LPSOHPHQW� DQG�PDLQWDLQ� DQ� HIIHFWLYH� FRQIOLFW� RI� LQWHUHVW� SROLF\����� 6XFK� D�
SROLF\�VKDOO�EH�µVHW�RXW�LQ�ZULWLQJ�DQG�DSSURSULDWH�WR�WKH�VL]H�DQG�RUJDQLVDWLRQ�
RI�WKH�ILUP�DQG�WKH�QDWXUH��VFDOH�DQG�FRPSOH[LW\�RI�LWV�EXVLQHVV¶����,W�VKDOO�EH�
GLVFORVHG�WR�FOLHQWV�FRQWDLQLQJ�SROLF\�GHVFULSWLRQV�LQ�VXPPDU\�IRUP�����DQG�

�
� ����� 0L),'�,,��supra�QRWH�����DUWV����������������
 ���. Id.�DUW����������������0L),'�,,�'5��supra�QRWH������DUWV����±����
� ����� 0L),'�,,�'5��supra�QRWH�����DUW�����D��DQG�DUW�����H���)RU�DGGLWLRQDO� UXOHV�RQ�
LQGXFHPHQWV�VHH��0L),'�,,��supra�QRWH�����DUW���������0L),'�,,�''��supra�QRWH�����FK�
,9��DUWV��������
� ����� 0L),'�,,��supra�QRWH�����DUW��������DQG�DUW������0L),'�,,�'5��supra�QRWH�����DUW��
��� DQG� DUW�� ������� ,QIRUPDWLRQ� GLVFORVXUH� DVVLVWV� UHWDLO� LQYHVWRUV� LQ� PDNLQJ� LQIRUPHG�
FKRLFHV��See�0L),'�,,��supra�QRWH�����DUW���������
� ����� 0L),'�,,�'5��supra�QRWH�����DUW��������
 ���. Id.�
 ���. Id.�
� ����� 0L),'�,,��supra�QRWH�����DUWV�������������0L),'�,,�'5��supra�QRWH�����DUW������
 ���. Id.��0L),'�,,�'5� supra�QRWH�����DUW���������
� ����� 0L),'�,,�'5� supra�QRWH�����DUW��������K���FRPSOHPHQWLQJ�DUW��������RI�0L),'�
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WKH� FOLHQWV� PD\� DFFHVV� IXUWKHU� GHWDLOV� XSRQ� UHTXHVW����� 0RUHRYHU�� WKH�
LQYHVWPHQW�ILUP�PXVW�DVVHVV�DQG�SHULRGLFDOO\�UHYLHZ��DW�OHDVW�DQQXDOO\��WKHLU�
FRQIOLFW�RI�LQWHUHVW�SROLF\�DQG�WDNH�DOO�DSSURSULDWH�PHDVXUHV�WR�DGGUHVV�DQ\�
GHILFLHQFLHV�� ,Q� WKLV� VHQVH�� ³>R@YHU�UHOLDQFH� RQ� GLVFORVXUH� RI� FRQIOLFW� RI�
LQWHUHVW�VKDOO�EH�FRQVLGHUHG�D�GHILFLHQF\�LQ�DQ�LQYHVWPHQW�ILUP¶V�FRQIOLFWV�RI�
LQWHUHVW�SROLF\�´����
,Q� WKH� FRQWH[W� RI� VXVWDLQDELOLW\�UHODWHG� UHIRUPV�� WKH� &RPPLVVLRQ¶V�

REMHFWLYH�KDV�EHHQ�WR�PDLQWDLQ�D�KLJK�VWDQGDUG�RI�LQYHVWRU�SURWHFWLRQ��7R�WKLV�
HIIHFW��µLQYHVWPHQW�ILUPV�VKRXOG��ZKHQ�LGHQWLI\LQJ�WKH�W\SHV�RI�FRQIOLFWV�RI�
LQWHUHVW�� WKH� H[LVWHQFH� RI� ZKLFK� PD\� GDPDJH� WKH� LQWHUHVWV� RI� D� FOLHQW� RU�
SRWHQWLDO�FOLHQW��LQFOXGH�WKRVH�W\SHV�RI�FRQIOLFWV�RI�LQWHUHVW�WKDW�VWHP�IURP�WKH�
LQWHJUDWLRQ�RI�D�FOLHQW¶V�VXVWDLQDELOLW\�SUHIHUHQFHV�¶����7KH�WH[W�RI�WKH�UHIRUP�
VWDWHV�WKDW�³>I@RU�WKH�SXUSRVHV�RI�LGHQWLI\LQJ�WKH�W\SHV�RI�FRQIOLFW�RI�LQWHUHVW�
WKDW�DULVH�LQ�WKH�FRXUVH�RI�SURYLGLQJ�LQYHVWPHQW�DQG�DQFLOODU\�VHUYLFHV�RU�D�
FRPELQDWLRQ� WKHUHRI� DQG� ZKRVH� H[LVWHQFH� PD\� GDPDJH� WKH� LQWHUHVWV� RI� D�
FOLHQW�� LQFOXGLQJ� KLV� RU� KHU� VXVWDLQDELOLW\� SUHIHUHQFHV��������� �´����� 'UDZLQJ�
IURP�WKH�WH[W�TXRWHG�DERYH��FRQIOLFW�RI�LQWHUHVW�LQ�D�VXVWDLQDELOLW\�FRQWH[W�KDV�
EHHQ� WKRXJKW�RI� LQ� WHUPV�RI� WKLV� FRQIOLFW�KDYLQJ� WKH�SRWHQWLDO� WR�KDUP� WKH�
VXVWDLQDELOLW\�SUHIHUHQFHV�RI�WKH�FOLHQW��7KH�FOLHQW¶V�LQWHUHVW�PXVW�EH�VHUYHG�
ILUVW�� DQG� WKLV� LQWHUHVW�� HPERGLHG� LQ� WKH� FOLHQW¶V� VXVWDLQDELOLW\�SUHIHUHQFHV��
VKDOO�EH�SURWHFWHG�LQ�WKH�FRXUVH�RI�VHUYLFH�SURYLVLRQ��
7KLV�REOLJDWLRQ�LV�EHVW�FRQVWUXHG�E\�UHIHUHQFH�WR�WKH�ODVW�UHVRUW�SULQFLSOH�

VSHOOHG�RXW�HDUOLHU�LQ�WKLV�VHFWLRQ��7KH�LQYHVWPHQW�ILUP�LV�UHTXLUHG�WR�SUHYHQW�
RU� PDQDJH� FRQIOLFW� RI� LQWHUHVW� DIIOLFWLQJ� WKH� VHUYLFH� RI� VXVWDLQDELOLW\�
SUHIHUHQFHV����� ,I� XQDEOH� WR� GR� VR�� DQG� WKH� ULVN� RI� GDPDJH� WR� WKH� FOLHQW¶V�
VXVWDLQDELOLW\�SUHIHUHQFHV�LV�SUHVHQW��WKLV�FRQIOLFW�RI�LQWHUHVW�ZLOO�QHHG�WR�EH�
GHDOW�ZLWK�WKURXJK�GLVFORVXUH�WR�WKH�FOLHQW��

4. Product Governance Requirements 
&KDQJHV� UHODWHG� WR� VXVWDLQDELOLW\� KDYH� DOVR� EHHQ�PDGH� LQ� WKH�0L),'� ,,�

UXOHV�VHWWLQJ�RXW�SURGXFW�JRYHUQDQFH�UHTXLUHPHQWV��7KHVH�UHTXLUHPHQWV�KDYH�
EHHQ�FUHDWHG�LQ�YLHZ�RI�LQYHVWRU�SURWHFWLRQ�JRDOV�����7KH\�DUH�ODLG�GRZQ�LQ�

�
,,���
 ���. Id.� DUW�� ������L�� �SURYLGLQJ� WKDW� DUW� ����� RI� WKH� VDPH� UHJXODWLRQ� LV� VDWLVILHG�
�FRPSOHPHQWLQJ�DUW��������RI�0L),'�,,���
 ���. Id.�DUW���������
� ����� 'UDIW�'$�0L),'�,,��supra�QRWH������UHFLWDO����
 ���. Id��DUW��������UHSODFLQJ�DUW�����0L),'�,,�'5���
� ����� 0L),'�,,�'5��supra�QRWH�����DW����
� ����� /(+0$11�	�.803$1��supra QRWH������ DW���� �VWDWLQJ� WKDW� WKH� UHTXLUHPHQW� IRU�
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$UWLFOHV� ������ DQG� ������ 0L),'� ,,� VXSSOHPHQWHG� E\� WKH� &RPPLVVLRQ�
'HOHJDWHG� 'LUHFWLYH� �(8�� ��������� �0L),'� ,,� ''����� DQG� JXLGHOLQHV�
SURGXFHG� E\� (60$����� $FFRUGLQJ� WR� SURGXFW� JRYHUQDQFH� UXOHV�� ³>D@Q�
LQYHVWPHQW�ILUP�ZKLFK�PDQXIDFWXUHV�ILQDQFLDO�LQVWUXPHQWV�IRU�VDOH�WR�FOLHQWV�
VKDOO� PDLQWDLQ�� RSHUDWH� DQG� UHYLHZ� D� SURFHVV� IRU� WKH� DSSURYDO� RI� HDFK�
ILQDQFLDO� LQVWUXPHQW� DQG� VLJQLILFDQW� DGDSWDWLRQV� RI� H[LVWLQJ� ILQDQFLDO�
LQVWUXPHQWV� EHIRUH� LW� LV� PDUNHWHG� RU� GLVWULEXWHG� WR� FOLHQWV�´���� 7KH�
PDQXIDFWXULQJ� RI� ILQDQFLDO� LQVWUXPHQWV� HQFRPSDVVHV� ³WKH� FUHDWLRQ��
GHYHORSPHQW�� LVVXDQFH� DQG�RU� GHVLJQ� RI� ILQDQFLDO� LQVWUXPHQWV�´���� 7KH�
SURFHVV� RI� SURGXFW� DSSURYDO� LQYROYHV� WKH� DQDO\VLV� RI� SRWHQWLDO� FRQIOLFW� RI�
LQWHUHVW�HDFK�WLPH�D�ILQDQFLDO�LQVWUXPHQW�LV�PDQXIDFWXUHG��,Q�WKLV�FRQWH[W��WKH�
LQYHVWPHQW� ILUP� ³VKDOO� DVVHVV� ZKHWKHU� WKH� ILQDQFLDO� LQVWUXPHQW� FUHDWHV� D�
VLWXDWLRQ�ZKHUH�HQG�FOLHQWV�PD\�EH�DGYHUVHO\�DIIHFWHG´�����7KH�ILUP�VKRXOG�
DOVR�FRQVLGHU�ZKHWKHU�WKH�ILQDQFLDO�LQVWUXPHQW�³PD\�UHSUHVHQW�D�WKUHDW�WR�WKH�
RUGHUO\�IXQFWLRQLQJ�RU�WR�WKH�VWDELOLW\�RI�ILQDQFLDO�PDUNHWV�´����,PSRUWDQWO\��
WKH� SURFHVV� RI� SURGXFW� DSSURYDO� LQYROYHV� WKH� LGHQWLILFDWLRQ� RI� WKH� WDUJHW�
PDUNHW�RI�HQG�FOLHQWV�WR�PDNH�VXUH�WKDW�³DOO�UHOHYDQW�ULVNV�WR�VXFK�LGHQWLILHG�
WDUJHW� PDUNHW� DUH� DVVHVVHG� DQG� WKDW� WKH� LQWHQGHG� GLVWULEXWLRQ� VWUDWHJ\� LV�
FRQVLVWHQW�ZLWK�WKH�LGHQWLILHG�WDUJHW�PDUNHW�´����
7KH�WDUJHW�PDUNHW�PXVW�EH�LGHQWLILHG�³DW�D�VXIILFLHQWO\�JUDQXODU�OHYHO�������

IRU� HDFK� ILQDQFLDO� LQVWUXPHQW� DQG� VSHFLI\� WKH� W\SH�V�� RI� FOLHQW� IRU� ZKRVH�
QHHGV�� FKDUDFWHULVWLFV� DQG� REMHFWLYHV� WKH� ILQDQFLDO� LQVWUXPHQW� LV�
FRPSDWLEOH�´����0RUHRYHU��WKH�LQYHVWPHQW�ILUP�VKDOO�DOVR�LGHQWLI\�D�VR�FDOOHG�
QHJDWLYH� WDUJHW�PDUNHW�� QDPHO\� ³DQ\�JURXS�V�� RI� FOLHQWV� IRU�ZKRVH�QHHGV��
FKDUDFWHULVWLFV�DQG�REMHFWLYHV�WKH�ILQDQFLDO�LQVWUXPHQW�LV�QRW�FRPSDWLEOH�´����
%DVHG�RQ�LWV�RZQ�DQDO\VLV��WKH�LQYHVWPHQW�ILUP�VKDOO�GHWHUPLQH�³ZKHWKHU�D�
ILQDQFLDO� LQVWUXPHQW� PHHWV� WKH� LGHQWLILHG� QHHGV�� FKDUDFWHULVWLFV� DQG�
�
SURGXFW� DSSURYDO� ³LV� D� TXDOLILFDWLRQ� RI� WKH� JHQHUDO� UHTXLUHPHQWV� WR�PDNH� WKH� FOLHQW¶V�
LQWHUHVW� SDUDPRXQW� ZKHQ� SXUVXLQJ� LQYHVWPHQW� VHUYLFHV´� DQG� ³WKH� SURGXFW� DSSURYDO�
SURFHVV� JRHV� HYHQ� EH\RQG� DQ\� FOLHQW� SURWHFWLRQ� LQ� WKDW� LW� PXVW� FRQVLGHU� WKH� RUGHUO\�
IXQFWLRQLQJ�RI�PDUNHWV�DV�VXFK´���
� ����� 0L),'�,,�''��supra QRWH����DUWV���±����
 ���. See (60$�3URGXFW�*RYHUQDQFH�*XLGHOLQHV��supra QRWH�����
� ����� 0L),'�,,��supra�QRWH�����DUW���������
� ����� 0L),'�,,�''��supra QRWH����DUW��������(60$�3URGXFW�*RYHUQDQFH�*XLGHOLQHV��
supra QRWH����������
� ����� 0L),'�,,�''��supra�QRWH�����DUW���������
 ���. Id.�DUW��������
� ����� 0L),'�,,��supra�QRWH�����DUW���������
� ����� 0L),'�,,�''��supra�QRWH�����DUW��������
 ���. Id.�
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REMHFWLYHV�RI�WKH�WDUJHW�PDUNHW�´����$PRQJ�RWKHU�IDFWRUV��VXFK�HYDOXDWLRQ�ZLOO�
LQFOXGH�ZKHWKHU�WKH�ULVN�UHZDUG�SURILOH�RI�WKH�LQVWUXPHQW�LV�FRQVLVWHQW�ZLWK�
WKH�LGHQWLILHG�WDUJHW�PDUNHW�DQG�ZKHWKHU�³WKH�ILQDQFLDO�LQVWUXPHQW�GHVLJQ�LV�
GULYHQ�E\�IHDWXUHV�WKDW�EHQHILW� WKH�FOLHQW�DQG�QRW�E\�D�EXVLQHVV�PRGHO� WKDW�
UHOLHV� RQ� SRRU� FOLHQW� RXWFRPHV� WR� EH� SURILWDEOH�´� ���� 7R� WKLV� HIIHFW�� WKH�
PDQXIDFWXUHU� ³VKDOO� GHWHUPLQH� WKH� QHHGV� DQG� FKDUDFWHULVWLFV� RI� FOLHQWV� IRU�
ZKRP�WKH�SURGXFW�LV�FRPSDWLEOH�EDVHG�RQ�WKHLU�WKHRUHWLFDO�NQRZOHGJH�RI�DQG�
SDVW� H[SHULHQFH� ZLWK� WKH� ILQDQFLDO� LQVWUXPHQW� RU� VLPLODU� ILQDQFLDO�
LQVWUXPHQWV�� WKH� ILQDQFLDO� PDUNHWV� DQG� WKH� QHHGV�� FKDUDFWHULVWLFV� DQG�
REMHFWLYHV� RI� SRWHQWLDO� HQG� FOLHQWV�´���� 0RUHRYHU�� LW� VKDOO� XQGHUWDNH� ³D�
VFHQDULR�DQDO\VLV�RI�WKHLU�ILQDQFLDO�LQVWUXPHQWV�ZKLFK�VKDOO�DVVHVV�WKH�ULVNV�
RI� SRRU� RXWFRPHV� IRU� HQG� FOLHQWV� SRVHG� E\� WKH� SURGXFW�� DQG� LQ� ZKLFK�
FLUFXPVWDQFHV�WKHVH�RXWFRPHV�PD\�RFFXU�´����
'LVWULEXWRUV�RI�ILQDQFLDO�LQVWUXPHQWV�DUH�DOVR�VXEMHFW�WR�WKH�REOLJDWLRQ�RI�

LGHQWLI\LQJ�WKH�ILQDQFLDO�LQVWUXPHQW¶V�WDUJHW�PDUNHW��$�GLVWULEXWRU�GHQRWHV�DQ�
LQYHVWPHQW�ILUP�WKDW�RIIHUV��VHOOV��RU�UHFRPPHQGV�LQYHVWPHQW�SURGXFWV�DQG�
VHUYLFHV�WR�D�FOLHQW�����,Q�RUGHU�WR�PHHW�WKLV�REOLJDWLRQ��GLVWULEXWRUV�³VKDOO�XVH�
WKH�LQIRUPDWLRQ�REWDLQHG�IURP�PDQXIDFWXUHUV�DQG�LQIRUPDWLRQ�RQ�WKHLU�RZQ�
FOLHQWV� WR� LGHQWLI\� WKH� WDUJHW� PDUNHW� DQG� GLVWULEXWLRQ� VWUDWHJ\�� :KHQ� DQ�
LQYHVWPHQW�ILUP�DFWV�ERWK�DV�D�PDQXIDFWXUHU�DQG�D�GLVWULEXWRU��RQO\�RQH�WDUJHW�
PDUNHW�DVVHVVPHQW�VKDOO�EH�UHTXLUHG�´����6LQFH�WKH�LQIRUPDWLRQ�GUDZQ�IURP�
WKH� SURGXFW� DSSURYDO� SURFHVV� RI� D� ILQDQFLDO� LQVWUXPHQW� LV� LPSRUWDQW� WR�
GLVWULEXWRUV�� WKH� PDQXIDFWXUHU� VKDOO� SURYLGH� WKHP� ZLWK� WKLV� LQIRUPDWLRQ�
LQFOXGLQJ� ³WKH� DSSURSULDWH� FKDQQHOV� IRU� GLVWULEXWLRQ� RI� WKH� ILQDQFLDO�
LQVWUXPHQW�� WKH� SURGXFW� DSSURYDO� SURFHVV� DQG� WKH� WDUJHW� PDUNHW�
DVVHVVPHQW�´���� 7KH� TXDOLW\� RI� VXFK� LQIRUPDWLRQ�PXVW� VKRZ� ³DQ� DGHTXDWH�
VWDQGDUG� WR� HQDEOH� GLVWULEXWRUV� WR� XQGHUVWDQG� DQG� UHFRPPHQG� RU� VHOO� WKH�
ILQDQFLDO�LQVWUXPHQW�SURSHUO\�´����,Q�WXUQ��WKH�GLVWULEXWRUV�VKDOO�SXW�LQ�SODFH�
DGHTXDWH�DUUDQJHPHQWV�WR�REWDLQ�DQG�SURFHVV�WKH�LQIRUPDWLRQ�DERXW�ILQDQFLDO�
LQVWUXPHQWV� DQG� WDUJHW� PDUNHWV� UHFHLYHG� IURP� WKH� PDQXIDFWXUHUV����� 7KH�

�
 ���. Id.�DUW���������
 ���. Id.�
 ���. Id.�DUW��������
 ���. Id.�DUW���������
 ���. Id.�UHFLWDO�����DUW���������(60$�3URGXFW�*RYHUQDQFH�*XLGHOLQHV��supra QRWH�����
�����
� ����� 0L),'�,,�''��supra�QRWH�����DUW���������
 ���. Id.�DUW���������0L),'�,,��supra�QRWH�����DUW���������
� ����� 0L),'�,,�''��supra�QRWH�����
� ����� 0L),'�,,�''��supra�QRWH�����DUW���������
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GLVWULEXWRUV� ³VKDOO�GHWHUPLQH� WKH� WDUJHW�PDUNHW� IRU� WKH� UHVSHFWLYH� ILQDQFLDO�
LQVWUXPHQW�� HYHQ� LI� WKH� WDUJHW� PDUNHW� ZDV� QRW� GHILQHG� E\� WKH�
PDQXIDFWXUHU�´����
,Q�WKH�YLHZV�RI�WKH�&RPPLVVLRQ��WKH�IRUPDO�LQWHJUDWLRQ�RI�VXVWDLQDELOLW\�

PDWWHUV�LQWR�WKH�SURFHVVHV�JRYHUQLQJ�WKH�PDQXIDFWXULQJ�DQG�GLVWULEXWLRQ�RI�
ILQDQFLDO�LQVWUXPHQWV�LV�D�QHFHVVDU\�UHVSRQVH�WR�WKH�HYHU�LQFUHDVLQJ�GHPDQG�
IRU� VXVWDLQDEOH� SURGXFWV����� 7KH� &RPPLVVLRQ� VWDWHG� WKDW� WKH� DGHTXDWH�
LPSOHPHQWDWLRQ�RI� WKH�(8�$FWLRQ�3ODQ�ZLOO� IXUWKHU�HQFRXUDJH�LQYHVWRUV� WR�
GHPDQG�VXVWDLQDEOH�LQYHVWPHQWV�DQG��WKHUHIRUH��LW�LV�³QHFHVVDU\�WR�FODULI\�WKDW�
VXVWDLQDELOLW\� IDFWRUV�� DQG� VXVWDLQDELOLW\� UHODWHG� REMHFWLYHV� VKRXOG� EH�
FRQVLGHUHG� ZLWKLQ� WKH� SURGXFW� JRYHUQDQFH� UHTXLUHPHQWV� VHW� RXW� LQ�
&RPPLVVLRQ�'HOHJDWHG�'LUHFWLYH��(8�����������´����$V�D�UHVXOW��LQYHVWPHQW�
ILUPV� DUH� QRZ� UHTXLUHG� WR� FRQVLGHU� VXVWDLQDELOLW\� IDFWRUV� LQ� WKH� SURGXFW�
DSSURYDO� SURFHVV� LQFOXGLQJ� WKH� WDUJHW� PDUNHW� DVVHVVPHQW����� +HUH�� WKH�
DPHQGHG� WH[W� RI� WKH� ODZ� GLUHFWV� LQYHVWPHQW� ILUPV� WR� FRQVLGHU� WKH�
VXVWDLQDELOLW\�REMHFWLYHV�RI�FOLHQWV� LQ�WKH�SURFHVV�RI�GHWHUPLQLQJ�WKH�WDUJHW�
PDUNHW�IRU�WKH�ILQDQFLDO�LQVWUXPHQW���

³0HPEHU�6WDWHV�VKDOO�UHTXLUH�LQYHVWPHQW�ILUPV�WR�LGHQWLI\�DW�D�VXIILFLHQWO\�
JUDQXODU�OHYHO�WKH�SRWHQWLDO�WDUJHW�PDUNHW�IRU�HDFK�ILQDQFLDO�LQVWUXPHQW�DQG�
VSHFLI\� WKH� W\SH�V�� RI� FOLHQW� ZLWK� ZKRVH� QHHGV�� FKDUDFWHULVWLFV� DQG�
REMHFWLYHV�� LQFOXGLQJ� DQ\� VXVWDLQDELOLW\� UHODWHG� REMHFWLYHV�� WKH� ILQDQFLDO�
LQVWUXPHQW�LV�FRPSDWLEOH�´����

7R� EH� VXIILFLHQWO\� JUDQXODU�� WKH� ILUP� PDQXIDFWXULQJ� DQG� GLVWULEXWLQJ�
ILQDQFLDO� LQVWUXPHQWV�ZLOO�QHHG� WR�³VSHFLI\� WR�ZKLFK�JURXS�RI�FOLHQWV�ZLWK�
VXVWDLQDELOLW\� UHODWHG�REMHFWLYHV� WKH�ILQDQFLDO� LQVWUXPHQW� LV� VXSSRVHG� WR�EH�
GLVWULEXWHG�´����,Q�WKH�SURGXFW�DSSURYDO�SURFHVV��LQYHVWPHQW�ILUPV�ZLOO�QHHG�
WR� HYDOXDWH� WKH� ILQDQFLDO� LQVWUXPHQW� DJDLQVW� WKH� QHHGV�� FKDUDFWHULVWLFV� DQG�
REMHFWLYHV�RI�WKH�LGHQWLILHG�WDUJHW�PDUNHW�LQFOXGLQJ��DPRQJ�RWKHUV��ZKHWKHU�
³WKH� ILQDQFLDO� LQVWUXPHQW¶V� VXVWDLQDELOLW\� IDFWRUV�� ZKHUH� UHOHYDQW�� DUH�
FRQVLVWHQW�ZLWK�WKH�WDUJHW�PDUNHW�´����0RUHRYHU��³>W@KH�VXVWDLQDELOLW\�IDFWRUV�
RI� WKH�ILQDQFLDO� LQVWUXPHQW�VKDOO�EH�SUHVHQWHG� LQ�D� WUDQVSDUHQW�PDQQHU�DQG�
SURYLGH� GLVWULEXWRUV� ZLWK� WKH� UHOHYDQW� LQIRUPDWLRQ� WR� GXO\� FRQVLGHU� DQ\�

�
 ���. Id.�DUW���������
� ����� See�GLVFXVVLRQ�supra�6HFWLRQ�,,���%��
� ����� 'UDIW�''�3URGXFW�*RYHUQDQFH��Q������UHFLWDO����
 ���. Id.�UHFLWDO����
 ���. Id.�DUW��������UHSODFLQJ�DUW�������RI�0L),'�,,�''���
 ���. Id.�UHFLWDO����
 ���. Id.�DUW��������UHSODFLQJ�DUW��������RI�0L),'�,,�''���
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VXVWDLQDELOLW\�UHODWHG�REMHFWLYHV�RI�WKH�FOLHQW�RU�SRWHQWLDO�FOLHQW�´����

9��),'8&,$5<�'87<��3(16,21�)81'6�$1'�7+(�,253�,,�',5(&7,9(�
7KLV�VHFWLRQ�EULHIO\�RXWOLQHV�VXVWDLQDEOH�ILQDQFH�SROLF\�LQ�WKH�FRQWH[W�RI�

SHQVLRQ�IXQGV��)URP�D�OHJDO�SHUVSHFWLYH��WKH�TXHVWLRQ�KDV�EHHQ�WR�ZKDW�H[WHQW�
SHQVLRQ� IXQGV� DUH� OHJDOO\� SHUPLWWHG� WR� SXUVXH� VXVWDLQDEOH� LQYHVWPHQW�
VWUDWHJLHV��7KLV�TXHVWLRQ�KDV�EHHQ�SDUWLFXODUO\�UHOHYDQW�LQ�WKH�8QLWHG�6WDWHV��
+HUH�� SHQVLRQ� WUXVWHHV� DUH� ERXQG� WR� ILGXFLDU\� GXWLHV�� DQG� LW� KDV� UHPDLQHG�
XQFOHDU�WR�ZKDW�H[WHQW�VXFK�GXWLHV�SUHYHQW�SHQVLRQ�WUXVWHHV�IURP�HQJDJLQJ�LQ�
VXVWDLQDEOH�LQYHVWLQJ�����7KH�OHJDO�SRVLWLRQ�LV�GLIIHUHQW�LQ�WKH�(XURSHDQ�8QLRQ�
VLQFH� VWDWXWRU\� SURYLVLRQV� XQGHU� WKH� ,253� ,,� 'LUHFWLYH� KDYH� SURPRWHG²
DOEHLW�RQ�D�FRPSO\�RU�H[SODLQ�EDVLV²VXVWDLQDEOH�LQYHVWPHQWV�����
%URDGO\�GHILQHG��WKH�ILGXFLDU\�GXW\�HQWDLOV�³D�GXW\�WR�DFW�ZLWK�WKH�KLJKHVW�

GHJUHH�RI�KRQHVW\�DQG�OR\DOW\�WRZDUG�DQRWKHU�SHUVRQ�DQG�LQ�WKH�EHVW�LQWHUHVW�
RI�WKH�RWKHU�SHUVRQ��VXFK�DV�WKH�GXW\�WKDW�RQH�SDUWQHU�RZHV�WR�DQRWKHU�´�����
)LGXFLDU\�UHODWLRQVKLSV�DUH�UHSUHVHQWDWLYH�LQ�FKDUDFWHU��D�SHUVRQ��DJHQW��DFWV�
RQ� EHKDOI� RI� DQG� IRU� WKH� EHQHILW� RI� DQRWKHU� SHUVRQ� �SULQFLSDO��� 7KLV�
UHSUHVHQWDWLYH�SURSHUW\�FUHDWHV�WKH�ULVN�RI�RSSRUWXQLVWLF�EHKDYLRXU�RU�DEXVH�
E\�WKH�DJHQW�WRZDUGV�LWV�SULQFLSDO�����:LWK�WKH�DLP�RI�PLWLJDWLQJ�VXFK�D�ULVN��
WKH� ODZ� LPSRVHV� ILGXFLDU\� REOLJDWLRQV� XSRQ� WKH� DJHQW²LQ� LWV� FDSDFLW\� RI�
ILGXFLDU\²WRZDUGV� WKH� SULQFLSDO�� $V� H[SODLQHG� E\� *ROG� DQG� 0LOOHU��
³>I@LGXFLDU\� ODZ� JRYHUQV� UHODWLRQVKLSV�PDUNHG� E\� DV\PPHWULHV� RI� SRZHU��
)LGXFLDULHV�HQMR\�SRZHU�RYHU�EHQHILFLDULHV��$QG�ILGXFLDU\�ODZ�H[SUHVVHV�DQ�
H[SHFWDWLRQ�WKDW�ILGXFLDULHV�DFW�LQ�WKHLU�EHQHILFLDULHV¶�LQWHUHVWV�´����
$� SURGXFW� RI� MXGJH�PDGH� ODZ� LQ� WKH� ILHOGV� RI� WUXVWV� DQG� HTXLW\�� WKH�

ILGXFLDU\�GXW\�KDV�ORQJ�EHHQ�UHFRJQL]HG�LQ�FRPPRQ�ODZ�MXULVGLFWLRQV�����DQG�
�
 ���. Id.�DUW��������DGGLQJ�WKLV�WH[W�WR�DUW��������0L),'�,,�''���
 ���. See -RKQ�+��/DQJEHLQ�	�5LFKDUG�$��3RVQHU��Social Investing and the Law of 
Trusts�����0,&+��/��5(9��������±����see also 6FKDQ]HQEDFK�	�6LWNRII��supra QRWH�����DW�
���±����
� ����� ,253�,,�'LUHFWLYH��supra�QRWH�����DW������
 ���. Fiduciary Duty� %ODFN¶V�/DZ�'LFWLRQDU\�����WK�HG���������
� ����� )LGXFLDU\�ODZ�KDV�EHHQ�YLHZHG�DV�D�PHFKDQLVP�WR�PLWLJDWH�DJHQF\�FRVWV���See�
5REHUW� +�� 6LWNRII�� ³$Q� (FRQRPLF� 7KHRU\� RI� )LGXFLDU\� /DZ�´ 3+,/2623+,&$/�
)281'$7,216� 2)� ),'8&,$5<�/$:� �$QGUHZ� 6�� *ROG�	� 3DXO� %��0LOOHU� HGV��� �2[IRUG�
8QLYHUVLW\�3UHVV�����������������see 5REHUW�+��6LWNRII��An Agency Costs Theory of Trust 
Law�����&251(//�/��5(9��������������
� ����� ,QWURGXFWLRQ�´�3+,/2623+,&$/�)281'$7,216�2)�),'8&,$5<�/$:�DW����$QGUHZ�
6��*ROG�DQG�3DXO�%��0LOOHU�HGV����������
� ����� 7KH�/DZ�&RPPLVVLRQ��³)LGXFLDU\�'XWLHV�RI�,QYHVWPHQW�,QWHUPHGLDULHV�´�/$:�
&20�1R���������-XQH�������8QLWHG�.LQJGRP�����������������FK����>KHUHLQDIWHU�8.�/DZ�
&RPPLVVLRQ@��
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RSHUDWHG�LQ�WKH�FRQWH[W�RI�ILGXFLDU\�UHODWLRQVKLSV�LQFOXGLQJ�WKH�UHODWLRQVKLS�
EHWZHHQ� WKH� WUXVWHH� DQG� WKH� EHQHILFLDU\�� WKH� VROLFLWRU� DQG� LWV� FOLHQW�� WKH�
FRPSDQ\� GLUHFWRU� DQG� WKH� FRPSDQ\�� DPRQJ� RWKHU� FDWHJRULHV����� ,Q� VRPH�
FRXQWULHV��WKH�GXW\�KDV�DOVR�EHHQ�FRGLILHG�LQ�VWDWXWRU\�UXOHV��VXFK�DV�WKH�FDVH�
RI�WKH�8QLWHG�6WDWHV�LQ�WKH�DUHD�RI�VHFXULWLHV�ODZ�DQG�RI�SHQVLRQ�ODZ�����7KH�
GHILQLWLRQ�RI�WKH�ILGXFLDU\�GXW\�KDV�HYROYHG�RYHU�WLPH��DQG�LWV�FRQWHQW�LV�QRW�
XQLIRUP�EXW�KDV�YDULHG�DFURVV�MXULVGLFWLRQV��$GYDQFLQJ�LWV�LQWHUSUHWDWLRQ�RI�
WKH�ILGXFLDU\�GXW\�VHW�IRUWK�LQ�WKH�86�,QYHVWPHQW�$GYLVHUV�$FW�RI�������WKH�
6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��6(&��KDV�VWUHVVHG�WKDW�

>D@Q�LQYHVWPHQW�DGYLVHU¶V�ILGXFLDU\�GXW\�XQGHU�WKH�$GYLVHUV�$FW�FRPSULVHV�
D�GXW\�RI�FDUH�DQG�D�GXW\�RI�OR\DOW\��7KLV�ILGXFLDU\�GXW\�UHTXLUHV�DQ�DGYLVHU�
WR�DGRSW�WKH�SULQFLSDO¶V�JRDOV��REMHFWLYHV��RU�HQGV��7KLV�PHDQV�WKH�DGYLVHU�
PXVW��DW�DOO�WLPHV��VHUYH�WKH�EHVW�LQWHUHVW�RI�LWV�FOLHQW�DQG�QRW�VXERUGLQDWH�
LWV�FOLHQW¶V�LQWHUHVW�WR�LWV�RZQ�����

,Q�WKH�VHFWRU�RI�SHQVLRQV��WKH�(PSOR\HH�5HWLUHPHQW�,QFRPH�6HFXULW\�$FW�
RI�������(5,6$��KDV�FRGLILHG�D�WUXVWHH¶V�ILGXFLDU\�GXW\�LQ�WHUPV�RI�GXW\�RI�
OR\DOW\� DQG� GXW\� RI� SUXGHQFH����� $FFRUGLQJ� WR� (5,6$�� D� WUXVWHH� VKRXOG�
³GLVFKDUJH� KLV� GXWLHV� ZLWK� UHVSHFW� WR� D� SODQ� VROHO\� LQ� WKH� LQWHUHVW� RI� WKH�
SDUWLFLSDQWV� DQG� EHQHILFLDULHV� DQG� IRU� WKH� H[FOXVLYH� SXUSRVH� RI� SURYLGLQJ�
EHQHILWV�WR�SDUWLFLSDQWV�DQG�WKHLU�EHQHILFLDULHV�������³�����DQG�GR�VR�³ZLWK�WKH�

�
 ���. Id���������±������FLWLQJ�D�ULFK�ERG\�RI�MXGJH�PDGH�ODZ���2XWVLGH�WKH�WUDGLWLRQDOO\�
DFFHSWHG� FDWHJRULHV� RI� ILGXFLDU\� UHODWLRQVKLSV�� RWKHU� UHODWLRQVKLSV� PD\� DOVR� EH�
FDWHJRUL]HG�DV� ILGXFLDU\�SURYLGHG� WKDW� WKH�SDUWLFXODU� IDFWV�VR� LQGLFDWH�DV�� IRU�H[DPSOH��
ZKHQ�D�SHUVRQ�XQGHUWDNH�WR�DFW�RQ�EHKDOI�RI�RU�LQ�WKH�LQWHUHVW�RI�DQRWKHU��Id����������������
� ����� 6WDWXWRU\�ILGXFLDU\�GXWLHV�KDYH�FUHDWHG�LQ�WKH�8QLWHG�6WDWHV�DW�WKH�OHYHOV�RI�IHGHUDO�
DQG� VWDWH� ODZ. See� 6HFXULWLHV� DQG� ([FKDQJH� &RPPLVVLRQ� �6(&��� ³&RPPLVVLRQ�
,QWHUSUHWDWLRQ�5HJDUGLQJ�6WDQGDUG�RI�&RQGXFW� IRU� ,QYHVWPHQW�$GYLVHUV�´����&)5�3DUW�
���� �5HOHDVH� 1R�� ,$������� )LOH� 1R�� 6���������� -XO�� ��� ������
KWWSV���ZZZ�VHF�JRY�UXOHV�LQWHUS������LD������SGI� >KHUHLQDIWHU� ³6(&´@� �SURGXFLQJ� DQ�
LQWHUSUHWDWLRQ�RI� WKH� VWDQGDUG�RI�FRQGXFW�RI� LQYHVWPHQW�DGYLVHUV�XQGHU� WKH� ,QYHVWPHQW�
$GYLVHUV�$FW�RI������DQG�FLWLQJ�SEC v. Capital Gains Research Bureau, Inc.��������LQ�
ZKLFK�WKH�8�6��6XSUHPH�&RXUW�UHFRJQL]HG�WKH�ILGXFLDU\�QDWXUH�RI�WKH�LQYHVWPHQW�DGYLVRU\�
UHODWLRQVKLS���see also�0DULDQQH�0��-HQQLQJV��Investment Professionals and Fiduciary 
Duties����&)$�,QVWLWXWH�5HVHDUFK�)RXQGDWLRQ��DW�����������QRWLQJ�WKDW�GLIIHUHQW�VWDQGDUGV�
DSSO\�WR�LQYHVWPHQW�DGYLVHUV�FRPSDUHG�ZLWK�EURNHU�GHDOHUV���$�WUXVWHH�RSHUDWLQJ�XQGHU�
WKH�(PSOR\HH�5HWLUHPHQW�,QFRPH�6HFXULW\�$FW�RI�������³(5,6$´��LV�VXEMHFW�WR�ILGXFLDU\�
GXWLHV� HQFRPSDVVLQJ� WKH� GXW\� RI� OR\DOW\� DQG� WKH� GXW\� RI� SUXGHQFH� �FDUH��� (PSOR\HH�
5HWLUHPHQW�,QFRPH�6HFXULW\�$FW�RI����������8�6�&����������D�����������D�����%���
� ����� 6(&��supra�QRWH������DW��±���³>7@KH�FRPELQDWLRQ�RI�FDUH�DQG�OR\DOW\�REOLJDWLRQV�
KDV�EHHQ�FKDUDFWHUL]HG�DV�UHTXLULQJ�WKH�LQYHVWPHQW�DGYLVHU�WR�DFW�LQ�WKH�µEHVW�LQWHUHVW¶�RI�
LWV�FOLHQW�DW�DOO�WLPHV�´���
� ����� ���8�6�&��� �����D���
 ���. Id� �������D������
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FDUH��VNLOO��SUXGHQFH��DQG�GLOLJHQFH´�RI�D�SUXGHQW�PDQ�����
$�QDUURZHU� LQWHUSUHWDWLRQ�RI� WKH� FRQWHQW� RI� ILGXFLDU\� GXWLHV� LV� IRXQG� DW�

FRPPRQ�ODZ��$FFRUGLQJ�WR�WKH�8.�/DZ�&RPPLVVLRQ��WKH�GXW\�RI�OR\DOW\�LV�
WKH�FRUH��GLVWLQJXLVKLQJ�IHDWXUH�RI�WKH�ILGXFLDU\�GXW\��³WKH�SULQFLSDO�LV�HQWLWOHG�
WR�WKH�VLQJOH�PLQGHG�OR\DOW\�RI�KLV�ILGXFLDU\�´����,Q�WXUQ��WKH�ILGXFLDU\�GXW\�
GRHV�QRW�HQFRPSDVV�D�GXW\�RI�FDUH��ZKLFK�VWHPV�IURP�WKH�ODZ�RI�WRUWV�RU�ODZ�
RI� WUXVWV����� � )ROORZLQJ� WKLV� FRQVWUXFWLRQ�� WKH� GXW\� RI� OR\DOW\� KDV� YDULRXV�
IDFHWV�ZKHUHE\�WKH�ILGXFLDU\��

³PXVW�DFW�LQ�JRRG�IDLWK��KH�PXVW�QRW�PDNH�D�SURILW�RXW�RI�KLV�WUXVW��KH�PXVW�
QRW�SODFH�KLPVHOI�LQ�D�SRVLWLRQ�ZKHUH�KLV�GXW\�DQG�KLV�LQWHUHVW�PD\�FRQIOLFW��
KH�PD\�QRW�DFW�IRU�KLV�RZQ�EHQHILW�RU�WKH�EHQHILW�RI�D�WKLUG�SHUVRQ�ZLWKRXW�
WKH� LQIRUPHG� FRQVHQW� RI� KLV� SULQFLSDO�� 7KLV� LV� QRW� LQWHQGHG� WR� EH� DQ�
H[KDXVWLYH�OLVW��������´�����

7KLV�DSSURDFK�WR�ILGXFLDU\�GXWLHV�KDV�VWUHVVHG�WKH�QHJDWLYH�RU�³QRW�WR�GR´�
REOLJDWLRQV�RI�D�ILGXFLDU\��LQ�SDUWLFXODU��WKH�³QRQ�FRQIOLFW�UXOH´�DQG�WKH�³QRQ�
SURILW�UXOH´�����6HSDUDWHO\��D�WUXVWHH�PXVW�DOVR�H[HUFLVH�UHDVRQDEOH�FDUH�DQG�
VNLOO�ZKHQ�XVLQJ�LWV�SRZHUV�RI� LQYHVWPHQW��7KLV�GXW\�RI�FDUH�HQWDLOV� WKDW�D�
WUXVWHH� ZKHQ� LQYHVWLQJ� ³LV� WR� WDNH� VXFK� FDUH� DV� DQ� RUGLQDU\� SUXGHQW�PDQ�
ZRXOG�WDNH�LI�KH�ZHUH�WR�PDNH�DQ�LQYHVWPHQW�IRU�WKH�EHQHILW�RI�RWKHU�SHRSOH�
IRU�ZKRP�KH�IHOW�PRUDOO\�ERXQG�WR�SURYLGH�´����
6FKRODUV�DQG�FRPPHQWDWRUV�KDYH�ODUJHO\�H[DPLQHG�WKH�IULFWLRQV�EHWZHHQ�

WKH� ILGXFLDU\� GXW\� DQG� VXVWDLQDEOH� LQYHVWPHQW� VWUDWHJLHV� LQ� WKH� DUHD� RI�
LQYHVWPHQWV�GHFLVLRQV�RI�86�SHQVLRQ�IXQG�WUXVWHHV�����7KH�TXHVWLRQ�KDV�EHHQ�
SRVHG� DV� WR� ZKHWKHU� WKH� ILGXFLDU\� GXW\²LPSRVHG� XSRQ� WKH� ILGXFLDU\� DV�
DGPLQLVWUDWRU�RI�RWKHUV¶�PRQH\²SUHFOXGHV�WKH�WUXVWHH�IURP�PDNLQJ�VRFLDOO\�
UHVSRQVLEOH�LQYHVWPHQWV��65,V���7KH�PRVW�FRQVHUYDWLYH�YLHZ�KDV�DUJXHG�WKDW�

�
 ���. Id���������D�����%���
 ���. See 8.� /DZ� &RPPLVVLRQ�� supra QRWH� ���� �� ����� �FLWLQJ� %ULVWRO� DQG� :HVW�
%XLOGLQJ�6RFLHW\�Y��0RWKHZ����������
 ���. Id�� ��������� ������ ����� �UHIHUHQFLQJ� VHFWLRQ��� RI� WKH�7UXVWHH�$FW� ������ZKLFK�
FRGLILHV�D�WUXVWHH¶V�GXW\�RI�FDUH�LQ�(QJODQG�DQG�:DOHV���
 ���. Id����������FLWLQJ�%ULVWRO�	�:HVW�%XLOGLQJ�6RFLHW\�Y��0RWKHZ���
 ���. Id.���������������±������
 ���. Id����������
� ����� *DU\�� supra QRWH�����6FKDQ]HQEDFK�	�6LWNRII��� µ5HFRQFLOLQJ�)LGXFLDU\�'XW\¶�
supra QRWH�����8.�/DZ�&RPPLVVLRQ�supra QRWH������6FKDQ]HQEDFK�	�6LWNRII�� µ(6*�
,QYHVWLQJ�� 7KHRU\¶� supra QRWH� ���� 6DQGHUV�� supra� QRWH� ���� -RDNLP� 6DQGEHUJ�� (Re-
)Interpreting Fiduciary Duty to Justify Socially Responsible Investment for Pension 
Funds?���������&253��*29(51$1&(��$1�,17¶/�5(9��������������5LFKDUGVRQ��supra QRWH�
���� $OH[DQGUD� +RUYiWKRYi�� 5DVPXV� .ULVWLDQ� )HOGWKXVHQ� DQG� 9LEH� *DUI� 8OIEHFN��
Occupational Pension Funds (IORPs) & Sustainability: What does the Prudent Person 
Principle say?���125',&�-��2)�&20��/�������������
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D�WUXVWHH�SXUVXLQJ�65,V�ZRXOG�EUHDFK�LWV�ILGXFLDU\�GXWLHV�DQG�LQFXU�OLDELOLW\��
DOWKRXJK� WKLV� YLHZ� KDV� EHHQ� FKDOOHQJHG����� � $� GLVWLQFWLRQ� KDV� EHHQ�PDGH�
EHWZHHQ�WKH�GXW\�WR�DFW�LQ�WKH�³VROH�LQWHUHVW´�RI�EHQHILFLDULHV�DQG�WKH�GXW\�WR�
DFW�LQ�WKH�µEHVW�LQWHUHVW¶�RI�EHQHILFLDULHV��,Q�WKLV�VHQVH��DQ�(5,6$�WUXVWHH�LV�
UHTXLUHG�WR�DFW� LQ�WKH�³VROH��ILQDQFLDO�� LQWHUHVW´�RI� WKH�EHQHILFLDULHV�����DQG�
WKLV�VWDQGDUG�KDV�EHHQ�FRQVWUXHG�WR�UHVWULFW�WKH�WUXVWHH¶V�LQYHVWPHQW�VWUDWHJ\�
WR�ORRN�H[FOXVLYHO\�DW� WKH�LQWHUHVW�RI�EHQHILFLDULHV�DQG��E\�LPSOLFDWLRQ�� WKH�
LQWHUHVW�RI�DQ\�RWKHU�SHUVRQ�LV�H[FOXGHG�����3XUSRVHV�RWKHU�WKDQ�REWDLQLQJ�D�
µILQDQFLDO�LQWHUHVW¶�DUH�DOVR�H[FOXGHG��
)ROORZLQJ� WKLV� XQGHUVWDQGLQJ�� WKH� (5,6$� ILGXFLDU\� UXOH� DSSHDUV� DV�

LQFRPSDWLEOH�ZLWK�VXVWDLQDEOH�LQYHVWPHQW�VWUDWHJLHV�WR�WKH�H[WHQW�WKDW�VRFLDO�
RU� HQYLURQPHQWDO� LQYHVWPHQW� REMHFWLYHV� ORRN� DOVR� DW� WKH� LQWHUHVWV� RI� WKLUG�
SDUWLHV� �H�J��� VRFLHWDO� LQWHUHVW�� RU� LQYROYH� SXUSRVHV� WKDW� PD\� JR� EH\RQG�
ILQDQFLDO� EHQHILWV� �H�J��� PRUDO� RU� HWKLFDO� JRDOV��� ,W� IROORZV� WKDW� VXFK�
LQYHVWPHQW� VWUDWHJLHV�� LI� XQDXWKRUL]HG��ZRXOG�EUHDFK� WKH�(5,6$� ILGXFLDU\�
GXW\� DQG� JHQHUDWH� OLDELOLW\� RQ� WKH� WUXVWHH����� 7KH\� ZRXOG� WULJJHU� ³µDQ�
LUUHEXWWDEOH�SUHVXPSWLRQ�RI�ZURQJGRLQJ¶´�����$�GLIIHUHQW�VWDQFH�KDV�DSSOLHG�
WR�WKH�³EHVW�LQWHUHVW´�UXOH��7KLV�UXOH²DSSOLFDEOH��IRU�LQVWDQFH��WR�WKH�GXW\�RI�
OR\DOW\�LQ�WKH�FRQWH[W�RI�86�FRUSRUDWH�ODZ��VHFXULWLHV�UHJXODWLRQ�DV�ZHOO�DV�
WUXVW� ODZ� RI� SULYDWH� WUXVWV� DQG� FKDULWLHV²KDV� EHHQ� FRQVWUXHG� WR� DOORZ� D�
ILGXFLDU\� JUHDWHU� IUHHGRP�RI� DFWLRQ� LQ� WKH� DUHD� RI� VXVWDLQDEOH� LQYHVWPHQW��
SURYLGHG�WKDW�LWV�FRQGXFW�DOLJQ�ZLWK�WKH�EHVW�LQWHUHVWV�RI�EHQHILFLDULHV�DQG�WKH�
WHUPV�RI�WKH�WUXVW�����
'UDZLQJ� IURP� WKH� DERYH�� WKH� ³EHVW� LQWHUHVW´� UXOH� QHHG� QRW� SUHFOXGH�

VXVWDLQDEOH� LQYHVWPHQW� VWUDWHJLHV�� )URP� WKH� YDQWDJH� SRLQW� RI� ILQDQFLDO�
EHQHILWV��IRU�H[DPSOH��UHFHQW�VWXGLHV�KDYH�VKRZQ�WKDW�VXVWDLQDEOH�IXQGV�KDYH�
SHUIRUPHG�HTXDO�RU�EHWWHU�FRPSDUHG�ZLWK�FRQYHQWLRQDO� IXQGV�����7KLV�QHZ�
�
 ���. See��e.g.��*DU\��supra�QRWH�����
� ����� 6FKDQ]HQEDFK�	�6LWNRII��supra�QRWH����DW����±�����
 ���. Id��
 ���. Id. DW� ���� �³)XUWKHUPRUH�� LQ� µSURYLGLQJ� EHQHILWV¶� XQGHU� (5,6$�� WKH� 6XSUHPH�
&RXUW�KDV�KHOG�WKDW�WKH�UHOHYDQW�SXUSRVH�WR�ZKLFK�(5,6$¶V�VROH�LQWHUHVW�UXOH�DSSOLHV�LV�
µILQDQFLDO� EHQHILWV¶� IRU� WKH� SODQ� EHQHILFLDULHV´� �TXRWLQJ� )LIWK� 7KLUG� %DQFRUS� Y��
'XGHQKRHIIHU������6��&W����������������������
 ���. Id. DW����±����
 ���. Id. at� ���±��� �³7KH� EHVW� LQWHUHVW� UXOH� LV� W\SLFDOO\� LPSOHPHQWHG� E\�ZD\�RI� DQ�
µHQWLUH�IDLUQHVV¶�WHVW��7KH�HQWLUH�IDLUQHVV�WHVW�LV�VRPHWLPHV�H[SUHVVHG�LQ�FRUSRUDWH�ODZ�DV�
UHTXLULQJ� IDLU�SULFH�DQG� IDLU�GHDOLQJ��/LNHZLVH��D� WUXVWHH�PXVW�VWLOO� µDFW� IDLUO\�� LQ�JRRG�
IDLWK�� DQG� LQ� WKH� LQWHUHVW� RI� WKH�EHQHILFLDULHV¶� HYHQ� LI� WKH� VROH� LQWHUHVW� UXOH� LV�ZDLYHG��
:KHUHDV�WKH�VROH�LQWHUHVW�UXOH�DOORZV�QR�GHIHQVH�DW�DOO�WR�DQ�XQDXWKRUL]HG�FRQIOLFW��WKH�
EHVW�LQWHUHVW�UXOH�SHUPLWV�D�ILGXFLDU\�WR�GHIHQG�D�FRQIOLFWHG�DFWLRQ�DV�HQWLUHO\�IDLU�´���
� ����� *DU\�� supra� QRWH� ���� DW� ���±��� �VWDWLQJ� WKDW� VXVWDLQDEOH� LQYHVWLQJ� ³GRHV� QRW�
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VFHQDULR�PDNHV�LW�PRUH�OLNHO\�WKDW�PL[HG�SXUSRVH�LQYHVWPHQWV��E\�ZKLFK�WKH�
LQYHVWPHQW�FRQWDLQV�ILQDQFLDO�DQG�VRFLDO�HQYLURQPHQWDO�PRWLYHV��DUH�OLNHO\�
WR�ILQG�D�µEHVW�LQWHUHVW¶�MXVWLILFDWLRQ��,I�VXFK�MXVWLILFDWLRQ�ZDV�PHW��LW�ZRXOG�
QRW� PDWWHU� ZKHWKHU� WKH� SXUSRVH� RI� LQYHVWPHQW� SDUWLDOO\� FRQWDLQHG� QRQ�
ILQDQFLDO� IHDWXUHV��RU�ZKHWKHU� WKH� LQWHUHVW�RI�VRFLHW\�RU�RI�DQ\�RWKHU� WKLUG�
SDUW\� JURXS� ZHUH� DOVR� LQIOXHQFHG� E\� WKH� LQYHVWPHQW�� $� GLIIHUHQW� DYHQXH�
HQDEOLQJ�VXVWDLQDEOH�LQYHVWPHQW�VWUDWHJLHV�RFFXUV�ZKHQ�SHQVLRQ�WUXVWHHV�DUH�
SURYLGHG�OHJDO�DXWKRUL]DWLRQ�E\�WKHLU�EHQHILFLDULHV�WR�VR�LQYHVW�����
,Q�UHODWLRQ�WR�WKH�86�SUXGHQW�LQYHVWRU�UXOH��LW�KDV�EHHQ�DUJXHG�WKDW�WKLV�UXOH�

GRHV�QRW��SHU�VH��SUHFOXGH�VXVWDLQDEOH�LQYHVWPHQW�VWUDWHJLHV��8QGHU�86�WUXVW�
ODZ��D�ILGXFLDU\�VKDOO�VDWLVI\�WKH�³SUXGHQW�LQYHVWRU�UXOH´�����,Q�VLPSOH�WHUPV��
WKLV� UXOH� PHDQV� WKDW� ³D� ILGXFLDU\� PXVW� LQYHVW� LQ� RQO\� WKRVH� VHFXULWLHV� RU�
SRUWIROLRV�RI�VHFXULWLHV�WKDW�D�UHDVRQDEOH�SHUVRQ�ZRXOG�EX\�´����7KH�SUXGHQW�
LQYHVWRU�UXOH�KDV�LQFRUSRUDWHG�PRGHUQ�SRUWIROLR�WKHRU\�LQWR�WKH�PDQDJHPHQW�
RI� LQYHVWPHQW� ULVN� ZKHUHE\� WKH� ILGXFLDU\� VKDOO� GLYHUVLI\� LWV� LQYHVWPHQW�
SRUWIROLR��VSUHDGLQJ�WKH�ULVN�DFURVV�WKH�SRUWIROLR�UDWKHU�WKDQ�DQDO\]LQJ�ULVN�
RQ�DQ�DVVHW�E\�DVVHW�EDVLV��DQG�PDNH�LQYHVWPHQW�GHFLVLRQV�EDVHG�RQ�ULVN�DQG�
UHWXUQ� REMHFWLYHV� UHDVRQDEO\� VXLWHG� WR� WKH� WUXVW����� $� SRUWIROLR� WKDW� DGGV�
ILQDQFLDO�YDOXH� LV�D�³D�SRUWIROLR� WKDW� LPSURYHV� UHWXUQV� IRU�D�JLYHQ� OHYHO�RI�
PDUNHW�ULVN��DQG�LW�UHTXLUHV�DOLJQLQJ�WKH�RYHUDOO�ULVN�DQG�UHWXUQ�ZLWK�WKH�WHUPV�
DQG�SXUSRVHV�RI�WKH�WUXVW�´����$V�6FKDQ]HQEDFK�	�6LWNRII�QRWHG��WKH�SUXGHQW�
LQYHVWRU�UXOH�SHUPLWV�D�WUXVWHH�³WR�XQGHUWDNH�DQ\�W\SH�RU�NLQG�RI�LQYHVWPHQW�
VR�ORQJ�DV�WKH�UHVXOWLQJ�RYHUDOO�SRUWIROLR�LV�GLYHUVLILHG��DQG�LWV�RYHUDOO�ULVN�
DQG�UHWXUQ�DOLJQ�ZLWK�WKH�WHUPV�DQG�SXUSRVHV�RI�WKH�WUXVW�´����
,Q� WKH� DEVHQFH� RI� QHZ� UHIRUPV� LQWHJUDWLQJ� VXVWDLQDELOLW\� FRQVLGHUDWLRQV�

LQWR� WKH� ODZ�� WKH� DGRSWLRQ� RI� VXVWDLQDEOH� LQYHVWPHQW� VWUDWHJLHV� LQ� WKH� 86�
FRQWH[W�GHSHQGV��XOWLPDWHO\��RQ�WKH�LQWHUSUHWDWLRQ�RI�H[LVWLQJ�VWDWXWRU\�DQG�
�
QHFHVVDULO\� UHTXLUH� PDNLQJ� D� WUDGHRII� LQ� LQYHVWPHQW� SHUIRUPDQFH�� RQ� WKH� FRQWUDU\��
VXVWDLQDEOH�LQYHVWPHQWV�RIWHQ�H[KLELW�IDYRUDEOH�UHWXUQ�DQG�ULVN�FKDUDFWHULVWLFV�FRPSDUHG�
WR�WKHLU�WUDGLWLRQDO�SHHUV´���
� ����� 6DQGHUV��supra�QRWH�����DW������
� ����� *DU\�� supra� QRWH� ���� DW� �����6FKDQ]HQEDFK� DQG�6LWNRII�� µ5HFRQFLOLQJ¶�� supra�
QRWH�����DW������FLWLQJ�8QLI��3UXGHQW�,QY¶U�$FW�����E���81,)��/$:�&200¶1��������DQG���
5(67$7(0(17��7+,5'��2)�758676�������D���E���$0��/$:��,167����������
 ���. Prudent Investor Rule��%/$&.¶6�/$:�',&7,21$5<����WK�HG���������
 ���. See *DU\�� supra QRWH� ���� DW� ���±���� see also 6FKDQ]HQEDFK� 	� 6LWNRII��
µ5HFRQFLOLQJ������¶��supra�QRWH�����DW������
� ����� 6FKDQ]HQEDFK�	�6LWNRII��µ5HFRQFLOLQJ������¶��supra�QRWH�����DW������
 ���. Id.� DW� ���� �³$OO� FDWHJRULF� UHVWULFWLRQV� RQ� W\SHV� RI� LQYHVWPHQWV� KDYH� EHHQ�
DEURJDWHG��WKH�WUXVWHH�FDQ�LQYHVW�LQ�DQ\WKLQJ�WKDW�SOD\V�DQ�DSSURSULDWH�UROH�LQ�DFKLHYLQJ�
WKH�ULVN�UHWXUQ�REMHFWLYHV�RI�WKH�WUXVW�DQG�WKDW�PHHWV�WKH�RWKHU�UHTXLUHPHQWV�RI�SUXGHQW�
LQYHVWLQJ�´���
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MXGJH�PDGH�UXOHV��,Q�(XURSH��KRZHYHU��WKH�ODQGVFDSH�ORRNV�TXLWH�GLIIHUHQW��
7KH� ,253� ,,� 'LUHFWLYH� KDV� UHFHQWO\� LQWURGXFHG� SURYLVLRQV� WKDW� SURPRWH�
VXVWDLQDEOH�LQYHVWPHQWV�DQG�ORQJ�WHUPLVP�JRDOV�LQ�LQYHVWPHQW�����7KH�,253�
,,� 'LUHFWLYH� UHTXLUHV� WKDW� WKH� ,QVWLWXWLRQV� IRU� 2FFXSDWLRQDO� 5HWLUHPHQW�
3URYLVLRQ��,253V��PDNH�LQYHVWPHQW�GHFLVLRQV�LQ�DFFRUGDQFH�ZLWK�D�³SUXGHQW�
SHUVRQ� UXOH�´����7KLV� UXOH�FRQWDLQV�D� OR\DOW\� VWDQGDUG� VHHNLQJ�PDQDJHUV� WR�
LQYHVW� WKH� SHQVLRQ� DVVHWV� LQ� ³WKH� EHVW� ORQJ�WHUP� LQWHUHVW� RI�PHPEHUV� DQG�
EHQHILFLDULHV�DV�D�ZKROH´�����0RUHRYHU��DQG�VSHFLILFDOO\�RQ�WKH�GLPHQVLRQ�RI�
VXVWDLQDELOLW\��$UWLFOH���� ����E��RI� ,253� ,,�'LUHFWLYH� VWDWHV� WKDW� ³0HPEHU�
6WDWHV�VKDOO�DOORZ�,253V�WR�WDNH�LQWR�DFFRXQW�WKH�SRWHQWLDO�ORQJ�WHUP�LPSDFW�
RI� LQYHVWPHQW� GHFLVLRQV� RQ� HQYLURQPHQWDO�� VRFLDO�� DQG� JRYHUQDQFH�
IDFWRUV�´����
7KH�(XURSHDQ�,QVXUDQFH�DQG�2FFXSDWLRQDO�3HQVLRQV�$XWKRULW\��(,23$��

KDV�FRQVWUXHG�WKLV�VXVWDLQDELOLW\�UHODWHG�SURYLVLRQV�LQ�WKH�,253�,,�'LUHFWLYH�
DV�DQ�RSSRUWXQLW\�IRU�,253V�WR�PDQDJH�VXVWDLQDELOLW\�ULVN�����&RPPHQWLQJ�
RQ�DUWLFOH��������E��RI�,253�,,�'LUHFWLYH��(,23$�SRLQWHG�RXW�WKDW�³>W@DNLQJ�
LQWR�DFFRXQW�(6*�IDFWRUV�WR�UHGXFH�WKH�ULVN�H[SRVXUH�RI�,253V�WRZDUG�(6*�
ULVNV� LV� DOVR� OLNHO\� WR� KHOS� ,253V� LQ� WKH� SXUVXLW� RI� VXVWDLQDELOLW\� JRDOV��
&RQYHUVHO\�� FRQVLGHULQJ� WKH� ORQJ�WHUP� LPSDFW� RI� LQYHVWPHQW� GHFLVLRQV� RQ�
(6*�IDFWRUV�FDQ�FRQWULEXWH�WR�PLWLJDWLQJ�,253V¶�H[SRVXUHV�WR�(6*�ULVNV�´����
7KH� VFRSH� RI�$UWLFOH� ������E�� RI� ,253� ,,�'LUHFWLYH� LV� QHYHUWKHOHVV� EURDG�
HQRXJK�WR�HQDEOH�VXVWDLQDEOH�LQYHVWPHQW�VWUDWHJLHV�XQGHUWDNHQ�LQ�³WKH�EHVW�
ORQJ�WHUP�LQWHUHVW´�RI�EHQHILFLDULHV�DQG�SURPRWLQJ�WKH�³WKH�SRWHQWLDO�ORQJ�
WHUP� LPSDFW´� RI� LQYHVWPHQW� GHFLVLRQV� RQ� VXVWDLQDELOLW\����� 7KH�
SHUPLVVLYHQHVV�RI�VXVWDLQDEOH� LQYHVWPHQW�VWUDWHJLHV� LV�FRPSRXQGHG�E\� WKH�
IDFW� WKDW� WKH� ,253�,,�'LUHFWLYH¶V�SUXGHQW�SHUVRQ� UXOH� UHTXLUHV�D� ORQJ�WHUP�
�
� ����� ,253�,,�'LUHFWLYH��supra�QRWH�����7KH�IRUPDO�WHUP�³ILGXFLDU\�GXW\´�KDV�QRW�EHHQ�
DGRSWHG� LQ� WKH� (XURSHDQ� 8QLRQ�� H[FHSW� IRU� FRXQWULHV� WKDW� FRXQW� ZLWK� FRPPRQ� ODZ��
(XURSHDQ�&RPPLVVLRQ��'*�(QYLURQPHQW� ��������³5HVRXUFH�(IILFLHQF\�DQG�)LGXFLDU\�
'XWLHV�RI�,QYHVWRUV´��)LQDO�5HSRUW��(19�)���(78���������������±����/RQGRQ��(UQVW�	�
<RXQJ��
� ����� ,253�,,�'LUHFWLYH��supra QRWH�����
 ���. Id.�DUW��������D���
 ���. Id.�DUW��������E���
� ����� 6HH� (,23$�� 6867$,1$%/(� ),1$1&(� $&7,9,7,(6� ���������
KWWSV���ZZZ�HLRSD�HXURSD�HX�VLWHV�GHIDXOW�ILOHV�SXEOLFDWLRQV�RWKHUBGRFXPHQWV�HLRSD�
VXVWDLQDEOH�ILQDQFH�DFWLYLWLHV�����������SGI��
� ����� (XURSHDQ� ,QVXUDQFH� DQG� 2FFXSDWLRQDO� 3HQVLRQV� $XWKRULW\�� Opinion on the 
Supervision of the Management of Environmental, Social and Governance Risks Faced 
by IORPs������$QQH[���(,23$�%26���������-XO\�������������$QQH[���WR�WKH�2SLQLRQ�
SURYLGHV�LOOXVWUDWLRQ�RI�WKLV�LQWHUDFWLRQ���
� ����� ,253�,,�'LUHFWLYH�supra QRWH�����DW�DUW��������D���������E���
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KRUL]RQ�LQ�LQYHVWPHQWV��
*LYHQ�WKH�DERYH��WKH�SUXGHQW�SHUVRQ�UXOH�ODLG�RXW�LQ�WKH�,253�,,�'LUHFWLYH�

DSSHDUV� DV� FRQVLVWHQW� ZLWK� SRUWIROLRV� FRQVWUXFWHG� DURXQG� VXVWDLQDEOH�
LQYHVWPHQW� VWUDWHJLHV� WKDW� UHO\� RQ� ORQJ�WHUP� YDOXH� FUHDWLRQ� DV� RSSRVHG� WR�
VKRUW�WHUP�ILQDQFLDO� UHWXUQV����� �7KLV� UXOH� LV�DOVR�FRQVLVWHQW�ZLWK�PRXQWLQJ�
HYLGHQFH� VKRZLQJ� WKDW� WKHUH� LV� D�EXVLQHVV� FDVH� IRU� VXVWDLQDEOH� LQYHVWPHQW�
VWUDWHJLHV�DV�³>F@RPSDQLHV� WKDW�SHUIRUP�ZHOO�RQ�PDWHULDO�(6*�LVVXHV��DOVR�
VKRZ�D�VXSHULRU�ILQDQFLDO�SHUIRUPDQFH�������>DQG@�>W@KLV�LV�FRQVLVWHQW�ZLWK�WKH�
LGHD� WKDW� VWURQJ� PDQDJHPHQW� RI� PDWHULDO� (6*� LVVXHV� EULQJV� D� UHDO�
FRPSHWLWLYH�DGYDQWDJH�´����6XFFHVVIXO�VXVWDLQDEOH�LQYHVWLQJ�DW�WKH�FRUSRUDWH�
OHYHO�KDV�EHHQ�IRXQG�WR�UHTXLUH�³D�ORW�RI�VWUDWHJLF�SODQQLQJ�EHFDXVH�LW�GLUHFWO\�
UHODWHV� WR� GHFLVLRQV� ZLWK� D� ORQJ�WHUP� LPSDFW�� LQFOXGLQJ� SURGXFWLRQ�
WHFKQRORJ\��WKH�XVH�QDWXUDO�UHVRXUFHV��DQG�WKH�VRFLDO�GLPHQVLRQ��ZKLFK�UHIHUV�
WR� ERWK� WKH� UHODWLRQ� ZLWK� WKH� HPSOR\HHV� DQG� WKH� FRPPXQLW\�� ,PSURSHU�
PDQDJHPHQW�RI�WKH�HQYLURQPHQWDO�DQG�VRFLDO�GLPHQVLRQ�PD\�KDYH�D�VHULRXV�
DQG�QHJDWLYH�LPSDFW�RQ�WKH�DELOLW\�RI�WKH�ILUP�WR�FRQGXFW�LWV�EXVLQHVV�´����
0RUHRYHU�� WKH�,253�,,�'LUHFWLYH¶V�SUXGHQW�SHUVRQ�UXOH�UHTXLUHV� WKDW� WKH�

SHQVLRQ�IXQG¶V�DVVHWV�³VKDOO�EH�LQYHVWHG�LQ�VXFK�D�PDQQHU�DV�WR�HQVXUH�WKH�
VHFXULW\��TXDOLW\�� OLTXLGLW\�DQG�SURILWDELOLW\�RI� WKH�SRUWIROLR�DV�D�ZKROH´�����
:LWKLQ�WKLV�IUDPH��WKH�ORZHU�SRUWIROLR�ULVN�GLYHUVLILFDWLRQ�WKDW�UHVXOWV�IURP�
WKH�LQFOXVLRQ�RI�VXVWDLQDEOH�LQYHVWPHQW�VWUDWHJLHV�LQ�WKH�SRUWIROLR�VKRXOG�QRW�
UHSUHVHQW�D�FRQVWUDLQW�WR�VXVWDLQDEOH�LQYHVWLQJ�HLWKHU��,W�KDV�EHHQ�QRWHG�WKDW�
SRUWIROLRV�UHO\LQJ�RQ�VXVWDLQDEOH�LQYHVWPHQW�VWUDWHJLHV��VXFK�DV�VFUHHQLQJ�RU�
EHVW�LQ�FODVV�VWUDWHJLHV��FDQ�EH�DW�RGGV�ZLWK�SULQFLSOHV�RI�SRUWIROLR�WKHRU\�GXH�
WR�ORZHU�ULVN�GLYHUVLILFDWLRQ��³LW�LV�LPSRVVLEOH�IRU�DQ�(6*�VFUHHQHG�XQLYHUVH�
WR�EH�PRUH�GLYHUVLILHG� WKDQ�D�FRQYHQWLRQDO�XQLYHUVH�� VLQFH� WKH� IRUPHU� LV�D�
VXEVHW�RI�WKH�ODWWHU��$QG�WKLV�UDLVHV�WKH�SRVVLELOLW\�WKDW�(6*�VFUHHQLQJ�FRXOG�
HQWDLO�DQ�LQFUHDVH�LQ�ULVN�WKURXJK�D�ORVV�RI�GLYHUVLILFDWLRQ�´����+RZHYHU��VXFK�
�
� ����� 'LUN� 6FKRHQPDNHU� 	� :LOOHP� 6FKUDPDGH�� Investing for Long-Term Value�
Creation����-��6867$,1$%/(�),1��	�,19��������������SURSRVLQJ�D�GHILQLWLRQ�RI�ORQJ�WHUP�
YDOXH� FUHDWLRQ� LQ� WHUPV� RI� D� FRPSDQ\� DLPLQJ� WR� ³RSWLPLVH� LWV� ILQDQFLDO�� VRFLDO� DQG�
HQYLURQPHQWDO�YDOXH� LQ� WKH� ORQJ� WHUP��PDNLQJ� LW�SUHSDUHG� IRU� WKH� WUDQVLWLRQ� WR�D�PRUH�
VXVWDLQDEOH�HFRQRPLF�PRGHO´���
 ���. Id.�DW������FLWLQJ�VHYHUDO�DFDGHPLF�VRXUFHV���
 ���. See id. DW����±����see also 6XVDQ�1��*DU\��supra�QRWH��������±��� �TXRWLQJ�-�
+DZOH\�	�-�/XNRPQLN��The Long and Short of It: Are We Asking the Right Questions"��
���6HDWWOH�8��/��5(9���������������SRLQWLQJ�RXW�WKDW�ORQJ�WHUP�LQYHVWLQJ�PD\�HYHQ�DOORZ�
IRU�SRUWIROLR�GHVLJQV�WKDW�FRQIURQW�RU�PLWLJDWH�V\VWHPLF�ULVNV��DQG�H[DPLQLQJ�WKH�ILQDQFLDO�
UDWLRQDOH� ORQJ�WHUP� LQYHVWPHQWV� LQFOXGLQJ� WKH� OLPLWV� RI� PRGHUQ� SRUWIROLR� WKHRU\� WR�
SURPRWH�ORQJ�WHUP�LQYHVWPHQWV���
� ����� ,253�,,�'LUHFWLYH��supra QRWH�����DUW��������F���
� ����� 7LP�9HUKH\GHQ�HW�DO���ESG for All? The Impact of ESG Screening on Return, 
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D�SUREOHP�QHHG�QRW�FXUWDLO�ILQDQFLDO�SHUIRUPDQFH��
5HFHQW� VWXGLHV� KDYH� VKRZQ� WKDW� VXVWDLQDEOH� �RU� VRFLDOO\� UHVSRQVLEOH��

LQYHVWPHQWV�GR�QRW�QHFHVVDULO\�OHDG�WR�D�ORVV�LQ�ULVN�DGMXVWHG�ILQDQFLDO�UHWXUQV�
GXH� WR� OHVV� GLYHUVLILHG� SRUWIROLRV�� ,Q� WKLV� VHQVH�� HYHQ� ZKHQ� VFUHHQLQJ�
VWUDWHJLHV�PD\�UHVWULFW� WKH�QXPEHU�RI�VWRFNV�IRU�VHOHFWLRQ�DQG� LQFUHDVH� WKH�
FRUUHODWLRQ�EHWZHHQ�SRUWIROLR�VWRFNV��HYLGHQFH�KDV�VKRZQ�WKDW�WKH�DGGLWLRQDO�
UHWXUQV� FRPSHQVDWH� IRU� VXFK� ORVVHV�� 5HODWLYH� WR� XQVFUHHQHG� SRUWIROLRV��
VXVWDLQDELOLW\�VFUHHQHG� SRUWIROLRV� EULQJ� DERXW� YHU\� VPDOO� ORVVHV� IURP�
GLYHUVLILFDWLRQ��ZKHUHDV�DQ\�VXFK�ORVVHV�DUH�PRUH�WKDQ�RIIVHW�E\�D�VXIILFLHQW�
DPRXQW�RI� UHWXUQV� �DOSKD������7R� WKH�H[WHQW� WKDW� VXVWDLQDELOLW\�VFUHHQLQJ� LQ�
SRUWIROLRV� KDV� LPSURYHG� ULVN�DGMXVWHG� UHWXUQV�� LW� KDV� EHHQ� VXJJHVWHG� WKDW�
UHVWULFWLQJ�WKH�XQLYHUVH�RI�VWRFNV�E\�ZD\�RI�VXVWDLQDELOLW\��(6*��VFUHHQLQJ�LV�
DQ�DGHTXDWH�LQYHVWPHQW�VWUDWHJ\�HYHQ�IRU�WKRVH�LQYHVWPHQW�PDQDJHUV�WKDW�DUH�
QRW�LQWHUHVWHG�LQ�VXVWDLQDELOLW\�����
,Q�RYHUDOO��WKLV�PHDQV�WKDW�ZLWKLQ�WKH�VFRSH�RI�$UWLFOH�������E��RI�,253�,,�

'LUHFWLYH��WKH�SUXGHQW�SHUVRQ�UXOH�QHHG�QRW�SUHFOXGH�D�ILGXFLDU\�WR�LQYHVW�LQ�
PL[HG� VWUDWHJLHV²FRPELQLQJ� ILQDQFLDO� DQG� VXVWDLQDELOLW\� REMHFWLYHV²
SURYLGHG� WKDW� VXFK� VWUDWHJLHV� GXO\� UHIOHFW� WKH� EHVW� ORQJ�WHUP� LQWHUHVW� RI�
EHQHILFLDULHV�DV�D�ZKROH�����,W�LV�ZRUWK�QRWLQJ��KRZHYHU��WKDW�$UWLFOH�������E��
RI� ,235�,,�'LUHFWLYH�GRHV�QRW�PDQGDWH� WKH�FRQVLGHUDWLRQ�RI� VXVWDLQDELOLW\�
ULVNV� DQG� LQYHVWPHQWV�� 5DWKHU�� LW� ZRUNV� RQ� D� FRPSO\� RU� H[SODLQ� EDVLV��
DOWKRXJK�(,23$�� WKH� VHFWRU� UHJXODWRU�� LV�ZHLJKLQJ� WKH� SRVVLELOLW\� RI� QHZ�
UHIRUPV� LQ� WKLV� DUHD� LQ� OLQH�ZLWK� UHFHQW� FKDQJHV� RI� ODZ� DQG� SROLF\� LQ�(8�
VXVWDLQDEOH�ILQDQFH�����

9,��),1$/�&216,'(5$7,216�
7KLV�$UWLFOH�RXWOLQHG�DQG�H[DPLQHG�NH\�OHJDO�DQG�UHJXODWRU\�UHIRUPV�LQ�

WKH� DUHD� RI� (8� VXVWDLQDEOH� ILQDQFH�� 5HO\LQJ� RQ� WKH� GLVWLQFWLRQ� EHWZHHQ�
VXVWDLQDELOLW\�ULVN�RQ�WKH�RQH�VLGH��DQG�VXVWDLQDEOH�LQYHVWPHQWV�RQ�WKH�RWKHU�
VLGH��WKLV�$UWLFOH�KDV�IRFXVHG�RQ�UHIRUPV�DLPHG�DW�PDQDJLQJ�VXVWDLQDELOLW\�
ULVN�� ODUJHO\� FOLPDWH� ULVN�� DQG� DW� SURPRWLQJ� LQVWUXPHQWV� DQG� PDUNHWV� LQ�

�
Risk, and Diversification�����-��$33/,('�&253��),1���������±�����������FLWLQJ�0DUNRZLW]��
+���Portfolio Selection����-��),1����±������������
 ���. See id. DW���±����
 ���. See id.�
 ���. See 6FKDQ]HQEDFK�	�6LWNRII��supra QRWH�����DW����±����
 ���. See 6XVDQQD�5XVW��EIOPA Floats IORP II Change to Require Impact on ESG 
Consideration��1(:6�,3(��-XO\������������KWWSV���ZZZ�LSH�FRP�QHZV�HLRSD�IORDWV�LRUS�
LL�FKDQJH�WR�UHTXLUH�LPSDFW�RQ�HVJ�FRQVLGHUDWLRQ����������DUWLFOH� �HYDOXDWLQJ� WKH�
SRVVLELOLW\�RI�PDNLQJ�DUW��������E��,253�,,�'LUHFWLYH�UHTXLUHPHQW�PDQGDWRU\���
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VXVWDLQDEOH� LQYHVWPHQWV�� $OWKRXJK� WKHVH� UHIRUPV� DUH� ZHOO�LQWHQGHG� DQG�
PHULWRULRXV��LW�LV�LPSRUWDQW�WR�DOVR�WRXFK�RQ�WKH�EDVLF�VKRUWFRPLQJV�WKDW�WKHVH�
UHIRUPV�ZLOO�OLNHO\�IDFH�DV�WKH\�HQWHU�WKHLU�LPSOHPHQWDWLRQ�SKDVH��
7KH� LPSOHPHQWDWLRQ� RI� WKH� (8� 7D[RQRP\� 5HJXODWLRQ� KDV� SRVHG�

FKDOOHQJHV�� LQFOXGLQJ� KRZ� WR� HYDOXDWH� DQG� UHSRUW� RQ� WKH� ³'R� 1RW�
6LJQLILFDQWO\�+DUP´��'16+��UHTXLUHPHQW�����DQG�RQ�WKH�.H\�3HUIRUPDQFH�
,QGLFDWRUV� �7XUQRYHU�� &DS(;� DQG� 2S(;������ $OWKRXJK� WKH� GHVLJQ� RI� WKH�
WD[RQRP\� KDV� EHHQ� SUDLVHG� IRU� LWV� VFLHQFH�EDVHG� VWDQGDUGV�� WKH� UHFHQW�
SURSRVDO�VSRQVRUHG�E\�WKH�&RPPLVVLRQ�KDV�LQFOXGHG�JDV�DQG�QXFOHDU�SRZHU�
SURMHFWV�LQ�WKH�OLVW�RI�FOLPDWH�IULHQGO\�HQHUJ\�VRXUFHV�����7KH�IDFW�WKDW�VXFK�
HQHUJLHV�PD\�SOD\�D�UROH�DV�EULGJH�WHFKQRORJLHV�WR�VXSSRUW�WKH�WUDQVLWLRQ�WR�D�
ORZ�FDUERQ� HFRQRP\�� DQG�PHHW� WKH�(8¶V� WDUJHW� RI� QHW� ]HUR� HPLVVLRQV� E\�
������KDV�QRW�DEDWHG�WKH�FRQWURYHUV\�FUHDWHG�DURXQG�WKLV�SURSRVDO�����)XUWKHU�
�
 ���. See (8�7D[RQRP\�5HJXODWLRQ��supra QRWH���������'$�7D[RQRP\�5HJXODWLRQ��
supra QRWH������DW�������
 ���. See 6XSSOHPHQWLQJ�5HJXODWLRQ��(8�����������RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�
RI�WKH�&RXQFLO�E\�VSHFLI\LQJ�WKH�FRQWHQW�DQG�SUHVHQWDWLRQ�RI�LQIRUPDWLRQ�WR�EH�GLVFORVHG�
E\� XQGHUWDNLQJV� VXEMHFW� WR� $UWLFOHV� ��D� RU� ��D� RI� 'LUHFWLYH� ��������(8� FRQFHUQLQJ�
HQYLURQPHQWDOO\� VXVWDLQDEOH� HFRQRPLF� DFWLYLWLHV�� DQG� VSHFLI\LQJ� WKH� PHWKRGRORJ\� WR�
FRPSO\�ZLWK�WKDW�GLVFORVXUH�REOLJDWLRQ��DW����&20�������������ILQDO��-XO\�����������
 ���. See $PHQGLQJ� 'HOHJDWHG� 5HJXODWLRQ� �(8�� ���������� DV� UHJDUGV� HFRQRPLF�
DFWLYLWLHV�LQ�FHUWDLQ�HQHUJ\�VHFWRUV�DQG�'HOHJDWHG�5HJXODWLRQ��(8������������DV�UHJDUGV�
VSHFLILF�SXEOLF�GLVFORVXUHV�IRU�WKRVH�HFRQRPLF�DFWLYLWLHV��DW����&20������������ILQDO�����
6HSWHPEHU���������see also )LQ��6WDELOLW\��)LQ��6HUYV��	�&DS��0NW��8QLRQ� EU taxonomy: 
Complementary Climate Delegated Act to accelerate decarbonization��(85��&200¶1��
�)HE�� ��� ������ KWWSV���HF�HXURSD�HX�LQIR�SXEOLFDWLRQV��������VXVWDLQDEOH�ILQDQFH�
WD[RQRP\�FRPSOHPHQWDU\�FOLPDWH�GHOHJDWHG�DFWBHQ� �SRLQWLQJ� WKDW� WKLV� QHZ� GUDIW�
GHOHJDWHG�DFW�KDV� LQFOXGHG� LQ� WKH�(8� WD[RQRP\�FODVVLILFDWLRQ�JDV� DQG�QXFOHDU� HQHUJ\�
SURMHFWV�DV�WUDQVLWLRQDO�DFWLYLWLHV��FRYHUHG�E\�DUW��������RI�WKH�7D[RQRP\�5HJXODWLRQ���see 
also 4XHVWLRQV�DQG�$QVZHUV�RQ�WKH�(8�7D[RQRP\�&RPSOHPHQWDU\�&OLPDWH�'HOHJDWHG�
$FW� FRYHULQJ� FHUWDLQ� QXFOHDU� DQG� JDV� DFWLYLWLHV�� (85�� &200¶1�� �)HE�� ��� ������
KWWSV���HF�HXURSD�HX�FRPPLVVLRQ�SUHVVFRUQHU�GHWDLO�HQ�4$1'$B��B���� �³7KHVH� DUH�
DFWLYLWLHV�WKDW�FDQQRW�\HW�EH�UHSODFHG�E\�WHFKQRORJLFDOO\�DQG�HFRQRPLFDOO\�IHDVLEOH�ORZ�
FDUERQ�DOWHUQDWLYHV��EXW�GR�FRQWULEXWH�WR�FOLPDWH�FKDQJH�PLWLJDWLRQ�DQG�ZLWK�WKH�SRWHQWLDO�
WR�SOD\�D�PDMRU�UROH�LQ�WKH�WUDQVLWLRQ�WR�D�FOLPDWH�QHXWUDO�HFRQRP\��LQ�OLQH�ZLWK�(8�FOLPDWH�
JRDOV� DQG� FRPPLWPHQWV�� DQG� VXEMHFW� WR� VWULFW� FRQGLWLRQV�� ZLWKRXW� FURZGLQJ� RXW�
LQYHVWPHQW�LQ�UHQHZDEOHV�´���
 ���. See .HYLQ� 2¶6XOOLYDQ,  Inclusion of Gas and Nuclear in EU Taxonomy Not 
Necessary – Eamon Ryan�� ,5,6+� 7,0(6� �)HE�� ���
������KWWSV���ZZZ�LULVKWLPHV�FRP�EXVLQHVV�HQHUJ\�DQG�UHVRXUFHV�LQFOXVLRQ�RI�JDV�DQG�
QXFOHDU�LQ�HX�WD[RQRP\�QRW�QHFHVVDU\�HDPRQ�U\DQ����������� �UHSRUWLQJ� WKDW� ³WKH�(8�
)LQDQFLDO� 6HUYLFHV� &RPPLVVLRQHU� ZLWK� UHVSRQVLELOLW\� IRU� WKH� WD[RQRP\� ILOH��0DLUHDG�
0F*XLQQHVV��UHSHDWHG�WKLV�ZHHN�WKDW�WKH�SURSRVDO�ZDV�EDVHG�RQ�EHVW�VFLHQWLILF�DGYLFH��
)RXU�PHPEHU�VWDWHV�KDYH�DFFXVHG�WKH�&RPPLVVLRQ�RI�GHSDUWLQJ�IURP�VFLHQWLILF�HYLGHQFH��
DQG�$XVWULD�DQG� /X[HPERXUJ� KDYH� WKUHDWHQHG� WR� VXH�� ZLWK� WKH� SRVVLEOH� EDFNLQJ�
RI�'HQPDUN�´���see also -HQQLIHU�5DQNLQ��EU Includes Gas and Nuclear in Guidebook 
for “Green” Investments, *8$5',$1� �)HE�� ����
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FRPSOH[LWLHV�ZLOO�LQH[RUDEO\�DULVH�LQ�WKH�QHDU�IXWXUH�IURP�WKH�DGYHQW�RI�WKH�
(8� VRFLDO� WD[RQRP\����� EHFDXVH� FRQFHSWXDOL]LQJ� DQG� PHDVXULQJ� VRFLDO�
LPSDFW� SRVHV� GLIILFXOW� TXHVWLRQV� ZKRVH� DQVZHUV� DUH� XQVHWWOHG� DQG� RIWHQ�
HOXVLYH����� 7KLV� PHDQV� WKDW� WKH� FODVVLILFDWLRQ� RI� DQ� HFRQRPLF� DFWLYLW\� DV�
HQYLURQPHQWDOO\� RU� VRFLDOO\� VXVWDLQDEOH� LV� QRW�� DQG�ZLOO� QRW� EH�� D� RQH�RII�
H[HUFLVH�� ,QVWHDG�� WKH� FODVVLILFDWLRQ� HIIRUW� ZLOO� HYROYH� RYHU� WLPH�
DFFRPSDQ\LQJ� WKH�SROLF\�SURFHVV�DQG� WUDQVLWLRQV�DQG� UHTXLULQJ�VLJQLILFDQW�
IOH[LELOLW\�DQG�SRVVLEO\�UH�GHILQLWLRQV��
,W� LV� VXEPLWWHG� WKDW� WKH� QHZ� UXOHV�PDQGDWLQJ� VXVWDLQDELOLW\� LQIRUPDWLRQ�

GLVFORVXUHV��QDPHO\�WKH�&65'��WKH�6)'5�DQG�WKH�(8�7D[RQRP\�5HJXODWLRQ��
ZLOO� LPSURYH� WKH� DYDLODELOLW\� DQG� TXDOLW\� RI� QRQ�ILQDQFLDO� LQIRUPDWLRQ��
'HVSLWH� WKH� DGYDQWDJHV� RI� PRUH� DQG� EHWWHU� VXVWDLQDELOLW\� GLVFORVXUH�� WKH�
LPSOHPHQWDWLRQ�RI�WKHVH�UXOHV�LV�H[SHFWHG�WR�EH�D�FRPSOH[�SURFHVV�WKDW�PXVW�
EH�PRQLWRUHG�FORVHO\��2Q�WKH�VLGH�RI�FRUSRUDWH�VXVWDLQDELOLW\�UHSRUWLQJ��WKH�
GRXEOH�PDWHULDOLW\�SULQFLSOH�HQWDLOV�WKDW�ILQDQFLDOO\�LPPDWHULDO�LQIRUPDWLRQ�
PD\�QHYHUWKHOHVV�SURYH�WR�EH�VRFLDOO\�RU�HQYLURQPHQWDOO\�PDWHULDO��D�IDFW�WKDW�
ZLOO� SRVH� KDUVK� FKDOOHQJHV� WR� FRUSRUDWH� WHDPV����� ,Q� RUGHU� WR� PHHW� WKHVH�
FKDOOHQJHV��FRPSDQLHV�DUH�H[SHFWHG�WR�SXW�LQ�SODFH�GXH�GLOLJHQFH�DQG�RWKHU�
PDQDJHPHQW�SURFHVVHV�WR�PDNH�VXUH�WKDW�WKH\�PDNH�WKH�ULJKW�MXGJPHQWV��7KH�
GHWHUPLQDWLRQ�RI�PDWHULDOLW\�RI�VRFLDO�RU�HQYLURQPHQWDO�LQIRUPDWLRQ�FDQ�JLYH�
ULVH� WR� DPELJXLW\� FDXVHG� E\� GLYHUJLQJ� LQWHUSUHWDWLRQV����� 0RUHRYHU�� DV�
VXJJHVWHG� E\� HPSLULFDO� VWXGLHV�� VWDNHKROGHU� JURXSV� PD\� VKRZ� GLIIHUHQW�
SHUFHSWLRQV�RI�WKH�PDWHULDOLW\�OHYHO�RI�DQ�LWHP��H�J���HPSOR\HHV��VXSSOLHUV�DQG�
LQYHVWRUV� PD\� DWWULEXWH� D� GLIIHUHQW� OHYHO� RI� PDWHULDOLW\� WR� WKH� VDPH�
VXVWDLQDELOLW\�LWHP������'XH�WR�WKH�QDWXUH�RI�QRQ�ILQDQFLDO�LQIRUPDWLRQ��VXFK�

�
������� � KWWSV���ZZZ�WKHJXDUGLDQ�FRP�HQYLURQPHQW������IHE����HX�JXLGHERRN�
WD[RQRP\�JUHHQ�LQYHVWPHQWV�JDV�QXFOHDU�LQFOXGHG��
 ���. See 6XEJURXS� ��� 3ODWIRUP� RQ� 6XVWDLQDEOH� )LQDQFH�� (85�� &200¶1��
KWWSV���HF�HXURSD�HX�LQIR�EXVLQHVV�HFRQRP\�HXUR�EDQNLQJ�DQG�ILQDQFH�VXVWDLQDEOH�
ILQDQFH�RYHUYLHZ�VXVWDLQDEOH�ILQDQFH�SODWIRUP�VXVWDLQDEOH�ILQDQFHBHQ�VXEJURXSV�
�DFFHVVHG�RQ����2FWREHU��������
 ���. See generally�/XLJL�&RUYR�HW�DO���Mapping Social Impact Assessment Models: A 
Literature Overview for a Future Research Agenda�����6867$,1$%,/,7<���������,UHQH�
(OHRQRUD� /LVL�� Determinants and Performance Effects of Social Performance 
Measurement Systems�� -��%86��(7+,&6� �������� -�5HLVPDQ��9�2OD]DEDO�	�6�+RIIPDQ��
Putting the “Impact” in Impact Investing: The Rising Demand for Data and Evidence of 
Social Outcomes�����$0��-��(9$/8$7,21���������$OQR�(EUDKLPL�	�.DVWXUL�5DQJDQ��A 
Framework for Measuring the Scale and Scope of Social�Performance� ���81,9��&$/���
%(5.(/(<���������
� ����� 0DWKLGH�%RVVXW�HW�DO���supra�QRWH������DW��±���
 ���. See id. DW����
 ���. See id.�
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DV�ELRGLYHUVLW\�GDWD���WKH�ULVN�RI�PDWHULDO�RPLVVLRQV�DQG�PLVUHSUHVHQWDWLRQV��
DV�ZHOO�WKH�ULVN�RI�LQIRUPDWLRQ�RYHUORDGLQJ��LV�OLNHO\�WR�EH�KLJKHU�FRPSDUHG�
ZLWK�WKH�FDVH�RI�ILQDQFLDO�LQIRUPDWLRQ�����
5HSRUWLQJ� RQ� SULQFLSDO� DGYHUVH� LPSDFW� �3$,�� RI� D� ILUP� RU� SURGXFW� RQ�

VXVWDLQDELOLW\�IDFWRUV�� LV� OLNHO\�WR�EH�FRVWO\�DQG�EXUGHQVRPH�WR�)03V��7KH�
6)'5�UHTXLUHV�WKDW�)03V�DQG�,$V�ILOO�RXW�PDQGDWRU\�UHSRUWLQJ�WHPSODWHV�RQ�
3$,� FRPSRVHG� RI� PXOWLSOH� TXDQWLWDWLYH� DQG� TXDOLWDWLYH� LQGLFDWRUV�����
5HVWULFWLRQV�LQ�WKH�DYDLODELOLW\�RI�GDWD�RQ�HQYLURQPHQWDO�DQG�VRFLDO�LPSDFW��
DV�ZHOO�DV�SRRU�TXDOLW\�RI�DYDLODEOH�PHDVXUHPHQWV�DQG�PHWULFV�ZLOO�FHUWDLQO\�
UHPDLQ� D� FRQFHUQ� DV� WKH� QHZ� UXOHV� VWDUW� WR� EH� LPSOHPHQWHG����� ,W� LV� DQ�
LQHVFDSDEOH� UHDOLW\� WKDW� WKH� FDSDFLW\� RI� )03V� DQG� ,$V� WR� PHHW� WKH� QHZ�
UHSRUWLQJ� REOLJDWLRQV� LPSRVHG� E\� WKH� 6)'5�� DQG� E\� WKH� (8� 7D[RQRP\�
5HJXODWLRQ��KHDYLO\�GHSHQGV�RQ�D�IXOO�DQG�DGHTXDWH�LQIRUPDWLRQ�GLVFORVXUH�
E\� LQYHVWHH� FRPSDQLHV�� :LWKRXW� LQYHVWHH� FRPSDQLHV� VDWLVI\LQJ� WKLV� UROH��
)03V�DQG�,$V�ZLOO�ILQG�LUUHGHHPDEOH�REVWDFOHV�LQ�WKHLU�TXHVW�WR�GHWHUPLQH�
WKH�VXVWDLQDELOLW\�FKDUDFWHULVWLFV�DQG�LPSDFW�RI�WKHLU�SRUWIROLRV��LQFOXGLQJ�WKH�
H[WHQW�WR�ZKLFK�WKHLU�SRUWIROLRV�DUH�WD[RQRP\�DOLJQHG�����6LQFH�WKH�FRUSRUDWH�
VXVWDLQDELOLW\� UHSRUWLQJ� V\VWHP� LV� WKH� YLWDO� VRXUFH� WKDW� RULJLQDWHV�
VXVWDLQDELOLW\� GDWD� DQG� VSLOOV� WKHVH� GDWD� RYHU� PDUNHW� SDUWLFLSDQWV� DQG�
VWDNHKROGHUV��WKH�UROH�WKDW�WKH�LQYHVWHH�FRPSDQ\�SOD\V�LQ�WKH�SURFHVV�RI�GDWD�
RULJLQDWLRQ��SURFHVVLQJ�DQG�PHDVXUHPHQW�LV�SDUDPRXQW�����
7KLV� PHDQV� WKDW� WKH� TXDOLW\� DQG� TXDQWLW\� RI� FRUSRUDWH� VXVWDLQDELOLW\�

UHSRUWLQJ�LV�D�IXQGDPHQWDO�IDFWRU�ZLWKRXW�ZKLFK�WKH�(8�VXVWDLQDEOH�ILQDQFH�
SROLF\�ZLOO�PRVW� OLNHO\� IDLO��$JDLQVW� WKLV�EDFNGURS�� WKH� IDFW� WKDW� FRUSRUDWH�
VXVWDLQDELOLW\�GLVFORVXUH�ZLOO�DELGH�WR�VWDQGDUGV�WKDW�DUH�(8�ZLGH��PDQGDWRU\�
DQG�H[WHUQDOO\� DXGLWHG� LV�RI� FULWLFDO� LPSRUWDQFH�����7DFNOLQJ�JUHHQZDVKLQJ�

�
 ���. See %DXPXOOHU��supra QRWH�����DW����±����
� ����� )LQDO� 5HSRUW� RQ� GUDIW� 5HJXODWRU\� 7HFKQLFDO� 6WDQGDUGV�� -&� ����� ��� �2FW�� ����
�������
 ���. See Principal Adverse Impacts Reporting: Practical insights for the next stage 
of SFDR implementation��,5,6+�)81'6��������$XJ���������KDYLQJ�DQ�HYDOXDWLRQ�RI�WKH�
FXUUHQW�FRQGLWLRQV�IRU�FRPSOLDQFH�ZLWK�WKH�3ULQFLSDO�$GYHUVH�,PSDFW�5HSRUWHG�XQGHU�WKH�
6)'5�E\�WKH�LQYHVWPHQW�IXQG�LQGXVWU\�LQ�,UHODQG�KDV�EHHQ�SURGXFHG�E\�WKH�,ULVK�)XQGV�
,QGXVWU\�$VVRFLDWLRQ���
 ���. See Testing the Taxonomy. Insights from the PRI Taxonomy Practitioners Group��
35,1&,3/(� 5(63216,%/(� ,19�� �6HS�� ��� ������� KWWSV���ZZZ�XQSUL�RUJ�HX�WD[RQRP\�
DOLJQPHQW�FDVH�VWXGLHV�WHVWLQJ�WKH�WD[RQRP\�LQVLJKWV�IURP�WKH�SUL�WD[RQRP\�
SUDFWLWLRQHUV�JURXS������DUWLFOH� �LGHQWLI\LQJ� GDWD� DQG� ORJLVWLF� SUREOHPV� GHWHFWHG� E\�
PDUNHW�SDUWLFLSDQWV�ZKHQ�UHSRUWLQJ�WKH�DOLJQPHQW�RI�VHOHFWHG�LQYHVWPHQW�SRUWIROLRV�ZLWK�
WKH�(8�7D[RQRP\�UXOHV���
 ���. See (50��supra QRWH�����DW�����
 ���. See GLVFXVVLRQ�supra 6HFWLRQ�,,,��
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SUREOHPV�DW�WKH�FRUSRUDWH�OHYHO�LV�HTXDOO\�FUXFLDO��,W�LV�VXEPLWWHG�WKDW��DPRQJ�
RWKHU� REMHFWLYHV�� WKH� QHZ� UXOHV� RQ� FRUSRUDWH� VXVWDLQDELOLW\� UHSRUWLQJ� KDYH�
EHHQ�FHUWDLQO\�GHVLJQHG�ZLWK�DQ�H\H�WR�PLWLJDWLQJ�JUHHQZDVKLQJ�SUDFWLFHV��,W�
LV� QRWHG�� KRZHYHU�� WKDW� WKH� W\SLFDO� LQFHQWLYHV� LGHQWLILHG� LQ� YROXQWDU\�
LQIRUPDWLRQ� GLVFORVXUH� PRGHOV� WRZDUGV� PLVVWDWLQJ� VXVWDLQDELOLW\�
SHUIRUPDQFH� ZLOO� QRW� DEUXSWO\� YDQLVK�� 0DUNHW� SUHVVXUH� DULVLQJ� IURP�
FRPSHWLWLRQ� IRUFHV����� DQG� VRFLDO� SUHVVXUH� UHTXLULQJ� FRPSDQLHV� WR�
GHPRQVWUDWH� µOHJLWLPDF\¶� WRZDUGV� VRFLHW\� RU� WRZDUGV� VWDNHKROGHUV���� ZLOO�
UHPDLQ�� LI� QRW� LQWHQVLI\�� LQ� WKH� FRPLQJ� \HDUV�� %RZLQJ� WR� WKHVH� SUHVVXUHV��
FRPSDQLHV�PD\�FKRRVH�WR�JUHHQZDVK��RU�³VRFLDOZDVK´��ZLWK�WKH�SXUSRVH�RI�
PDLQWDLQLQJ�RU�DXJPHQWLQJ�WKHLU�FRPSHWLWLYH�SHUIRUPDQFH��IDOVH�VLJQDOOLQJ��
RU�WKHLU�OHJLWLPDF\�WRZDUGV�VRFLHW\�DQG�VWDNHKROGHUV��IDOVH�OHJLWLPDF\������
6XEVWDQWLDO�UHIRUPV�E\�FRPSDQLHV�LQ�WKHLU�RSHUDWLRQV��GXH�GLOLJHQFH��DQG�

PDQDJHPHQW�V\VWHPV�DUH�H[SHFWHG� LQ�RUGHU� WR�HQVXUH�FRPSOLDQFH�ZLWK� WKH�
QHZ� UXOHV� LPSRVLQJ� PDQGDWRU\� DQG� DXGLWHG� UHSRUWLQJ� RQ� VXVWDLQDELOLW\�
SHUIRUPDQFH�����0HPEHU�6WDWHV�DQG�GHVLJQDWHG�1&$V� LQ� WKHLU� VXSHUYLVRU\�
DQG� LQYHVWLJDWLYH� UROH� ZLOO� WDNH� RQ� WKH� FKDOOHQJHV� RI� VHFXULQJ� WKH�
WUDQVSDUHQF\� DQG� LQWHJULW\� RI� WKH� VXVWDLQDELOLW\� UHSRUWLQJ� UHJLPH�����
6LPLODUO\��WKH�LPSRUWDQFH�RI�GXH�FRPSOLDQFH�ZLWK�WKH�6)'5�LV�DSSDUHQW�DW�
WKH� OHYHO� RI� ILQDQFLDO� LQWHUPHGLDULHV�� DQG� DOWKRXJK� GHVLJQDWHG� 1&$V� DUH�
H[SHFWHG� WR� VXSHUYLVH� DQG� LQYHVWLJDWH� FRPSOLDQFH� GHILFLWV�� WKLV� FRQWURO�
V\VWHP�KDV�\HW�WR�EH�VHW�XS�DQG�HIIHFWLYHO\�LPSOHPHQWHG�����,Q�WKLV�VDPH�OLJKW��
�
� ����� 6LJQDOOLQJ� WKHRU\�SRVLWV� WKDW�D�FRPSDQ\�GLVFORVHV� LQIRUPDWLRQ� WR� WKH�SXEOLF� LQ�
VXVWDLQDELOLW\�UHSRUWV�EHFDXVH�LW�ZDQWV�WR�FRPPXQLFDWH�WR�WKH�PDUNHW�WKDW�WKH\�DUH�JRRG�
SHUIRUPHUV�DQG�� WKLV�ZD\�� WKH�FRPSDQ\�DLPV�DW�GLIIHUHQWLDWLQJ�IURP�RWKHU�FRPSHWLWRUV�
�H�J���SRRU�SHUIRUPHUV��DQG�JDLQ�D�FRPSHWLWLYH�HGJH�RU�DGYDQWDJH��See $OL�8\DU�HW�DO���Is 
Corporate Social Responsibility Reporting A Tool Of Signaling Or Greenwashing? 
Evidence From The Worldwide Logistics Sector�� ���� -��&/($1(5�352'�� �������� See 
generally %ULDQ�/��&RQQHOO\�HW�DO���Signaling Theory: A Review And Assessment�����-��
0*07����������
 ���. See generally &UDLJ�'HHJDQ��Introduction: The Legitimising Effect Of Social And 
Environmental Disclosures–A Theoretical Foundation�����$&&2817,1*��$8',7,1*��$1'�
$&&2817$%,/,7<� -�� �������� /HJLWLPDF\� WKHRU\� FODLPV� WKDW� D� FRPSDQ\� GLVFORVHV�
LQIRUPDWLRQ�WR�WKH�SXEOLF�LQ�VXVWDLQDELOLW\�UHSRUWV�EHFDXVH�LW�ZDQWV�WR�LQFUHDVH�RU�PDLQWDLQ�
LWV�VRFLDO�OHJLWLPDF\�RU�VWDNHKROGHU�OHJLWLPDF\��See id.�
 ���. Id.�
 ���. See GLVFXVVLRQ�supra 6HFWLRQ�,,,�
 ���. See, e.g., &RXQFLO�'LUHFWLYH������������DUW��������������2�-���/����������(&���
�UHSODFLQJ� DUW�� ��� RI� WKH�$FFRXQWLQJ�'LUHFWLYH� ��������(8�� �³>0HPEHU� 6WDWHV@� VKDOO�
SURYLGH�IRU�SHQDOWLHV�DSSOLFDEOH�WR�LQIULQJHPHQWV�RI�WKH�QDWLRQDO�SURYLVLRQV�DGRSWHG�LQ�
DFFRUGDQFH�ZLWK�WKLV�'LUHFWLYH�DQG�VKDOO�WDNH�DOO�WKH�PHDVXUHV�QHFHVVDU\�WR�HQVXUH�WKDW�
WKRVH�SHQDOWLHV�DUH�HQIRUFHG��7KH�SHQDOWLHV�SURYLGHG�IRU�VKDOO�EH�HIIHFWLYH��SURSRUWLRQDWH�
DQG�GLVVXDVLYH�´���
� ����� &RPPLVVLRQ�5HJXODWLRQ�����������DUW�����������2�-���/����������(8���³0HPEHU�
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RWKHU�PHFKDQLVPV� VHW� XS� IRU� WKH� SURWHFWLRQ� RI� LQYHVWRUV� LQ� WKH� FRQWH[W� RI�
0L),'� ,,�� PRUH� VSHFLILFDOO\� VXLWDELOLW\� DQG� SURGXFW� JRYHUQDQFH�
UHTXLUHPHQWV��ZLOO�QHHG�FORVH�VXSHUYLVLRQ�DQG�YLJRURXV�HQIRUFHPHQW�DV�ZHOO��
&KDOOHQJHV�PD\�HPHUJH�IURP�WKH�LQWHUQDO�RSHUDWLRQ�DQG�SUDFWLFDOLWLHV�RI�

WKH� DVVHVVPHQW� RI� VXLWDELOLW\�� 7KH� &RPPLVVLRQ� KDV� UHFHQWO\� SXEOLVKHG� LWV�
ILQGLQJV� IURP� D� FRPPRQ� VXSHUYLVRU\� DFWLRQ� �&6$�� ZLWK� 1&$V� RQ� WKH�
DSSOLFDWLRQ� RI� 0L),'� ,,� VXLWDELOLW\� UXOHV� DFURVV� WKH� (XURSHDQ� 8QLRQ�����
&RQGXFWHG�WKURXJKRXW�������WKLV�&6$�ORRNHG�DW�WKH�DSSOLFDWLRQ�RI�VXLWDELOLW\�
UHTXLUHPHQWV�FRYHULQJ�D�WRWDO�RI�����ILUPV�ORFDWHG�LQ����FRXQWULHV�RI�WKH�(8�
DQG�(XURSHDQ�(FRQRPLF�$UHD�����7KH�&6$�IRXQG�DGHTXDWH�FRPSOLDQFH� LQ�
UHODWLRQ� WR� LWHPV� RI� WKH� VXLWDELOLW\� UHTXLUHPHQW� DOUHDG\� UHJXODWHG� XQGHU�
0L),'� ,� ³VXFK� DV� ILUPV´� XQGHUVWDQGLQJ� RI� SURGXFWV� DQG� FOLHQWV� DQG� WKH�
SURFHVVHV� DQG� SURFHGXUHV� WR� HQVXUH� WKH� VXLWDELOLW\� RI� LQYHVWPHQWV�¶����
6KRUWFRPLQJV� ZHUH� DOVR� GHWHFWHG�� KRZHYHU�� HVSHFLDOO\� LQ� UHODWLRQ� WR�
UHTXLUHPHQWV� QHZO\� LPSRVHG� E\� 0L),'� ,,�� ³QRWDEO\� WKH� UHTXLUHPHQW� WR�
FRQVLGHU� WKH� FRVW� DQG� FRPSOH[LW\� RI� HTXLYDOHQW� SURGXFWV�� WKH� FRVWV� DQG�
EHQHILWV�RI�VZLWFKLQJ�LQYHVWPHQWV�DQG�VXLWDELOLW\�UHSRUWV�´����7KLV�&6$�UHSRUW�
GLG�QRW� LQYHVWLJDWH� WKH� LQWHJUDWLRQ�RI� VXVWDLQDELOLW\�FRQVLGHUDWLRQV� LQWR� WKH�
VXLWDELOLW\� DVVHVVPHQW�� +RZHYHU�� LW� LV� UHDVRQDEOH� WR� H[SHFW� WKDW�
LPSOHPHQWDWLRQ� SUREOHPV� ZLOO� HPHUJH� LQ� UHODWLRQ� WKLV� QHZ� VXVWDLQDELOLW\�
GLPHQVLRQ�RI�WKH�VXLWDELOLW\�UHTXLUHPHQWV��
7KH�&RPPLVVLRQ�KDV�GHFLGHG�WR�DGRSW�D�VR�FDOOHG�³WZR�VWHS´�VXLWDELOLW\�

DVVHVVPHQW�����8QGHU�WKLV�PHFKDQLVP��WKH�VHUYLFH�SURYLGHU�VKDOO�ILUVW�PDNH�
VXUH�WKDW�WKH�SURGXFWV�VHOHFWHG�VDWLVI\�WKH�FOLHQW¶V�ILQDQFLDO�REMHFWLYHV��2QO\�
DIWHU�WKDW�ILUVW�VWHS�LV�FRQFOXGHG�ZLOO�WKH�SURYLGHU�FRQVLGHU�WKH�FOLHQW¶V�VWDWHG�
VXVWDLQDELOLW\� SUHIHUHQFHV��$OWKRXJK� WKH� XQGHUO\LQJ� ORJLF� RI� WKLV� WZR�VWHS�
PHFKDQLVP�PDNHV�JRRG�VHQVH��D�GHJUHH�RI�FDXWLRQ�LV�UHTXLUHG�XQWLO�HYLGHQFH�
�
6WDWHV�VKDOO�HQVXUH�WKDW�WKH�FRPSHWHQW�DXWKRULWLHV�GHVLJQDWHG�LQ�DFFRUGDQFH�ZLWK�VHFWRUDO�
OHJLVODWLRQ�������7KH�FRPSHWHQW�DXWKRULWLHV�VKDOO�KDYH�DOO�WKH�VXSHUYLVRU\�DQG�LQYHVWLJDWRU\�
SRZHUV�WKDW�DUH�QHFHVVDU\�IRU�WKH�H[HUFLVH�RI�WKHLU�IXQFWLRQV�XQGHU�WKLV�5HJXODWLRQ�´���see 
also�(8�7D[RQRP\�5HJXODWLRQ��supra�QRWH�����DUW����±����
� ����� (XURSHDQ�6HFXULWLHV�DQG�0DUNHWV�$XWKRULW\��ESMA Presents The Results Of The 
2020 Common Supervisory Action (CSA) on Mifid II Suitability Requirements��3XEOLF�
6WDWHPHQW���-XO\�����������>KHUHLQDIWHU�CSA Report on 6XVWDLQDELOLW\@��
 ���. Id. DW����³$�WRWDO�RI�����ILUPV�ZKHUH�LQFOXGHG�LQ�WKH�&6$�VDPSOH������RI�ZKLFK�
FUHGLW� LQVWLWXWLRQV� �&,V��� DQG���� LQYHVWPHQW� ILUPV� �,)V��� D� IHZ�EUDQFKHV�RI� LQYHVWPHQW�
ILUPV�SDVVSRUWHG� LQ�RWKHU�0HPEHU�6WDWHV� DQG� IXQG�PDQDJHPHQW�FRPSDQLHV�ZHUH�DOVR�
LQFOXGHG�LQ�WKH�&6$�VDPSOH�´��
 ���. Id.�
 ���. Id.�
� ����� (XURSHDQ�6HFXULWLHV�DQG�0DUNHW�$XWKRULW\��Consultation Paper on Integrating 
Sustainability Risks and Factors in MiFID II��&RQVXOWDWLRQ�3DSHU��'HF�������������
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GHPRQVWUDWHV� KRZ� DGHTXDWHO\� WKH� VHFRQG� VWHS� RI� WKH� HYDOXDWLRQ� KDV� EHHQ�
XQGHUWDNHQ��7KH�ULVN�LV�WKDW��DV�D�PDWWHU�RI�LQGXVWU\�SUDFWLFH��WKH�HYDOXDWLRQ�
RI�VXLWDELOLW\�PD\�HQG�XS�IRFXVVLQJ�ODUJHO\�LQ�WKH�ILUVW�VWHS�DW�WKH�H[SHQVH�RI�
WKH�VHFRQG�VWHS�RI�WKH�DVVHVVPHQW�����)URP�WKH�SHUVSHFWLYH�RI�HQIRUFHPHQW��
0L),'�,,�ILUPV�VKDOO�HQVXUH�WKDW�WKH\�GXO\�DFFRXQW�IRU�DQG�WUHDW�WKH�FOLHQW¶V�
VXVWDLQDELOLW\�SUHIHUHQFHV��$FFRUGLQJ�WR�$UWLFOH�������0L),'�,,��D�IDLOXUH�WR�
VDWLVI\�WKH�FOLHQW¶V�VXVWDLQDELOLW\�SUHIHUHQFHV�ZLOO�FRQVWLWXWH�D�EUHDFK�RI�WKH�
FOLHQW¶V� LQYHVWPHQW� REMHFWLYHV� �SURYLGHG� WKDW� D� FOLHQW¶V� VXVWDLQDELOLW\�
SUHIHUHQFHV�EH�GHILQHG�DV�SDUW�RI� D� FOLHQW¶V�RYHUDOO� LQYHVWPHQW�REMHFWLYHV��
DQG��FRQVHTXHQWO\��D�EUHDFK�RI� WKH�VXLWDELOLW\�REOLJDWLRQ��7KLV� ORJLF�ZRXOG�
SURYLGH�D�QHDW�DQG�FRQFUHWH�OHJDO�EDVLV�IRU�VXSHUYLVLRQ�DQG�OLDELOLW\�����
7R� WKH� H[WHQW� WKDW�0L),'� ,,� SURGXFW� JRYHUQDQFH� UXOHV� KDYH� DOVR� EHHQ�

FUHDWHG� WR�SURWHFW� LQYHVWRUV� IURP�PLV�VHOOLQJ�SUDFWLFHV����� WKH� UXOHV� VKRXOG�
DOVR� EH� FDSDEOH� RI�PLWLJDWLQJ�JUHHQZDVKLQJ�SUDFWLFHV� UHODWLQJ� WR� ILQDQFLDO�
LQVWUXPHQWV�� 1RWZLWKVWDQGLQJ� WKLV� SRWHQWLDO�� LW� UHPDLQV� WR� EH� VHHQ� KRZ�
PDQXIDFWXUHUV�DQG�GLVWULEXWRUV�RI�ILQDQFLDO�LQVWUXPHQWV�PDQDJH�WR�LQWHJUDWH�
VXVWDLQDELOLW\� ULVN� DQG� SUHIHUHQFHV� LQ� WKH� SURGXFW� DSSURYDO� SURFHVV�����
(YLGHQFH�WR�WKLV�HIIHFW�LV�FXUUHQWO\�ODFNLQJ��,W�KDV�EHHQ�DUJXHG�WKDW�XQGHU�(8�
SURGXFW� JRYHUQDQFH� UXOHV� PDQXIDFWXUHUV� DQG� GLVWULEXWRUV� RI� ILQDQFLDO�
LQVWUXPHQWV�DUH�OLNHO\�WR�VWUXJJOH�WR�SURYLGH�WDUJHW�PDUNHW�GHVFULSWLRQV�DQG�
WR�FROOHFW�VKDUH�IHHGEDFN�LQIRUPDWLRQ�DERXW�FOLHQWV�DQG�PDUNHWV��WKH�UHVXOW�RI�
ZKLFK�LV�D�UHVWULFWHG�SURGXFW�RIIHU�����7KHUH�LV�D�GDQJHU�RI�H[DFHUEDWLQJ�WKLV�
SUREOHP�DV�D�UHVXOW�RI�LQFRUSRUDWLQJ�VXVWDLQDELOLW\�UHODWHG�UHTXLUHPHQWV�LQWR�

�
� ����� 0H]]DQRWWH��supra QRWH������
� ����� $OWKRXJK�WKLV�DSSURDFK�KDV�SUHYDLOHG�LQ�WKH�OHJDO�IRUPXODWLRQ�RI�WKH�GUDIW�'$�
0,),'�,,��IXUWKHU�LQWHUSUHWDWLRQV�PD\�EH�QHHGHG�DV�WKH�UXOH�LV�LPSOHPHQWHG��See (XURSHDQ�
6HFXULWLHV�DQG�0DUNHW�$XWKRULW\��Draft implementing technical standards under MiFID 
,,��)LQDO�5HSRUW��'HF�������������DPHQGLQJ�DUW��������DQG�DUW��������RI�0L),'�,,�'5���see 
also 0H]]DQRWWH��supra QRWH������9HHUOH�&RODHUW��Integrating sustainable finance into 
the MiFID II and IDD investor protection IUDPHZRUNV��-DQ�5RQVH�,QVWLWXWH��.X�/HXYHQ�
�1RY��������DW��±����0L),'�,,�$UW�����$VVHVVPHQW�RI�6XLWDELOLW\�DQG�$SSURSULDWHQHVV�
DQG�5HSRUWLQJ�WR�&OLHQWV��(XURSHDQ�6HFXULWLHV�DQG�0DUNHWV�$XWKRULW\��/DVW�9LVLWHG��-XQH�
�����������
� ����� 9HHUOH� &RODHUW�� Product Governance: Paternalism Outsource to Financial 
,QVWLWXWLRQV��-DQ�5RQVH�,QVWLWXWH��.X�/HXYHQ��1RY��������DW����
� ����� $�VXUYH\�LGHQWLI\LQJ�VKRUWFRPLQJV�LQ�WKH�LPSOHPHQWDWLRQ�RI�SURGXFW�JRYHUQDQFH�
UXOHV�KDV�EHHQ�FRQGXFWHG�E\�&)$�,QVWLWXWH�ZLWKRXW��KRZHYHU�� LQFOXGLQJ�VXVWDLQDELOLW\�
LVVXHV��See generally The Brave New World of Product Governance in the EU Asset 
Management ,QGXVWU\��&)$�,QVWLWXWH��0D\��������
� ����� &RODHUW�� supra QRWH� ���� �DUJXLQJ� WKDW� WKH� LQWURGXFWLRQ� RI� 0L),'� ,,� SURGXFW�
JRYHUQDQFH�REOLJDWLRQ�ZLOO�DIIHFW�GLVWULEXWRUV�E\�UHQGHULQJ�WKH�LGHQWLILFDWLRQ�RI�SURGXFW�
PDUNHWV�DQG�WKH�WUDQVPLVVLRQ�RI�LQIRUPDWLRQ�WR�PDQXIDFWXUHUV�PRUH�FRPSOLFDWHG��WKHUHE\�
FUHDWLQJ�GLVLQFHQWLYHV�WR�SURGXFW�RIIHU���
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WKH� SURGXFW� DSSURYDO� SURFHVVHV�� )ROORZLQJ� (60$¶V� &6$� RQ� VXLWDELOLW\�
UHTXLUHPHQWV��D�&6$�RQ�SURGXFW�JRYHUQDQFH�UHTXLUHPHQWV�KDV�UHFHQWO\�EHHQ�
ODXQFKHG�����)LQGLQJV�RQ�WKLV�ODWWHU�&6$�KDYH�\HW�WR�EH�SXEOLVKHG��$OWKRXJK�
VXFK� ILQGLQJV� DUH� H[SHFWHG� WR� \LHOG� YDOXDEOH� LQVLJKWV� LQWR� FRPSOLDQFH�
SUREOHPV�DIIOLFWLQJ�SURGXFW�JRYHUQDQFH�SURFHVVHV��WKH�JRDOV�VHW�IRU�WKLV�&6$�
KDYH�QRW�LQFOXGHG�VXVWDLQDELOLW\�FRQVLGHUDWLRQV�����
�

�
� ����� (XURSHDQ� 6HFXULWLHV� DQG� 0DUNHWV� $XWKRULW\�� ESMA Launches a Common 
Supervisory Action with NCAs on MIFID II Product Governance Rules��)HE�����������
KWWSV���ZZZ�HVPD�HXURSD�HX�SUHVV�QHZV�HVPD�QHZV�HVPD�ODXQFKHV�FRPPRQ�
VXSHUYLVRU\�DFWLRQ�QFDV�PLILG�LL�SURGXFW�JRYHUQDQFH�UXOHV��
 ���. See id.�
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This paper develops and presents the idea of intellectual property 
investment functions as part of a broader narrative on the privatization 
of international law. Using jurisprudence and private law arguments the 
paper charts how early investment treaties and ICSID cases interacts 
with intellectual property investments and then go on to show the rise of 
contemporary Free Trade Agreements provisions that upend the 
understanding of intellectual property as an investment function. The 
advocates of the investment principles clearly sees no objection on the 
application of customary international law to investment, and by extent, 
the investment function of intellectual property. It must also be borne in 
mind, that, at the same time, those who are also advocating for more 
clarity and legal certainty in the international legal order, envisage a 
world where private rights and other factors of globalization see the 
application of international legal principles to intellectual property 
investments. Such application, they believe, can help to add legitimacy 
and give justification of global legal relations based on economic 
principles. The arguments in this article goes beyond merely theoretical 
musings or methods. They can also significantly impact the outcome of 
cases that have to consider the interaction of public international law 
and private law norms in relation to intellectual property, or other cases, 
under considerations at international tribunals. Hence, to offer an 
impartial assessment of such interaction, and to find answers to the 
privatization issue, it is imperative to fully understand the context and 
content of private law rights in international law, and what are some of 
the recourse options available to public international law. Moreover, it 
is equally fitting to develop and argue a new account of private rights to 
help explain the occurrence of the privatization of international law. 
Naturally, it is not possible to pursue all the arguments that may explain 
the privatization of international law, and  as such, pursuing a specific 
line of argument under intellectual property can open up discourses for 
other questions that can be explained within the boundaries of private 
rights in international law. For instance, it is quite possible to ask: what 
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can best explain the rise of globalization from an international law point 
of view? What are the conditions that can permit the application of 
international law in the transposition of private law rights in intellectual 
property at the global level? What is the investment function of 
intellectual property, and how is it justified under international law? But 
more specifically, what is the connection, if any, of HLA Hart’s 
jurisprudence and intellectual property within an international law 
context? This article takes on some of these difficult questions against the 
backdrop of the privatization of international law from an intellectual 
property perspective. 

�
�

,��,QWURGXFWLRQ�����������������������������������������������������������������������������������������
,,��7KH�5XOH�RI�/DZ�DQG�WKH�3ULYDWL]DWLRQ�1H[XV�����������������������������������

$��7KH�([WUDWHUULWRULDO�-XULVGLFWLRQ�RI�3ULYDWH�7UDGHPDUN�
/DZ���������������������������������������������������������������������������������������

%��,QWHOOHFWXDO�3URSHUW\�,QYHVWPHQW�)XQFWLRQ������������������������������
,,,��+DUW���,QWHOOHFWXDO��3URSHUW\�)XQFWLRQV�DQG�WKH�*OREDOL]LQJ�RI�

³5LJKWV´���������������������������������������������������������������������������������������
$��³)DLU�DQG�(TXLWDEOH�7UHDWPHQW´�DQG�3ODLQ�3DFNDJLQJ�RI�

,QWHOOHFWXDO�3URSHUW\�,QYHVWPHQWV�����������������������������������������
%��2Q�WKH�1DWXUH�RI�,QWHUQDWLRQDO�,QYHVWPHQW�/DZ�LQ�WKH�

6\VWHP�RI�3XEOLF�,QWHUQDWLRQDO�/DZ�������������������������������������
&��³)DLU�DQG�(TXLWDEOH�7UHDWPHQW´�LQ�,QWHUQDWLRQDO�,QYHVWPHQW�

/DZ���������������������������������������������������������������������������������������
L��/HJDO�&KDUDFWHULVWLFV�RI�)DLU�DQG�(TXLWDEOH�7UHDWPHQW�����
LL��)DLU�DQG�(TXLWDEOH�1RUPDWLYH�6WDQGDUGV���7KRX�6KDOW�

1RW�$OWHU�7K\��,QWHOOHFWXDO�3URSHUW\��,QYHVWPHQWV���������
LLL��,QWHOOHFWXDO�3URSHUW\�,QYHVWPHQWV�DV�6RXUFHV�RI�)DLU�DQG�

(TXLWDEOH�7UHDWPHQW��������������������������������������������������������
'��7REDFFR�5HJXODWLRQ��)DLU�DQG�(TXLWDEOH�7UHDWPHQW���������������

L��/HJLVODWLYH�'HYHORSPHQW�5HJDUGLQJ�7REDFFR�
5HJXODWLRQ�����������������������������������������������������������������������

LL��7UDGHPDUNV�DV�,QWHOOHFWXDO�3URSHUW\�,QYHVWPHQWV�������������
LLL��7UDGHPDUN�8VH��3ODLQ�3DFNDJLQJ�(QFXPEUDQFHV�DQG�WKH�

/DZ�RI�,QWHUQDWLRQDO�,QYHVWPHQW�������������������������������������
LY��7KH�3XEOLF�DQG�3ULYDWH�,QWHUQDWLRQDO�/DZ�'LPHQVLRQ��

DQ�$QDO\WLFDO�'LVFXVVLRQ�������������������������������������������������
,9��7KH�$XWKRULW\�5LJKWV�1HHG�RI�$GMXGLFDWLQJ�3ULYDWH�5LJKWV�LQ�

3XEOLF�,QWHUQDWLRQDO�/DZ��������������������������������������������������������������
$��$GMXGLFDWLRQ�±�$�+DUWLDQ�9LHZ�LQ�/LJKW�RI�WKH�$XVWUDOLD���

&HUWDLQ�0HDVXUHV�DQG�7UDGHPDUN�%DVLF�7UHDW\�
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)XQFWLRQ��������������������������������������������������������������������������������
%��$XWKRULW\�5LJKWV��7KH�0HDQLQJ�RI�³$XWKRULW\´�LQ�&KLQD�±�

(QIRUFHPHQW�������������������������������������������������������������������������
&��3ULYDWH�5LJKWV�LQ�3ULYDWL]LQJ�3XEOLF�/DZ�±�7KH�/HVVRQ�IURP�

2LO�6WDWHV�(QHUJ\������������������������������������������������������������������
'��/H[�&RVPRSROLV��3ULYDWH�+DUG�/DZ�%H\RQG�75,36"�������������

9��)UDPLQJ�D�7KHRUHWLFDO�3HUVSHFWLYH��1HWZRUN�RI�2EOLJDWLRQV�������������
9,��&RQFOXVLRQ��0RUH�4XHVWLRQV������������������������������������������������������������
3RVWVFULSW������������������������������������������������������������������������������������������������
�

,��,1752'8&7,21�
7KH� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� ULJKWV� V\VWHP� DQG� LQWHUQDWLRQDO�

LQYHVWPHQW�ODZ�DUH�ZLWKRXW�D�GRXEW�RQH�RI�WKH�PRVW�VLJQLILFDQW�GHYHORSPHQWV��
ZKHUH�WKHVH�UHJLPHV�FROOLGH�ZLWK��SXEOLF��LQWHUQDWLRQDO�ODZ�DQG�WKH�QHWZRUN�
RI�WULEXQDOV�DGMXGLFDWLQJ�GLVSXWHV�RQ��RU��UHODWLQJ�WR�LQWHOOHFWXDO�SURSHUW\�DV�
LQYHVWPHQWV��
,W� LV� WUXH� WKDW� RWKHU� UHJLPHV� LQ� WKH� LQWHUQDWLRQDO� OHJDO� V\VWHP�� VXFK� DV�

:72�WUDGH� ODZ��� LQYHVWPHQW� DUELWUDWLRQ��� SURGXFW� VWDQGDUGV��� DQG� RWKHUV��
KDYH�TXHVWLRQHG�RU�VRXJKW� WR�SODFH� WKHLU�SURSHU� UROH�ZLWKLQ� WKH�FRQWH[W�RI�
SXEOLF� LQWHUQDWLRQDO� ODZ�� � 7KH� SXUSRVH� RI� WKLV� $UWLFOH� LV� WR� IROORZ� WKHVH�
HVWDEOLVKHG� WUDGLWLRQV�E\�GHPRQVWUDWLQJ�KRZ�WKH� OHJDO�FRQWHQW�DQG�SURFHVV�
WKDW� FRQWULEXWHV� WR� WKH� HYROXWLRQ� RI� WKH� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\�
OHJDO�V\VWHP�evolved DV�D�UHVXOW�RI�OHJDO�DQG�HSLVWHPLF�IXQFWLRQV����,Q�GRLQJ�
ZH�LW�ZLOO�EH�SRVVLEOH�WR�VKRZ�KRZ�WKH�UHJXODWRU\�SURFHVV�HPHUJHV�DV�D�UHVXOW�

�

� ��� See generally -2267� 3$8:(/<1��&21)/,&7� 2)� 12506� ,1� 38%/,&�
,17(51$7,21$/�/$:��+2:�:72�/$:�5(/$7(6�72�27+(5�58/(6�2)�,17(51$7,21$/�
/$:���������VHWWLQJ�RXW�KRZ�FRQIOLFW�UXOHV�RFFXU�LQ��LQWHUQDWLRQDO�WUDGH�UHJLPHV���
� ��� See generally *86� 9$1� +$57(1�� ,19(670(17� 75($7<� $5%,75$7,21� $1'�
38%/,&� /$:� ������� �SURYLGLQJ� DQ� RYHUYLHZ� RI� WKH� GHYHORSPHQW� RI� LQWHUQDWLRQDO�
DUELWUDWLRQ�ODZ�DQG�WKH�GHYHORSPHQW�RI�WKH�LQWHUQDWLRQDO�LQYHVWPHQW�WUHDW\�UHJLPH���
 �. See generally�+$50�6&+(3(/��7+(�&2167,787,21�2)�35,9$7(�*29(51$1&(��
352'8&7�67$1'$5'6�,1�7+(�5(*8/$7,21�2)�,17(*5$7,1*�0$5.(76���������SURYLGLQJ�
DQ�RYHUYLHZ�RI�WKH�GHYHORSPHQW�RI�SULYDWH�VWDQGDUGV�RYHU�SXEOLF�JRYHUQDQFH�LQ�SURGXFW�
VWDQGDUGV���
 �. See generally� 3�� 6HDQ� 0RUULV�� From Territorial to Universal — The 
Extraterritoriality of Trademark Law and the Privatizing of International Law�� ���
&$5'2=2�$576�	�(17��/�-��������±����������>KHUHLQDIWHU�0RUULV��From Territorial to 
Universal@��see also�3��6HDQ�0RUULV��The Private Foundations of International Law����
-86�*(17,80� �� -��2)� ,17¶/�/(*$/�+,67���� �������� 3�� 6HDQ�0RUULV��The Practices of 
Private Global Norm Production and Intellectual Property Epistemic Communities�����
6<5$&86(�-��2)��,17¶/�/��	�&20��������������



���� AMERICAN UNIVERSITY BUSINESS LAW REVIEW� 9RO�������

�

RI�WKH�QHHGV�RI�WKH�FRPPXQLW\�RI�PRVWO\�SULYDWH�ULJKWV�KROGHUV��DQG�WR�VRPH�
H[WHQW�KRZ�VWDWHV�DQG�RWKHU�SOD\HUV�LQ�WKH�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�
V\VWHP�DFTXLHVFH�WR�SULYDWH�QRUP�JHQHUDWLRQ��
%\�ZD\�RI�VXPPDU\��WKH�SULYDWL]DWLRQ�RI�LQWHUQDWLRQDO�ODZ�GRHV�QRW�PHDQ�

WKDW�WKH�VWDWH�KDV�UHWUHDWHG�IURP�LWV�SULPDU\�REOLJDWLRQ�RI�LQWHUQDWLRQDO�ODZ�
PDNLQJ��� UDWKHU�� WKH� VWDWH� KDV� EHHQ� HYHU� SUHVHQW�� EXW� PRVWO\� DV� D� WRRO� RI�
HSLVWHPLF� FRPPXQLWLHV� WR� FDUU\� RXW� LQWHUQDWLRQDO� ODZ�PDNLQJ� REOLJDWLRQV���
5DWKHU�WKDQ�VLGH�OLQLQJ�WKH�UROH�RI�WKH�VWDWH��WKLV�$UWLFOH�WDNHV�WKH�YLHZ�WKDW�
VWDWHV�DUH�VWLOO�HVVHQWLDO�LQ�KRZ�ODZ�DW�WKH�JOREDO�OHYHO�LV�PDGH��FRPSOLHG�ZLWK��
HQIRUFHG� DQG� PRQLWRUHG�� +RZHYHU�� WKH� SULYDWL]DWLRQ� DSSURDFK� WKDW� WKLV�
$UWLFOH�H[SRXQGHG�RQ�LV�WKDW�WKH�JOREDO�SURYLGHQFH�DQG�VWUXFWXUH�RI�PRGHUQ�
UXOH� RI� ODZ� ²� ZKHWKHU� WKH� SXEOLF� LQWHUQDWLRQDO� OHJDO� VWUXFWXUHV�� RU� WKH�
LQWHUQDWLRQDO� SULYDWH� OHJDO� VWUXFWXUHV�²� IXQFWLRQV� LQ� D� G\QDPLF� ZD\� WKDW�
RSHQV�QHZ�UHDOPV�RI�LQWHUSUHWDWLRQ�� �6XFK�QHZ�UHDOPV�DUH�QRW� WKH�IDPLOLDU�
³WUDQVQDWLRQDO� ODZ�´� ³FRQVWLWXWLRQDOL]DWLRQ� RI� LQWHUQDWLRQDO� ODZ�´�
³IUDJPHQWDWLRQ� RI� LQWHUQDWLRQDO� ODZ´� RU� ³SOXUDOL]DWLRQ�´� � 5DWKHU�� WKH� QHZ�
UHDOP�LV� WKH�SULYDWL]DWLRQ�SURFHVV�ZKHUH� ODZ�PDNLQJ�DQG�UHJXODWRU\�QHHGV�
IRUPV�SDUW�RI�KRZ�FKDQJHV�WR�WKH�PDNLQJ�DQG�IXQFWLRQ�RI��LQWHUQDWLRQDO�ODZ�
RFFXUV��DQG�WKH�FRPSOH[�JOREDO�UHJLPH�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�LV�WKH�
LGHDO�FDQGLGDWH�WR�IUDPH�WKDW�QDUUDWLYH����)XUWKHUPRUH��VLWXDWLQJ�WKH�HPHUJLQJ�
QDUUDWLYHV� RQ� LQWHUQDWLRQDO� LQYHVWPHQW� LQ� WKH� LQWHOOHFWXDO� SURSHUW\� GRPDLQ�
ZLOO�IXUWKHU�VWUHQJWKHQ�WKH�DUJXPHQW��LQ�WKLV�$UWLFOH��)RU�LQVWDQFH��TXHVWLRQV�
UHODWLQJ� WR� IDLU� DQG� HTXLWDEOH� WUHDWPHQW� �)(7��� WKH� DWWHPSWV� WR� UHJXODWH�
WREDFFR�DGYHUWLVLQJ�DQG�LWV�LPSDFW�RQ�WKH�IXQFWLRQ�RI�WUDGHPDUNV��WKH�UROH�RI�
FDVH�ODZ�LQ�WKH�:RUOG�7UDGH�2UJDQL]DWLRQ��³:72³��DQG�WKHLU�UHOHYDQFH�IRU�
LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQW�IXQFWLRQ�ZLOO�EH�RI�XWPRVW�LPSRUWDQFH���%XW�
SHUKDSV�WKH�QRYHOW\�RI�WKLV�$UWLFOH�OLHV�LQ�KRZ�D�UHDGLQJ�RI�+/$�+DUW��DQG�
SULYDWH�DGMXGLFDWLRQ�KHOSV�WR�VWHHU�WKH�QDUUDWLYH�LQWR�DQ�RXW�RI�ER[�GLUHFWLRQ�
VR� WKDW� WKHRU\� DQG� SUDFWLFH� FDQ� RIIHU� QHZ� SHUVSHFWLYHV� RQ� WKH� LQYHVWPHQW�
IXQFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\��
�
� ��� )RU� DUJXPHQWV� VXJJHVWLQJ� WKDW� GHVSLWH� WKH� HPHUJHQFH� RI� SULYDWH� WUDQVQDWLRQDO�
UHJXODWRU\�UHJLPHV�WKH�VWDWH�LV�VWLOO�FDSDEOH�RI�SHUIRUPLQJ�LWV�IXQFWLRQ��VHH�.ODXV�'LHWHU�
:ROI��The Non-Existence of Private Self-Regulation in the Transnational Sphere and its 
Implications for the Responsibility to Procure Legitimacy: The Case of the Lex Sportiv��
��*/2%��&2167,787,21$/,60��������������
 �. See�&KULVWRSK�%HDW�*UDEHU�	�*XQWKHU�7HXEQHU��Art and Money: Constitutional 
Rights in the Private Sphere?�� ��� 2;)25'� -�� /(*$/� 678'�� ��� ������� �DUJXLQJ� WKDW�
FRQVWLWXWLRQDO� ULJKWV�QHHG� WR�EH�H[WHQGHG� LQWR� WKH� UHJLPHV�RI�SULYDWH�JRYHUQDQFH���see 
also�*LOOLDQ�.��+DGILHOG��Privatizing Commercial Law: Lessons from ICANN����-��60$//�
	�(0(5*,1*�%86��/�������������������GLVFXVVLQJ�SXEOLF�FKRLFH�DQG�ODZ�DQG�HFRQRPLF�
DSSURDFKHV���
� ��� +�/�$��+$57��7+(�&21&(37�2)�/$:���������
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6RPH�VFKRODUV�KDYH�DUJXHG�RYHU�WKH�\HDUV�WKDW�WKH�FRPPHUFLDO�QH[XV�DQG�
LQWHUQDWLRQDO�ODZ�DV�VXFK�DUH�FUHDWLQJ�PXOWLSOH�OHJDOLWLHV�LQ�WKH�LQWHUQDWLRQDO�
V\VWHP��EXW�PRVW�RI�WKHP�KDYH�VHW�WKHLU�DUJXPHQWV�DJDLQVW�WKH�EDFNGURS�RI�
RQH�VL]H�ILWV�DOO�GHVFULSWLRQV��RU�FULWLFLVPV�����%XW��PRUH�VLJQLILFDQWO\�ZKDW�
KDV�EHHQ�PLVVLQJ�ZDV�D�GHWDLOHG�EUHDN�GRZQ�RI�WKH�HPHUJHQFH�RI�WKH�QHZ�
LQWHUQDWLRQDO�OHJDO�RUGHU�DV�D�UHVXOW�RI�WKH�LQWHUIHUHQFH�RI�³GRPHVWLF�ODZ�OLNH´�
VLWXDWLRQV� LQ� SXEOLF� LQWHUQDWLRQDO� ODZ�� RU� DV� ,� IUDPH� LW� LQ� WKLV� DUWLFOH�� WKH�
LQYHVWPHQW� IXQFWLRQ� RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV� DJDLQVW� SXEOLF�
LQWHUQDWLRQDO�ODZ���,�GR�QRW�H[FOXGH�WKHRU\�IURP�P\�DUJXPHQWV�LQ�WKLV�$UWLFOH��
KRZHYHU��,�DP�NHHQHU�WR�VKRZ�KRZ�GLIIHUHQW�HQFXPEUDQFHV�KDYH�FRQWULEXWHG�
WR�WKH�QHHG�WR�ORRN�DW�QHZ�ZD\V�RI�KRZ�SULYDWH�DGMXGLFDWLRQ�LV�FKDQJLQJ�WKH�
ZD\�LQ�ZKLFK�LQWHUQDWLRQDO�ODZ�DQG�VXE�ILHOGV�DV�VXFK�LV�FKDQJLQJ�WKH�LPDJH�
RI�WKH�LQWHUQDWLRQDO�OHJDO�RUGHU��
%HFDXVH� LQWHUQDWLRQDO� ODZ� KDV� ORQJ� EHHQ� ³FRQIURQWHG� ZLWK� D� VHULRXV�

SURFHVV�RI�SULYDWL]DWLRQ´��WKHQ��KRZ�ZH�DSSURDFK�VXFK�SULYDWL]DWLRQ�UHDOO\�
PDWWHUV�� HVSHFLDOO\� LI� WKH� DSSURDFK� WR� ³>S@ULYDWL]DWLRQ�� DOVR� RQ� WKH�
LQWHUQDWLRQDO� OHYHO�� PXVW� QRW� XQGHUPLQH� WKH� UXOH� RI� ODZ�´��� � %HFDXVH�
LQWHOOHFWXDO�SURSHUW\�ULJKWV�DUH�JRYHUQHG�E\�VWURQJ�SULYDWH�UXOHV��ERWK�LQ�WKH�
GRPHVWLF�DQG�WKH�JOREDO�V\VWHP��LW�LV�GLIILFXOW�WR�VHH�KRZ�WKH�UHJXODWLRQ�RI�
LQWHOOHFWXDO� SURSHUW\� ULJKWV� FDQ� XQGHUPLQH� WKH� UXOH� RI� ODZ�� �$OWKRXJK�� DQ�
DUJXPHQW�FDQ�EH�PDGH�WKDW�VWULQJHQW�LQWHOOHFWXDO�SURSHUW\�UXOHV�FDQ�LPSHGH�
WKH� HFRQRPLF� JURZWK� RI� VRFLHWLHV�� WKLV� VWLOO� GRHV� QRW�PHHW� DQ\� FULWHULD� RI�
XQGHUPLQLQJ�WKH�UXOH�RI�ODZ��

,,��7+(�58/(�2)�/$:�$1'�7+(�35,9$7,=$7,21�1(;86�
7KH�VWDUWLQJ�SRLQW�IRU�IUDPLQJ�SULYDWL]DWLRQ�DV�WKH�UXOH�RI�ODZ�LV�WR�FRPH�

WR�WHUPV�ZLWK�WKH�WZR�QRWLRQV���2Q�WKH�RQH�KDQG��SULYDWL]DWLRQ�FDSWXUHV�KRZ�
HSLVWHPLF� FRPPXQLWLHV� H[HUFLVH� VRPH� IRUP� RI� state-like authority� LQ�
LQWHUQDWLRQDO�ODZ�PDNLQJ��DQG�RQ�WKH�RWKHU��WKH�UXOH�RI�ODZ����DPRQJ�RWKHU�

�
 �. See, e.g.,�7+(�&2167,787,21$/,=$7,21�2)�,17(51$7,21$/�/$:��-DQ�.ODEEHUV��
$QQH�3HWHUV�	�*HLU�8OIVWHLQ�HGV����������
� ��� -DQ�.ODEEHUV��Setting the Scene��in &2167,787,21$/,=$7,21�2)�,17(51$7,21$/�
/$:� supra�QRWH����DW������±����
� ���� $QQH� 3HWHUV�� Membership in the Global Constitutional Community�� in� 7+(�
&2167,787,21$/,=$7,21�2)�,17(51$7,21$/�/$:��supra QRWH����DW�����������
 ��. See�/21�/��)8//(5��7+(�025$/,7<�2)�/$:, ��±�� �<DOH�8QLY��3UHVV��UHYLVHG�
HG�� ������ �VHWWLQJ� RXW� HLJKW� SULQFLSOHV� RI� OHJDOLW\��� 7KHVH� SULQFLSOHV� KDYH� EHHQ�
WUDGLWLRQDOO\� LGHQWLILHG� DV�� JHQHUDOLW\�� SXEOLFLW\�� QRQUHWURDFWLYLW\�� FODULW\��
QRQFRQWUDGLFWLRQ��SRVVLELOLW\�RI�FRPSOLDQFH��VWDELOLW\��DQG�FRQJUXHQFH�EHWZHHQ�RIILFLDO�
DQG�GHFODUHG�DFWLRQ���6HH�DOVR�/LVD�0��$XVWLQ��Property and the Rule of Law�����/(*$/�
7+(25<������������GLVFXVVLQJ��WKHVH�IRUPV�RI�OHJDOLW\�LQ�WKH�FRQWH[W�RI�WKH�UXOH�RI�ODZ���
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WKLQJV��VXJJHVW�WKDW�DXWKRULW\�GHULYHV�IURP�ODZ�����2I�FRXUVH��WKH�vague�LGHD�
RI� WKH� UXOH� RI� ODZ� FDQQRW� EH� H[SODLQHG� DZD\� DV� D� PHUH� OLQNDJH� WR�
³DXWKRULW\´���� EXW� QHYHUWKHOHVV�� DV� LW� LV� QRW� P\� LQWHQWLRQ� WR� HQJDJH� LQ� DQ�
DQDO\VLV�RI�WKH�UXOH�RI�ODZ��WKDW�OLQNDJH�ZLOO�VXIILFH��
7KH�EURDGHU�SXUSRVH�KHUH�LV�WR�GHPRQVWUDWH�SULYDWL]DWLRQ�DV�D form�RI�WKH�

UXOH�RI�ODZ�DQG�WKLV�LV�TXLWH�SRVVLEOH�JLYHQ�WKH�impreciseness�LQ�WKH�FRQFHSW�
RI�WKH�UXOH�RI�ODZ�����+HQFH��LQ�WKH�VDPH�IDVKLRQ�WKDW�SULYDWL]DWLRQ�FDSWXUHV�
WKH�OHJDO�SURFHVV�DQG�LQWHUDFWLRQV�RI�HSLVWHPLF�FRPPXQLWLHV�LQ�LQWHUQDWLRQDO�
ODZ�PDNLQJ��WKH�QRWLRQ�RI�UXOH�RI�ODZ�DOVR�FDQ�FDSWXUH�WKH�LQWHUVHFWLRQ�DQG�
H[SDQVLRQ�RI�GLIIHUHQW�OHJDO�UHJLPHV�����%XW�LUUHVSHFWLYH�RI�WKH�validity�WKDW�
UXOH�RI�ODZ�WDNHV��D�IXQGDPHQWDO�TXHVWLRQ�LV�ZKHWKHU�WKH�UXOH�RI�ODZ�FRQWDLQV�
DQ\� IRUPDO� DQG� SURFHGXUDO� DVSHFWV� WKDW� VXSSRUWV� WKH� SDUWLFLSDWLRQ� RI�
HSLVWHPLF�FRPPXQLWLHV�LQ�LQWHUQDWLRQDO�ODZ�PDNLQJ�����
$�UHODWHG�TXHVWLRQ�LV�WKHQ�WR�ZKDW�H[WHQW�GRHV�WKH�UXOH�RI�ODZ�HPEUDFH�WKH�

V\VWHP�RI�LQWHUQDWLRQDO�SULYDWH�ODZ�WKDW�UHOLHV�PXFK�RQ�WKH�privateness�LQ�WKH�
LQWHUQDWLRQDO�HFRQRPLF�VSKHUH�����7KHVH�TXHVWLRQV�DUH�VLJQLILFDQW�IRU�WKH�IDFW�

�
 ��. See $�9�� ',&(<�� ,1752'8&7,21� 72� 7+(� 678'<� 2)� 7+(� /$:� 2)� 7+(�
&2167,787,21��������WK�HG���������QRWLQJ�WKDW�WKH�UXOH�RI�ODZ�HQFRPSDVV�³WKH�H[HUFLVH�
E\�SHUVRQV�LQ�DXWKRULW\�RI�ZLGH��DUELWUDU\��RU�GLVFUHWLRQDU\�SRZHUV�RI�FRQVWUDLQW´���
 ��. See, e.g.�� 7LPRWK\� $�� 2�� (QGLFRWW��The Impossibility of the Rule of Law�� ���
2;)25'�-��/(*$/�678'������������-26(3+�5$=��7+(�$87+25,7<�2)�/$:�������2[IRUG�
8QLY��3UHVV��������³$�UXOH�RI�ODZ�LV�YDOLG�LI�DQG�RQO\�LI�LW�KDV�WKH�QRUPDWLYH�FRQVHTXHQFHV�
LW�SXUSRUWV�WR�KDYH��,W�LV�OHJDOO\�YDOLG�LI�DQG�RQO\�LI�LW�LV�YDOLG�EHFDXVH�LW�EHORQJV�WR�D�OHJDO�
V\VWHP� LQ� IRUFH� LQ� D� FHUWDLQ� FRXQWU\� RU� LV� HQIRUFHDEOH� LQ� LW�� L�H�� LI� LW� LV� V\VWHPDWLFDOO\�
YDOLG�´��But see�$GDP�6KLQDU��One Rule to Rule Them All? Rules of Law Against the Rule 
of Law����7+(25<�	�35$&7��/(*,6��������������GLVFXVVLQJ�WKH�WHQVLRQ�ZLWKLQ�WKH�UXOH�RI�
ODZ���
� ���� )RU�GHEDWHV��VHH��IRU�H[DPSOH��)UDQN�/RYHWW��$UWLFOH��A Positivist Account of the 
Rule of Law�����/��	�62&��,148,5<������������
� ���� See, e.g.�� 6HUJLR� 0�� &DUERQH�� Rule of Law and Non-State Actors in the 
International Community: Are Uniform Law Conventions Still a Useful Tool in 
International Commercial Law�� ��� 81,)�� /�� 5(9�� ���� �������� 3HWHU�7RELDV� 6WROO��
International Investment Law and the Rule of Law����*2(77,1*(1�-��,17¶/�/��������������
67(3+(1� +803+5(<6�� 7+($75(� 2)� 7+(� 58/(� 2)� /$:�� 75$161$7,21$/� /(*$/�
,17(59(17,21�,1�7+(25<�$1'�35$&7,&(���������
� ���� Cf.�$XVWLQ��supra�QRWH�����DW���±����TXHVWLRQLQJ�ZKHWKHU�WKH�UXOH�RI�ODZ�LV�RQH�
RI� IRUP�RU�VXEVWDQFH� LQ� WKH�FRQWH[W�RI�SURSHUW\� ODZ��� �5,&+$5'�(367(,1��'(6,*1�)25�
/,%(57<��35,9$7(�3523(57<��38%/,&�$'0,1,675$7,21��$1'�7+(�58/(�2)�/$:��������±
��� ������� �GLVFXVVLQJ�³WKH� OLPLWDWLRQV� LQ�QDWXUDO� ODZ� WKHRU\� WKDW�SRLQW� WR� DGRSWLQJ�DQ�
H[SOLFLW� XWLOLWDULDQ� DSSURDFK� WKDW� HYDOXDWHV� DOO� ODZV� LQ� WKH� OLJKW� RI� WKHLU� V\VWHPDWLF�
FRQVHTXHQFHV�IRU�VRFLHW\�DV�D�ZKROH´���
� ���� ,�XVH�WKH�WHUP�³LQWHUQDWLRQDO�SULYDWH�ODZ´�DV�UHIHUHQFH�WR�QRQ�LQWHUQDWLRQDO�ODZ�
LQVWUXPHQWV�WKDW�DSSO\�LQ�WKH�SULYDWH�VSKHUH�DW�WKH�LQWHUQDWLRQDO�OHYHO��ZKLFK�PD\�LQFOXGH�
WKRVH�RQ�LQWHOOHFWXDO�SURSHUW\�DQG�LQYHVWPHQW�ODZ�UHODWHG�DFWLYLWLHV��,Q�RQH�ZD\�WKH�WHUP�
DV�XVHG�LQ�WKLV�$UWLFOH�LV�DOVR�V\QRQ\PRXV�ZLWK�SULYDWH�LQWHUQDWLRQDO�ODZ��KRZHYHU��,�DP�
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WKDW�WKH\�LQFOXGH��DQG�RU�PDNH��WKH�FRQQHFWLRQ�WR�WKH�V\VWHP�RI�private law 
rules ²�VXFK�DV�WKRVH�IRXQG�LQ�LQWHOOHFWXDO�SURSHUW\�ULJKWV�RU�LQYHVWPHQW�ODZ�
ERWK�DW�WKH�GRPHVWLF�DQG�LQWHUQDWLRQDO�OHYHO���,Q�DGGLWLRQ��SULYDWL]DWLRQ�WDNHV�
LQWR�DFFRXQW�D�IRUP�RI�OHJDO�RUGHULQJ��LQ�RWKHU�ZRUGV��ZKHQ�WKH�SURFHVV�RI�
UXOHPDNLQJ�LQ�LQWHUQDWLRQDO�ODZ�LV�VHHQ�DV�GULYHQ�E\�D�FRPPRQ�IUDPHZRUN�
RI�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�HFRQRPLF�JRYHUQDQFH��
)RU�HSLVWHPLF�FRPPXQLWLHV��WKH�UXOH�RI�ODZ�RSHUDWHV�RU�LV�IXOO\�IXQFWLRQDO�

ZKHQ�WKHLU�REMHFWLYHV�DUH�PHW�ZKHQ�WUHDWLHV�DUH�DGRSWHG�WKDW�SURYLGH�IRU�WKH�
SURWHFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�DQG�UHFRXUVH�WR�DGMXGLFDWLRQ���7KLV�LV�RIWHQ�
HYLGHQW� LQ� LQYHVWRU�VWDWH� GLVSXWH� VHWWOHPHQW� FDVHV� ZKHUH� WULEXQDOV� RIWHQ�
DWWHPSWV�WR�IUDPH�LVVXHV�LQ�D�UXOH�RI�ODZ�FRQWH[W��)RU�LQVWDQFH��LQ�WKH�,&6,'�
DUELWUDWLRQ�7HFQLFDV 0HGLRDPELHQWDOHV����WKH�WULEXQDO�QRWHV�WKDW�³WKH�IRUHLJQ�
LQYHVWRU�H[SHFWV�WKH�KRVW�6WDWH�WR�DFW�LQ�D�PDQQHU��IUHH�IURP�DPELJXLW\�DQG�
WRWDOO\�WUDQVSDUHQWO\�LQ�LWV�UHODWLRQV�ZLWK�IRUHLJQ�LQYHVWRU�´����7KLV�ODQJXDJH�
E\�WKH�WULEXQDO�PD\�EH�HTXDWHG�WR�WKH�JHQHUDOLW\�RI�WKH�SULQFLSOH�RI�WKH�UXOH�
RI�ODZ�WKDW�)XOOHU�GHVFULEHG�LQ�KLV�ZRUN���� �%XW�PRUH�VLJQLILFDQWO\��IRU�P\�
SXUSRVH��WKLV�H[DPSOH�FRQQHFWV�WKH�UXOH�RI�ODZ�WR�WKH�V\VWHP�RI�LQWHUQDWLRQDO�
DGMXGLFDWLRQ� LQ� LQYHVWRU�VWDWH� GLVSXWH� VHWWOHPHQW� ZKHUH� WKH� V\VWHPV� RI�
LQWHUQDWLRQDO�SULYDWH�ODZ�DQG�LWV�OHJDO�RUGHULQJ�DUH�HVVHQWLDO�WR�SULYDWL]DWLRQ�
DV�D�IRUP�RI�WKH�UXOH�RI�ODZ��
:H�KDYH�VHHQ�KRZ�LW�LV�QRW�GLIILFXOW�WR�XQGHUVWDQG�how�DQG�why�LQYHVWPHQW�

DUELWUDWLRQ� GHFLVLRQV� VXFK� DV� WKH� Tecmed� H[DPSOH� �DOWKRXJK� WKHUH� DUH�
QXPHURXV�RWKHU�H[DPSOHV��HOXFLGDWHV�DQ�HSLVWHPLF�FRQFHSWLRQ�RI�WKH�UXOH�RI�
ODZ�����7KH�SULYDWH�DFWRU��L�H���WKH�SULYDWH�LQYHVWRU��H[SHFWV�WKH�KRVW�VWDWH�WR�
XSKROG�WR�WKH�EDVLF�FRQYHQWLRQV�RI�ODZ��WKDW�LV��WKH�UXOH�RI�ODZ��LQ�D�PDQQHU�
WKDW�LV�IUHH�IURP�DPELJXLW\���,Q�RWKHU�ZRUGV��WKH�ODZ�PXVW�KDYH�FODULW\�ZKHQ�
FRQVLGHULQJ�)XOOHU¶V� SULQFLSOH� RI� clarity� UHJDUGLQJ� WKH� UXOH� RI� ODZ�²� DQG�
WKHUHIRUH��WKH�H[SHFWDWLRQ�IURP�WKH�SULYDWH�LQYHVWRU�LV�WKDW�DQ\�IRUP�RI�QRQ�
FRPSOLDQFH�PD\�VXJJHVW�WKDW�WKHUH�DUH�GHIHFWV�LQ�WKH�KRVW�VWDWH�rule of law�
V\VWHP�����
,I�RQH�FRQVLGHUV� WKH�DPRXQW�RI� LQYHVWRU�VWDWH�GLVSXWH� VHWWOHPHQW�DZDUGV�

�
DYRLGLQJ� WKDW� WHUP� DV� VXFK�� JLYHQ� WKDW� D� VOHZ� RI� RWKHU� LVVXHV� VXFK� DV� FRQWUDFWV� RU�
DSSOLFDEOH�ODZ�ZLOO�QHHG�DQ�H[SOQDWLRQ��EXW�VHH�P\�RZQ�GLVFXVVLRQV�LQ�3��6HDQ�0RUULV��
To What Extent Do Intellectual Property Rights Drive the Nature of Private International 
Law in the Era of Globalism?����75$161$7¶/�/��	�&217(03��352%6��������������ZKHUH�
,� KDYH� DWWHPSWHG� WR� VHW� RXW� VRPH� RI� WKH� SULYDWH� LQWHUQDWLRQDO� ODZ� PDWWHUV� VXFK� DV�
DSSOLFDEOH�ODZ�WR�WKH�GHEDWH�RQ�WKH�QH[XV�RI�LQWHUQDWLRQDO�ODZ�DQG�LQWHOOHFWXDO�SURSHUW\���
� ���� ,&6,'�&DVH�1R��$5%��$)��������$ZDUG��0D\������������
 ��. Id.��������
 ��. See�)8//(5� supra�QRWH����DW�����
 ��. See Tecmed��,&6,'�&DVH�1R��$5%��$)��������$ZDUG���������
� ���� 6HH�)8//(5� supra�QRWH�����DW�����
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RYHU�WKH�\HDUV��WKHQ�P\�SUHYLRXV�FODLP�KDV�PHULWV�JLYHQ�WKDW�WKRVH�DZDUGV�
DUH�RIWHQ�DJDLQVW�VWDWHV�ZKLFK�DUH�JHQHUDOO\�SHUFHLYHG�WR�KDYH�D�V\VWHP�RI�
weak�UXOH�RI�ODZ���%XW��DV�WHPSWLQJ�DV�WKLV�FODLP�LV��P\�SRLQW�RI�KLJKOLJKWLQJ�
LW� LV� WR� PDNH� WKH� FRQQHFWLRQ� RI� WKH� UXOH� RI� ODZ� IURP� D� SULYDWL]DWLRQ�
SHUVSHFWLYH���2I�FRXUVH��WKH�positive�HIIHFW�RI�WKLV�FODLP�LV�WKDW�LW�VHUYHV�DV�
JRRG� QHZV� IRU� WKH� FRQFHSWLRQ� RI� SULYDWL]DWLRQ�� ,W� SDUWO\� FDSWXUHV� WKH�
SDUWLFLSDWLRQ�RI�SULYDWH�DFWRUV�LQ�LQWHUQDWLRQDO�DGMXGLFDWLRQ��DQG�DQ\�HIIRUWV�
WR�JOREDOL]H�WKHLU�UXOHPDNLQJ�DQG�DGMXGLFDWRU\�DFWLYLWLHV�DV�VWDQGDUG�RU�QRUPV�
LQ�LQWHUQDWLRQDO�OHJDO�GLVFRXUVH�LV�JRRG�QHZV��
+HQFH��IURP�WKLV�SHUVSHFWLYH��SULYDWL]DWLRQ�DV�D�IRUP�RI�UXOH�RI�ODZ�VHUYHV�

DV� D� SRZHUIXO� HOHPHQW� LQ� OHJDOLW\�� � 7KLV� LV� HVSHFLDOO\� WKH� VLWXDWLRQ� ZKHQ�
)XOOHU¶V�DSSURDFK�LV�IDFWRUHG�LQWR�WKH�GHEDWH���2WKHU�FRQVLGHUDWLRQV�DUH�DOVR�
LPSRUWDQW�VXFK�DV�VHHLQJ�WKH�HQWLUH�FRUSXV�RI�JOREDO�HFRQRPLF�JRYHUQDQFH�DV�
DQFKRUHG� RQ� WKH� SULYDWH� JRYHUQDQFH� DLPV� RI� SULYDWH� DFWRUV� DQG� WKH�
LQVWLWXWLRQDO� VXSSRUW� RI� WKH� SXEOLF� LQWHUQDWLRQDO� ODZ� V\VWHP� WKURXJK�
LQWHUQDWLRQDO�SULYDWH�ODZ�QRUPV�DQG�OHJDO�FRQWHQW��
7KH�SXEOLF�LQWHUQDWLRQDO�ODZ�V\VWHP�IRU�WKH�PRVW�SDUW�LV�EXLOW�XSRQ�WKH�UXOH�

RI� ODZ� ZKHUH� LQWHUQDWLRQDO� WUHDWLHV�� LQVWLWXWLRQV� DQG� WULEXQDOV� VHUYH� DQ�
LQWHUFRQQHFWHG� value� V\VWHP� EDVHG� RQ� FRPPLWPHQWV� WR� XSKROG� �WKH�
LQWHUQDWLRQDO�� UXOH� RI� ODZ���� � $QG� GHVSLWH� WKH� ODFN� RI� DQ� LQWHUQDWLRQDO�
OHJLVODWXUH�²� WKH� UXOH� RI� ODZ� IORXULVKHV� LQ� LQWHUQDWLRQDO� OHJDO� UHODWLRQV���
HVSHFLDOO\�RQ�PDWWHUV�UHODWLQJ�WR�HFRQRPLF�JRYHUQDQFH�����3ULYDWH�LQYHVWRUV�
KDYH�ORQJ�VHHQ�WKH�UXOH�RI�ODZ�DV�FHQWUDO�WR�LQYHVWPHQW�ODZ�DQG�LWV�ad hoc�
V\VWHP�RI�LQYHVWRU�VWDWH�GLVSXWH�VHWWOHPHQW�WKDW�DUH�SURYLGHG�IRU�����:KHWKHU�
WKH\�FDQ�UHO\�RQ�FRQVLVWHQF\��FHUWDLQW\�RU�VWDELOLW\�WKH�UXOH�RI�ODZ�FRQWLQXHV�
WR�JXLGH�LQYHVWPHQW�ODZ�DQG�RWKHU�UHJLPHV�LQ�JOREDO�HFRQRPLF�JRYHUQDQFH�

�
 ��. See, e.g��&RQYHQWLRQ�RQ�WKH�6HWWOHPHQW�RI�,QYHVWPHQW�'LVSXWHV�%HWZHHQ�6WDWHV�
DQG�1DWLRQDOV�RI�2WKHU�6WDWHV��opened for signature�0DU���������������8�6�7������������
8�1�7�6�������HQWHUHG�LQWR�IRUFH�2FW������������>KHUHLQDIWHU�,&6,'�&RQYHQWLRQ@���QRWLQJ�
WKDW�³>W@KH�WULEXQDO�VKDOO�GHFLGH�D�GLVSXWH�LQ�DFFRUGDQFH�ZLWK�VXFK�UXOHV�RI�ODZ�DV�PD\�EH�
DJUHHG�E\�WKH�SDUWLHV´�LQFOXGLQJ�WKH�UXOHV�RI�LQWHUQDWLRQDO�ODZ���
 ��. See,� e.g.�� &RQVLVWHQF\� RI� &HUWDLQ� 'DQ]LJ� /HJLVODWLYH� 'HFUHHV� ZLWK� WKH�
&RQVWLWXWLRQ�RI�)UHH�&LW\��$GYLVRU\�2SLQLRQ�������3�&�,�-���VHU��$�%��1R������������'HF��
��� �KROGLQJ� WKDW� FHUWDLQ� GHFUHHV� LPSOHPHQWHG� E\�'DQ]LJ� DPHQGLQJ� LWV� FULPLQDO� FRGH�
YLRODWHG� LWV�&RQVWLWXWLRQ� DV� JXDUDQWHHG�E\� WKH�/HDJXH�RI�1DWLRQV�XQGHU� WKH�7UHDW\�RI�
9HUVDLOOHV���
 ��. See�.HQQHWK�-��.HLWK��John Dugard Lecture – 2015: The International Rule of 
Law�� ��� /HLGHQ� -�� ,QW¶O� /�� ����� ���� ������� �GLVFXVVLQJ� WKH� ����� :RUOG� 6XPPLW�
2XWFRPH���
 ��. See 6WROO��supra QRWH�����see also�(UQVW�8OULFK�3HWHUVPDQQ��International Rule of 
Law and Constitutional Justice in International Investment Law and Arbitration�����,1'��
-��*/2%��/(*$/�678'��������������
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VXFK�DV�WUDGH����
$V� SDUW� RI� WKH� PRYH� WRZDUGV� WKH� FDSWXUH� RI� WKH� UXOH� RI� ODZ� LQ� DQ�

LQWHUQDWLRQDO��DJHQGD��DQG�LQVWLWXWLRQDO�FRQWH[W��WKH�81�SURSRVHG�D�GHILQLWLRQ�
RI�WKH�UXOH�RI�ODZ�WKDW�LQFOXGHV�D�UHIHUHQFH�³WR�D�SULQFLSOH�RI�JRYHUQDQFH�LQ�
ZKLFK�DOO�SHUVRQV��LQVWLWXWLRQV�DQG�HQWLWLHV��SXEOLF�DQG�SULYDWH��LQFOXGLQJ�WKH�
6WDWH� LWVHOI�� DUH� DFFRXQWDEOH� WR� ODZV��������´��� � 7KLV� LV� FOHDUO\� D� ZHOFRPH�
DWWHPSW�WR�UHILQH�DQG�GHILQH�WKH�UXOH�RI�ODZ�IRU�DQ�LQWHUQDWLRQDO�FRQWH[W���7KH�
81�FRQFHSWLRQ�RI�WKH�UXOH�RI�ODZ�WDNHV�LQWR�DFFRXQW�KRZ�WKH�QXPHURXV�DFWRUV�
LQ��JOREDO��JRYHUQDQFH�FDQ�EH�DFFRXQWDEOH��
3ULYDWL]DWLRQ� DOVR� FDSWXUHV� WKH� LGHD� RI� DFFRXQWDELOLW\� DV� SDUW� RI� WKH�

HFRQRPLF�JRYHUQDQFH�VWUXFWXUH�LQ�ZKLFK�VWDWH�OLNH�HQWLWLHV�EHKDYH�OLNH�VWDWHV���
7KH� LGHD�DQG�DFFRXQW�RI�SULYDWL]DWLRQ� LQ� WKLV�$UWLFOH� DQG� WKH� LQWHUQDWLRQDO�
HIIRUWV��VXFK�DV�WKH�81�5HSRUW�RI�������SURYLGH�ZD\V�RI�DSSURDFKLQJ�WKH�LGHD�
RI� WKH� UXOH� RI� ODZ� ZKHUH� PXOWLSOH� DFWRUV� DUH� DFFRXQWDEOH� WR� ODZ���� � 7KH�
DSSURDFK�DQG�GHYHORSPHQW�RI�SULYDWL]DWLRQ�LQ�WKLV�$UWLFOH��WKHUHIRUH��FDSWXUHV�
SULYDWH� DFWRUV� DQG� HSLVWHPLF� FRPPXQLWLHV� LQ� �JOREDO�� JRYHUQDQFH� DV�
DFFRXQWDEOH�WR�WKH��UXOHV�RI�LQWHUQDWLRQDO��ODZ��L�H���WKH�SULQFLSOH�RI�OHJDOLW\����
7KH� LQWHUQDWLRQDO� OHJDO� V\VWHP�FRQVLVWV�RI�GLYHUVH�DFWRUV� DQG�QRUPDWLYH�

HFR�V\VWHPV�LQ�ZKLFK�FRPSHWLWLRQ�IRU�GLDORJXH�LV�RIWHQ�IRFXVHG�RQ�WKH�PRUH�
exotic�RU�WKH�popular���3ULYDWL]DWLRQ�DQG�WKH�UXOH�RI�ODZ�IDOO�LQWR�WKHVH�WZR�
FDWHJRULHV�DQG�WKHLU�G\QDPLFV�FDQ�RQO\�VXUYLYH�ZKHUH�WKHUH�LV�D�FRQYHUJHQFH�
RI�WKHLU�LQWHUQDO�PHVVDJH�DQG�SUDFWLFDO�DSSOLFDWLRQ��RU�SHUKDSV�DSSUHFLDWLRQ���
1DWXUDOO\��WKRVH�YHUVHG�LQ�WKH�GHEDWH�RQ�JOREDO�OHJDO�QRUPV�ZLOO�IDYRXU�WKH�
SRSXODU�²�WKH�UXOH�RI�ODZ��ZKLOH�WKRVH�ZLWK�D�VHQVH�RI�FXULRVLW\�PLJKW�SRVH�
IXUWKHU� TXHVWLRQV� RQ� WKH� H[RWLF� ²� SULYDWL]DWLRQ�� � 1DWXUDOO\�� WKHUH� DUH�
GLVWLQFWLRQV�WR�EH�PDGH�EHWZHHQ�WKH�WZR��EXW�DW�WKH�VDPH�WLPH��WKHUH�DUH�VRPH�
FRQFUHWH�TXHVWLRQV�WKDW�PXVW�EH�DVNHG�WR�GHWHUPLQH�WKHLU�OHJDO�ZRUWK�IRU�WKH�
LQWHUQDWLRQDO�OHJDO�V\VWHP���*LYHQ�WKDW�D�GHEDWH�RQ�WKH�UXOH�RI�ODZ�FDQ�EH�DV�
H[KDXVWLYH�DV�WU\LQJ�WR�QHJRWLDWH�LI�WKH�HJJ�RU�WKH�FKLFNHQ�FDPH�ILUVW�LQ�WKH�
81*$�� ZH� PXVW� IRFXV� RXU� DWWHQWLRQ� WR� XQGHUVWDQG� WKH� FRQFHSW� RI�
SULYDWL]DWLRQ�LQ�EURDGHU�FRQWH[W�RI�WKH�QDUUDWLYHV�EHORZ�DQG�KRZ�WKH�FRQFHSW�
ILWV� LQWR� WKH� GLDORJXH� RQ� WKH� UXOH� RI� ODZ�� � 6R�� LQ� D�+DUWLDQ� VHQVH��ZH� FDQ�
�
� ���� See�3HWHUVPDQQ��supra�QRWH���. �
� ���� 8�1��6HFUHWDU\�*HQHUDO��The Rule of Law and Transitional Justice in Conflict 
and Post-Conflict Societies: Report to the Security Council�������8�1��'RF��6����������
�$XJ�� ���� ������� accord.� *�$�� 5HV�� ������� 7KH� 5XOH� RI� /DZ� DW� WKH� 1DWLRQDO� DQG�
,QWHUQDWLRQDO�/HYHO��'HF�������������
� ���� The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies: 
Report to the Security Council��supra�QRWH����������
 ��. See generally�0RUULV�� supra� QRWH� ��� �GHYHORSLQJ� DQG� GLVFXVVLQJ� WKH� LGHD� DQG�
QRWLRQ�RI�SULYDWL]DWLRQ�PRUH�EURDGO\���
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H[SORUH� IXUWKHU� SULYDWL]DWLRQ� DV� SDUW� RI� WKH� QRUPDWLYH� VWDQGDUGV� LQ� WKH�
LQWHUQDWLRQDO�OHJDO�V\VWHP�ZKHUH�WKH�QRWLRQ�RI�rule�UHTXLUHV�KRZ�PXFK�ZH�
DOVR�DUH�DEOH�WR�YLHZ�WKH�LQWHUQDWLRQDO�OHJDO�V\VWHP�IURP�WKH�³JRYHUQDQFH�RI�
UXOHV´�ZKHQ�FRQVLGHULQJ�WKH�PHDQLQJ�RI�the rule of law����

A. The Extraterritorial Jurisdiction of Private Trademark Law 
7KH� OLQN� EHWZHHQ� WUDGHPDUN� ODZ� DQG� H[WUDWHUULWRULDOLW\�� KDV� EHHQ� DQG�

UHPDLQV�D�FRPSOH[�LVVXH���$W�LWV�KHDUW��LV�WKH�TXHVWLRQ�RI�MXULVGLFWLRQ��RU��WR�
SXW�LW�DQRWKHU�ZD\��WR�ZKDW�H[WHQW�FDQ�WKH�WUDGHPDUN�ODZ�RI�D�QDWLRQ�VWDWH�EH�
DSSOLHG� WR� WKH� SULYDWH� DFWLYLWLHV� FRQGXFWHG� LQ� DQRWKHU� QDWLRQ� IRU� DOOHJHG�
WUDGHPDUN� LQIULQJHPHQW"� � &DQ� WKH� QDWLRQ� RI� 8QLWHG� $SRORJLD� DVVHUW�
MXULVGLFWLRQ�RYHU�WKH�5HSXEOLF�RI�8WRSLD�LQ�SULYDWH�UHJXODWRU\�PDWWHUV��DQG�
ZKDW�LV�WKH�UROH�RI�LQWHUQDWLRQDO�ODZ�LQ�VXFK�FLUFXPVWDQFHV"�
7KH�LVVXH�RI� WKH�H[WUDWHUULWRULDOLW\�RI� WUDGHPDUN�ODZ�RIWHQ�DULVHV�LQ�8�6��

WUDGHPDUN� LQIULQJHPHQW� FDVHV�� DQG� UHFHQWO\�� D� IHGHUDO� FRXUW� IRXQG� WKDW� D�
&DQDGLDQ�JURFHU\�VWRUH�WKDW�RSHUDWHG�XQGHU�WKH�QDPH�3LUDWH�-RH�LQIULQJHG�WKH�
HSRQ\PRXV� 8�6�� VXSHUPDUNHW� FKDLQ� 7UDGHU� -RH¶V� WUDGHPDUN� DQG� JRRGV�����
7KDW�FRXUW��ZLWK�D�GHJUHH�RI�FDXWLRQ��REVHUYHG�WKDW�WKHUH�ZDV�D�QHHG�³WR�DYRLG�
XQUHDVRQDEOH� LQWHUIHUHQFH� ZLWK� RWKHU� QDWLRQV¶� VRYHUHLJQ� DXWKRULW\� ZKHUH�
SRVVLEOH>�@´���EXW�DOVR�DIILUPHG�WKH�H[WUDWHUULWRULDO�UHDFK�RI�WKH�/DQKDP�$FW�����
,W�ZDV�QRW� WKH� ILUVW� WLPH� WKH�FRXUWV� LQ� WKH�8QLWHG�6WDWHV�KDYH�DIILUPHG� WKH�
H[WUDWHUULWRULDO�UHDFK�RI�WKH�/DQKDP�$FW��DV�WKH�6XSUHPH�&RXUW�KDV�GRQH�VR�
LQ�Steele v. Bulova Watch Co.���
7KH�H[WUDWHUULWRULDO�GRFWULQH�KDV�IDVFLQDWHG�OHJDO�VFKRODUV�RYHU�WKH�GHFDGHV�

DQG� FRQWLQXHV� WR� SHUSOH[� WKH�PLQG���� � 2QH� FDQ� UHDVRQDEO\� DUJXH� WKDW� WKH�
H[WUDWHUULWRULDO�DSSOLFDWLRQ�RI�86�WUDGHPDUN�ODZ�VXSSRUWV�WKH�FODLP�WKDW�WKH�
SULYDWL]DWLRQ�RI�LQWHUQDWLRQDO�ODZ�LV�D�QDWXUDO�RFFXUUHQFH���7KLV�LV�EHFDXVH�WKH�
�
 ��. 6HDQ�&R\OH��Positivism, Idealism and the Rule of Law�����2;)25'�-��/��678'��
�����������������
� ���� 7UDGHU�-RH¶V�&R��Y��+DOODWW������)���G���������±�����WK�&LU���������
 ��. Id. DW������TXRWLQJ�5-5�1DELVFR��,QF��Y��(XU��&RPP�������6��&W������������±���
���������
 ��. Id.�
� ���� ����8�6��������������
� ���� See, e.g.�� :LOOLDP� /XQH\�� Trademarks — Extraterritorial Application of the 
Lanham Act�����0,&+��/��5(9��������������3DXO�*DUQHU, Extraterritorial Application of 
the Trademark Laws of the United States�� ��+$59�� ,17(51$/�/��&/8%�-�� ��� ��������
-RVKXD�&ORZHUV��On International Trademark and the Internet: The Lanham Act’s Long�
Arm�����5,&+��-�/��	�7(&+���� ��������'DULXVK�.H\KDQL��%XORYD Wrongly Decided: A 
Case Against Extraterritoriality of Trademark Law�� ��&+,��.(17�-��,17(//��3523�����
�������� ;XDQ�7KDR� 1�� 1J\X\HQ�� The Digital Trademark Right: A Troubling New 
Extraterritorial Reach of United States Law�����1�&��/��5(9��������������
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H[WUDWHUULWRULDO� UHDFK� UHODWHV� WR� SULYDWH� FRQGXFW� DQG� TXHVWLRQV� RQ� WKH�
LQWHUDFWLRQ�RI�SXEOLF�LQWHUQDWLRQDO�ODZ�DQG�LQWHUQDWLRQDO�SULYDWH�ODZ�vis-à-vis�
WUDGHPDUN� ODZ�� � ,Q� DGGLWLRQ�� WKH� QHZ� V\VWHP� RI� JOREDO� ODZ�ZKHUH� SULYDWH�
HFRQRPLF�DFWRUV�DUH�PRUH�DJJUHVVLYH�LQ�WHUPV�RI�UHJXODWRU\�H[SDQVLRQ�KDYH�
SXUVXHG�WKH�rule of law�WR�WKH�IXOO�H[WHQW�WR�SURWHFW�WKHLU�SULYDWH�ULJKWV�²�DQG�
WKH�VWDWH�KDV�EHHQ�WKH�PDMRU�WRRONLW�LQ�WKDW�HQGHDYRXU�WR�UHIOHFW�JOREDOL]DWLRQ��
H[WUDWHUULWRULDOLW\��DQG�LQWHUQDWLRQDO�WUDGHPDUN�QRUPV����
%XW��GHVSLWH�KRZ�SHUSOH[LQJ�LW�PLJKW�EH��ZKHWKHU�D�QDWLRQ�VWDWH�FDQ�DSSO\�

LWV� ODZV�H[WUDWHUULWRULDOO\��IRU� LQWHOOHFWXDO�SURSHUW\�ULJKWV�PDWWHUV�D� ORW��DQG�
WKH�Trader Joe’s�FRXUW�VDLG�WKDW�WKH�/DQKDP�$FW�DSSOLHG�WR�WKH�LQIULQJHU¶V�
H[WUDWHUULWRULDO�FRQGXFW�LQ�&DQDGD��
�
:H� UHVROYH� WZR� TXHVWLRQV� WR� GHFLGH� ZKHWKHU� WKH� /DQKDP� $FW� UHDFKHV�
+DOODWW¶V�DOOHJHGO\�LQIULQJLQJ�FRQGXFW��PXFK�RI�ZKLFK�RFFXUUHG�LQ�&DQDGD����
)LUVW�� LV� WKH�H[WUDWHUULWRULDO� DSSOLFDWLRQ�RI� WKH�/DQKDP�$FW� DQ� LVVXH� WKDW�
LPSOLFDWHV�IHGHUDO�FRXUWV¶�VXEMHFW�PDWWHU�MXULVGLFWLRQ"��6HFRQG��GLG�7UDGHU�
-RH¶V� DOOHJH� WKDW� +DOODWW¶V� FRQGXFW� LPSDFWHG� $PHULFDQ� FRPPHUFH� LQ� D�
PDQQHU�VXIILFLHQW� WR� LQYRNH�WKH�/DQKDP�$FW¶V�SURWHFWLRQV"�%HFDXVH�ZH�
DQVZHU�³QR´�WR�WKH�ILUVW�TXHVWLRQ�EXW�³\HV´�WR�WKH�VHFRQG��ZH�UHYHUVH�WKH�
GLVWULFW� FRXUW¶V� GLVPLVVDO� RI� WKH� IHGHUDO� FODLPV� DQG� UHPDQG� IRU� IXUWKHU�
SURFHHGLQJV����

�
$OWKRXJK�RQ�WKH�RQH�KDQG��WKH�FRXUW�DSSOLHG�8�6��ODZ�H[WUDWHUULWRULDOO\��RQ�

WKH�RWKHU�KDQG��WKH�FRXUW�VDLG�WKDW�UHDVRQDEOH�VWHSV�VKRXOG�EH�WDNHQ�DV�WR�QRW�
LQWHUIHUH�LQ�WKH�VRYHUHLJQ�DXWKRULW\�RI�&DQDGD�����,W�LV�WKLV�GXHOOLQJ�DSSURDFK�
WKDW� IXUWKHU� FRPSOLFDWHV� ZKDW� ZDV� DOUHDG\� DQ� invalid question� XQGHU� WKH�
UHDOP�RI�LQWHUQDWLRQDO�ODZ���+RZHYHU��8�6��WUDGHPDUN�ODZ�KDV�SURYLVLRQV�WKDW�
�
 ��. See, e.g.��&XUWLV�$��%UDGOH\��Territorial Intellectual Property Rights in an Age of 
Globalism�����9$��-��,17¶/�/��������������0RUULV��From Territorial to Universal��supra�
QRWH����*UDHPH�'LQZRRGLH��Trademarks and Territory: Detaching Trademark Law from 
the Nation-State�� ���+286��/��5(9�� ���� ��������'DQ�%XUN� Trademark Doctrines for 
Global Electronic Commerce�����6�&��/��5(9��������������0DUVKDOO�/HDIIHU��The New 
World of International Trademark�Law����0$54��,17(//��3523��/��5(9������������3DXO�
%HUPDQ��From International Law to Globalization�����&2/80��-��75$161$7¶/�/������
��������*UDHPH�'LQZRRGLH��Developing a Private International Intellectual Property 
Law: The Demise of Territoriality�� ���:0��	�0$5<�/��5(9�� ���� �������� 6KRQWDYLD�
-RKQVRQ��Trademark Territoriality in Cyberspace: An Internet Framework for Common-
Law Trademarks�����%(5.(/(<�7(&+��/�-���������������-DPHV�'DUQWRQ��The Coming of 
Age of the Global Trademark: The Effect of TRIPS on the Well-Know Marks Exception 
to the Principle of Territoriality�����0,&+��67$7(�,17¶/�/��5(9�������������
 ��. Trader Joe’s Co.������)��G�DW������
 ��. Id.�DW����±����GHVFULELQJ�WKH�IDFWRUV�XVHG�LQ�HYDOXDWLQJ�ZKHWKHU�WR�DSSO\�8�6��
ODZ�H[WUDWHUULWRULDOO\���
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EURDGO\� FRYHU� commerce� DQG� WKDW� KDYH� LQ� WKH� SDVW� EHHQ� DSSOLHG�
H[WUDWHUULWRULDOO\��WKXV��WKH�Trader Joe’s�FRXUW�UDWLRQDOL]HG��
�
:H�GHWHUPLQH�ZKHWKHU� DQ\� VWDWXWH�� LQFOXGLQJ� WKH�/DQKDP�$FW�� UHDFKHV�
IRUHLJQ�FRQGXFW�E\�DSSO\LQJ�D� WZR�VWHS�IUDPHZRUN��$W�VWHS�RQH�ZH�DVN�
³ZKHWKHU� WKH� VWDWXWH� JLYHV� D� FOHDU�� DIILUPDWLYH� LQGLFDWLRQ� WKDW� LW� DSSOLHV�
H[WUDWHUULWRULDOO\�´�7KH�6XSUHPH�&RXUW�VHWWOHG�WKLV�TXHVWLRQ�ZLWK�UHJDUG�WR�
WKH�/DQKDP�$FW�ZKHQ�LW�KHOG�WKDW�WKH�$FW¶V�³XVH�LQ�FRPPHUFH´�HOHPHQW�
DQG�EURDG�GHILQLWLRQ�RI�³FRPPHUFH´�FOHDUO\�LQGLFDWH�&RQJUHVV¶V�LQWHQW�WKDW�
WKH�$FW�VKRXOG�DSSO\�H[WUDWHUULWRULDOO\��:KHUH��DV�KHUH��&RQJUHVV�LQWHQGHG�
D�VWDWXWH�WR�DSSO\�H[WUDWHUULWRULDOO\��ZH�SURFHHG�WR�VWHS�WZR�DQG�FRQVLGHU�
³WKH� OLPLWV� &RQJUHVV� KDV� �RU� KDV� QRW�� LPSRVHG� RQ� WKH� VWDWXWH¶V� IRUHLJQ�
DSSOLFDWLRQ�´���

�
2QH�RI�WKH�FRXUW¶V�PRVW�LQWHUHVWLQJ�UHDVRQLQJV��IRU�P\�SXUSRVHV��KDV�WR�GR�

ZLWK� WKH�GRFWULQH�RI� LQWHUQDWLRQDO�FRPLW\��DQG�KRZ�WKH�FRXUW�FRQVWUXHG� LWV�
UHDVRQLQJ� DV� WR� ZKHWKHU� DOOHJHG� LQIULQJLQJ� DFWLYLWLHV� LQ� &DQDGD� KDG� DQ\�
LPSDFW�RI�commerce�LQ�WKH�8QLWHG�6WDWHV�WKDW�ZDUUDQWHG�WKH�DSSOLFDWLRQ�RI�
WKH�/DQKDP�$FW�����
7KXV�� DIWHU� D� OHQJWK\� DQDO\VLV� RI� WKH� Timberlane� GRFWULQH� �ZKHUH� WKH�

)HGHUDO�FRXUW�VHW�RXW�WKUHH�VWHSV�WR�IXOILOO�LQ�RUGHU�WR�ZDUUDQW�WKH�DSSOLFDWLRQ�
RI�WKH�/DQKDP�$FW�DV�HLWKHU�D�PHULWV�TXHVWLRQ�RU�MXULVGLFWLRQDO�RQH����²�WKH�
FRXUW�VWDWHG�WKDW�7UDGHU�-RH¶V��PHW�³Timberlane�SURQJV�RQH�DQG�WZR��DW�OHDVW�
DW�WKLV�HDUO\�VWDJH�RI�WKH�SURFHHGLQJV�´����+RZHYHU��LW�ZDV�WKH�WKLUG�FULWHULD�RI�
Timberlane� WKDW� WKH� FRXUW� ZRXOG� XVH� WR� DVVHVV� LQWHUQDWLRQDO� FRPLW\��� DQG�
FDXWLRXVO\� H[SODLQ� WKDW� GXH� WR� WKH� GRFWULQH� RI� LQWHUQDWLRQDO� FRPLW\��
XQUHDVRQDEOH�LQWHUIHUHQFH�LQ�RWKHU�QDWLRQV¶�VRYHUHLJQW\�PXVW�EH�DYRLGHG�DV�
PXFK�DV�SRVVLEOH���%XW��LW�ZDV�RQO\�D�FDXWLRXV�VWDWHPHQW��DV�WKH�Trader Joe’s�
FRXUW�WKHQ�VHW�RXW�VHYHQ�IDFWRUV�WKDW�VKRXOG�DOVR�EH�WDNHQ�LQWR�FRQVLGHUDWLRQ�

�
 ��. Id.�DW������LQWHUQDO�FLWDWLRQV�RPLWWHG���
 ��. Id.�DW����±����
 ��. Id. DW������see also Timberlane Lumber Co. v. Bank of America National Trust 
& Savings Association������)��G�������WK�&LU����������7KH�7LPEHUODQH�WHVW�SURYLGHV�IRU�
WKH� H[WUDWHUULWRULDOLW\� RI� WKH� /DQKDP� $FW� SURYLGLQJ� WKDW�� ³���� WKH� DOOHJHG�
YLRODWLRQV�������FUHDWH� VRPH� HIIHFW� RQ� $PHULFDQ� IRUHLJQ� FRPPHUFH�� ���� WKH� HIIHFW� >LV@�
VXIILFLHQWO\�JUHDW�WR�SUHVHQW�D�FRJQL]DEOH�LQMXU\�WR�WKH�SODLQWLIIV�XQGHU�WKH�/DQKDP�$FW��
DQG�����WKH�LQWHUHVWV�RI�DQG�OLQNV�WR�$PHULFDQ�IRUHLJQ�FRPPHUFH�>DUH@�VXIILFLHQWO\�VWURQJ�
LQ�UHODWLRQ�WR�WKRVH�RI�RWKHU�QDWLRQV�WR�MXVWLI\�DQ�DVVHUWLRQ�RI�H[WUDWHUULWRULDO�DXWKRULW\�´�
Trader Joe’s Co.������)��G�DW������FLWLQJ�/RYH�Y��$VVRFLDWHG�1HZVSDSHUV��/WG�������)��G��
������WK�&LU����������
 ��. Id. DW������
 ��. Id.�
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ZKHQ�DSSO\LQJ�WKH�WKLUG�WHVW�RI�Timberlane.���7KH�FRXUW�WKHQ�UXOHG�WKDW��WKH�
WKLUG� WHVW� RI� Timberlane� ZDV� DOVR� PHW�� DQG� WKHUHIRUH�� MXVWLILHG� WKH�
H[WUDWHUULWRULDOLW\�RI�WKH�/DQKDP�$FW���
:KDW� ZH¶YH� VHHQ� IURP� WKH� Trader Joe’s� FRXUW� LV� WKDW� WKH� FRXUW� LV�

FRPIRUWDEOH� ³ZHDULQJ� WZR� KDWV´��� ²� RQH�� DV� WKH� JXDUGLDQ� RI� $PHULFDQ�
GRPHVWLF�ODZ��WKDW�LV�WKH�/DQKDP�$FW��DQG�WKH�RWKHU�KDW��DV�WKH�³SHDFHPDNHU�´�
UHODWLQJ� WR� KRZ� IDU� LW� FDQ� VWUHWFK� WKH� ERXQGDULHV� RI� LQWHUQDWLRQDO� ODZ� LQ�
UHODWLRQ�WR�WKH�H[WUDWHUULWRULDO�DSSOLFDWLRQ�RI�WKH�/DQKDP�$FW�LQ�D�VRYHUHLJQ�
FRXQWU\��
7KH�FRXUW¶V�SDUWLFXODU�HDVH��DOEHLW�FDXWLRXV��GLVFXVVLRQ�RQ�WKH�H[HUFLVH�RI�

MXULVGLFWLRQ�RI�WKH�/DQKDP�$FW�� WKDW� LV� WR�DSSO\�LW�H[WUDWHUULWRULDOO\��FRPHV�
IURP�ERWK�SUHYLRXV�DSSOLFDWLRQV�RI�LQWHUQDWLRQDO�SULYDWH�ODZ�LQVWUXPHQWV�VXFK�
DV� WKH� 6KHUPDQ� $QWLWUXVW� $FW� DQG� WKH� /DQKDP� $FW���� � ,W� LV� WKURXJK� WKH�
DSSOLFDWLRQ� RI� LQWHUQDWLRQDO� SULYDWH� ODZ� LQVWUXPHQWV� LQ� ZKLFK�
H[WUDWHUULWRULDOO\� UDLVHV�PRUH� TXHVWLRQV� DV� WR� KRZ�SXEOLF� LQWHUQDWLRQDO� ODZ�
should RU�can�UHVSRQG���)RU�VFKRODUV�VXFK�DV�.UDWRFKZLO��WKHUH�LV�QR�UHDVRQ�
ZK\�SXEOLF�LQWHUQDWLRQDO�ODZ�VKRXOG�QRW�SHUPLW�H[WUDWHUULWRULDO�DSSOLFDWLRQ�RI�
GRPHVWLF�ODZ��
�
$V� SXEOLF� LQWHUQDWLRQDO� ODZ� SHUPLWV� FRQFXUUHQW� MXULVGLFWLRQ� �H�J��� RYHU�
QDWLRQDOV� DEURDG�� DQG� DOVR�� DFFRUGLQJ� WR� WKH� ³SURWHFWLYH� SULQFLSOH�´� WKH�
H[HUFLVH�RI�MXULVGLFWLRQDO�SRZHU�ZKHQHYHU�FRQGXFW�DEURDG�KDV�IRUHVHHDEOH�
DQG�GLUHFW�HIIHFWV�RQ�WKH�GRPHVWLF�RUGHU��FRXUWV�PXVW�XWLOL]H�³FRQIOLFW�RI�
ODZ´� UXOHV�� � 7KH� SULQFLSOH� RI� LQWHUQDWLRQDO� ³FRPLW\´� LV� OLNHZLVH� RIWHQ�
LQYRNHG� LQ� RUGHU� WR� UHDFK� D� GHFLVLRQ� DV� WR� ZKLFK� RI� WKH� �FRQIOLFWLQJ��
QDWLRQDO�QRUPV�VKDOO�EH�WKH�JRYHUQLQJ�RQH����

�
 ��. Id.� DW� ���±��� �³���� WKH� GHJUHH� RI� FRQIOLFW�ZLWK� IRUHLJQ� ODZ� RU� SROLF\�� ���� WKH�
QDWLRQDOLW\�RU�DOOHJLDQFH�RI�WKH�SDUWLHV�DQG�WKH�ORFDWLRQV�RU�SULQFLSDO�SODFHV�RI�EXVLQHVV�
RI�FRUSRUDWLRQV������WKH�H[WHQW�WR�ZKLFK�HQIRUFHPHQW�E\�HLWKHU�VWDWH�FDQ�EH�H[SHFWHG�WR�
DFKLHYH� FRPSOLDQFH�� ���� WKH� UHODWLYH� VLJQLILFDQFH� RI� HIIHFWV� RQ� WKH� 8QLWHG� 6WDWHV� DV�
FRPSDUHG�ZLWK�WKRVH�HOVHZKHUH������WKH�H[WHQW�WR�ZKLFK�WKHUH�LV�H[SOLFLW�SXUSRVH�WR�KDUP�
RU�DIIHFW�$PHULFDQ�FRPPHUFH������WKH�IRUHVHHDELOLW\�RI�VXFK�HIIHFW��DQG�����WKH�UHODWLYH�
LPSRUWDQFH�WR�WKH�YLRODWLRQV�FKDUJHG�RI�FRQGXFW�ZLWKLQ�WKH�8QLWHG�6WDWHV�DV�FRPSDUHG�
ZLWK�FRQGXFW�DEURDG�´���
 ��. See� )ULHGULFK� .UDWRFKZLO�� The Role of Domestic Courts as Agencies of the 
International Legal�Order�� LQ� ,17(51$7,21$/�/$:��$�&217(0325$5<�3(563(&7,9(�
�����5LFKDUG�)DON��)ULHGULFK�.UDWRFKZLO�	�6DXO�0HQGORYLW]�HGV����������H[SODLQLQJ�WKDW�
WKH�GXDOLW\�RI�³ZHDULQJ�WZR�KDWV´�UHIHUV�WR�³LQVWLWXWLRQV�RI�WKH�GRPHVWLF�DV�ZHOO�DV�WKH�
LQWHUQDWLRQDO�RUGHU´���
 ��. Cf.� id.� DW� ���� �TXRWLQJ� -XGJH� /HDUQHG� +DQG¶V� KROGLQJ� LQ� United States v. 
Aluminum Co. of America�������)��G������������G�&LU���������WKDW�³DQ\�VWDWH�PD\�LPSRVH�
OLDELOLWLHV��HYHQ�XSRQ�SHUVRQV�QRW�ZLWKLQ�LWV�DOOHJLDQFH��IRU�FRQGXFW�RXWVLGH�LWV�ERUGHUV�
WKDW�KDV�FRQVHTXHQFHV�ZLWKLQ�LWV�ERUGHUV�ZKLFK�WKH�VWDWH�UHSUHKHQGV´���
 ��. Id. DW����±����
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�
,I�WKH�Trader Joe’s�GHFLVLRQ�LV�DQ�LQGLFDWLRQ�WKDW�territorial trademark law�

KDV�H[WUDWHUULWRULDO�HIIHFW��WKHQ�LW�LV�FOHDU�WKDW�WKH�winners�DUH�SULYDWH�ULJKWV�
KROGHUV��ZKR�FDQ�LQYRNH�GRPHVWLF�WUDGHPDUN�ODZ�IRU�LQIULQJLQJ�DFWLYLWLHV�LQ�
D�JOREDOL]HG�ZRUOG��
%XW� WKH�EURDGHU�SLFWXUH� LV� WKDW� WKHUH� LV�DQ�HPHUJLQJ�SDWWHUQ�RQ�KRZ� WKH�

SULYDWH�ULJKWV�RI�HFRQRPLF�DFWRUV��EDFNHG�E\�WKH�UXOHV�RI�LQWHUQDWLRQDO�SULYDWH�
ODZ�� DUH� GLOXWLQJ� WKH� RSHUDWLRQV� RI� SXEOLF� LQWHUQDWLRQDO� ODZ�� 7KH� SULYDWH�
UHJXODWRU\�ODZV�RQ�WUDGHPDUNV�HQIRUFH�OHJDO�UHODWLRQVKLSV�ZLWKLQ�WHUULWRULDO�
ERUGHUV��DQG�WKHLU�DELOLW\�WR�DOVR�HQIRUFH�SULYDWH�FRQGXFW�LQ�D�VRYHUHLJQ�VWDWH�
UHFODVVLI\�KRZ�WR�GHDO�ZLWK�SXEOLF�LQWHUQDWLRQDO�ODZ�RQ�WKH�UHODWLRQV�RI�VWDWHV�
ZKHQ�WKH\�DUH�VRPHKRZ�LQ�FRQIOLFW��
%XW�VXFK�D�UHFODVVLILFDWLRQ�PD\�EH�WRR�RSWLPLVWLF�DW�WKLV�VWDJH��DQG�ZKDW�LV�

DFWXDOO\�WDNLQJ�SODFH�GXULQJ�FRQYHUJHQFH�LQ�D�FRQIOLFW�VLWXDWLRQ�LV�WKDW�ERWK�
LQWHUQDWLRQDO�SULYDWH�ODZ�DQG�WKH�SXEOLF�LQWHUQDWLRQDO�ODZ�V\VWHPV�DUH�RQH�DQG�
WKH� VDPH� ²� DQG� QR� SURSHU� GLVWLQFWLRQ� FDQ� EH� PDGH�� � <HW�� FOHDUO\� LQ�
FRQWHPSRUDU\� WLPHV��ZKHUH� H[WUDWHUULWRULDOLW\� RI� GRPHVWLF� ODZV� UHSUHVHQWV�
DFFHSWDEOH�EHKDYLRU��³WKH�FRQFHUQV�� WKH�DFWRUV��DQG�WKH�SURFHVV�RI�µSXEOLF¶�
LQWHUQDWLRQDO� ODZ� KDYH� EHHQ� H[SDQGHG� ²� µSULYDWL]HG¶´��� DQG� LW� LV� WKLV�
SULYDWL]DWLRQ��WKDW�UHSUHVHQWV�D�QHZ�FRQYHUJHQFH�RI�HSLVWHPLF�FRPPXQLWLHV�
DQG�LQYHVWRU�VWDWH�GLVSXWHV�UHDOLW\�RI�ZKDW�LV�international law��

B. Intellectual Property Investment Function 
6RPH�RI� WKH�PDMRU� LQYHVWPHQW�GHFLVLRQV� LQ� UHFHQW�\HDUV� VXFK�DV��Philip 

Morris v. Australia����Phillip Morris v. Uruguay����DQG�Eli Lilly v. Canada���
LQYROYH� WKH� LQYHVWPHQW� IXQFWLRQ� RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV� VXFK� DV�
WUDGHPDUN� SURWHFWLRQ� DQG� SDWHQW� ULJKWV�� 7KH� :72� 3DQHO� UXOLQJ� LQ� WKH�
$XVWUDOLD� SODLQ� SDFNDJLQJ� GLVSXWH�� VXJJHVW� WKDW� WKHUH� LV� D� FRQVWUXFWLRQ� RU�
HPHUJHQFH� RI� D� QHZ� JOREDO� MXGLFLDO� RUGHU� WKDW� WDNHV� LQWR� DFFRXQW� WKH�

�
� ���� 5DOSK�*��6WHLQKDUGW��The Privatization of Public Law�����*(2��:$6+��-��,17¶/�
/��	�(&21��(FRQ������������������see 0RUULV��From Territorial to Universal��supra�QRWH�
���DW���±����GLVFXVVLQJ�H[WUDWHUULWRULDOLW\�DQG�WUDGHPDUN�ODZ�DV�SDUW�RI�WKH�SULYDWL]DWLRQ�
RI�LQWHUQDWLRQDO�ODZ����See generally *817+(5�+$1'/�(7�$/���%(<21'�7(55,725,$/,7<��
75$161$7,21$/�/(*$/�$87+25,7<�,1�$1�$*(�2)�*/2%$/,=$7,21���������
ϱϬ�^ĞĞ�WŚŝůŝƉ�DŽƌƌŝƐ��ƐŝĂ�>ƚĚ͘�ǀ͘��ŽŵŵŽŶǁĞĂůƚŚ�ŽĨ��ƵƐƚƌĂůŝĂ͕�W����ĂƐĞ�ZĞƉŽƐŝƚŽƌǇ�
EŽ͘�ϮϬϭϮͲϭϮ�;WĞƌŵ͘��ƚ͘��ƌď͘�ϮϬϭϮͿ��
ϱϭ�^ĞĞ�WŚŝůŝƉ�DŽƌƌŝƐ��ƌĂŶĚ�^ăƌů�ǀ͘�ZĞƉƵďůŝĐ�ŽĨ�hƌƵŐƵĂǇ͕�/�^/���ĂƐĞ�EŽ͘��Z�ͬϭϬͬϳ�
;ϮϬϭϬͿ͘�

���See (OL�/LOO\�	�&R��Y��*RYHUQPHQW�RI�&DQDGD�� ,&6,'�&DVH�1R��81&7������
��������
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LQWHUQDWLRQDO�OHJDOL]DWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV����
2QH� RI� WKH� TXHVWLRQV� WKDW� DULVH� IURP� WKHVH� MXGLFLDO� GHYHORSPHQWV� RI�

LQWHOOHFWXDO�SURSHUW\�ULJKWV�LQ�JOREDO�WULEXQDOV�LV�KRZ�WR�IUDPH�WKH�FRUUHODWLRQ�
EHWZHHQ�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DQG�LQYHVWPHQW���,Q�WKLV�6HFWLRQ��,�DUJXH�
WKDW� VXFK� FRUUHODWLRQ� ILWV� LQWR� WKH� QDUUDWLYH� RQ� WKH� SULYDWL]DWLRQ� RI�
LQWHUQDWLRQDO�ODZ��RU��WR�SXW�LW�DQRWKHU�ZD\��WKH�HVVHQFH�RI�JOREDO�LQWHOOHFWXDO�
SURSHUW\�ULJKWV�LV�WR�IXQFWLRQ�DV�DQ�LQYHVWPHQW�XQGHU�LQWHUQDWLRQDO�ODZ���)RU�
WKH�SXUSRVHV�RI� VXFK� LQYHVWPHQW�� LQWHUQDWLRQDO� LQYHVWPHQW�DJUHHPHQWV�DQG�
RWKHU�like treaties�DUH�RQH�OLPE�RI�WKH�LQWHUQDWLRQDO�OHJDO�VWUXFWXUH�LQ�ZKLFK�
WKH�LQYHVWPHQW�IXQFWLRQ�FDQ�EH�GHGXFHG��
$QRWKHU� OLPE� LV�� KRZ� VXFK� DJUHHPHQWV� DUH� LQWHUSUHWHG� LQ� LQWHUQDWLRQDO�

WULEXQDOV�� VXFK� DV� ,6'6� WULEXQDOV�� WKH� :72� 'LVSXWH� 6HWWOHPHQW� %RG\�
�³'6%´��� RU� WKH� ,QWHUQDWLRQDO� &RXUW� RI� -XVWLFH� �³,&-´��� � 7KHVH� OLPEV� RU�
GLIIHUHQW� VWUXFWXUHV� RI� WKH� LQWHUQDWLRQDO� OHJDO� V\VWHP� VHUYH� DV� WKH� XOWLPDWH�
GHWHUPLQDQWV�RQ�WKH�LQYHVWPHQW�IXQFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV���1RW�
RQO\�GR�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DQG�LQYHVWPHQW�SURWHFWLRQ�RYHUODS�DW�WKH�
LQWHUQDWLRQDO�OHYHO�����WKH\�DOVR�ERWK�VHHN�WR�HQKDQFH�KRZ�SULYDWH�HFRQRPLF�
ULJKWV�DUH�distributed�RQ�D�JOREDO�UHDFK�DQG�IRU�WKH�rule�RI�LQWHUQDWLRQDO�ODZ�
WR�SURYLGH�SURWHFWLRQ�IRU�such�GLVWULEXWLRQ���%XW�GHVSLWH�WKH�H[LVWHQFH�RI�DQ�
LQYHVWPHQW�IXQFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�LQ�WKH�LQWHUQDWLRQDO�OHJDO�V\VWHP�
²�LWV�MXVWLILFDWLRQ�FDQ�EH�FRPSDUHG�WR�WKDW�RI�WKH�social function of law���²�

�
 ��. See� 3DQHO� 5HSRUW�� Australia—Certain Measures Concerning Trademarks, 
Geographical Indications and Other Plain Packaging Requirements Applicable to 
Tobacco Products and Packaging��:72�'RF��:7�'6������5��-XQH��������-XQH�������
>KHUHLQDIWHU� 3ODLQ� 3DFNDJLQJ� 3DQHO� 5HSRUW@�� 7DQLD� 9RRQ�� Acquisition of Intellectual 
Property Rights: Australia’s Plain Tobacco Packaging Dispute�����(85��,17(//��3523��
5(9��������������-RQDWKDQ�*ULIILWKV��“On the Back of a Cigarette Packet”:  Standardised 
Packaging Legislation and the Tobacco Industry’s Fundamental Right to (Intellectual) 
Property�� ����� ,17(//�� 3523�� 4�� ������ But see� $QGUHZ� /DQJ�� The Role of the 
International Court of Justice in a Context of Fragmentation�����,17¶/�	�&203$5��/�4��
����������GLVFXVVLQJ�KRZ�WKH�,&-�FRXOG�GHYHORS�D�³WRROER[´�WR�LQWHUYHQH�LQ�WKH�PDL]H�RQ�
SODLQ�SDFNLQJ�DQG�LQWHUQDWLRQDO�OHJDO�FRQWHVWDWLRQV���
 ��. See 6XV\� )UDQNHO�� Interpreting the Overlap of International Investment and 
Intellectual Property Law�����-��,17¶/�(&21��/��������������DQDO\]LQJ�KRZ�WR�DGGUHVV�
LQWHOOHFWXDO�SURSHUW\�DQG�LQYHVWPHQW�DW�WKH�LQWHUQDWLRQDO�OHYHO���
� ���� 7KH�OLWHUDWXUH�RQ�MXULVSUXGHQFH�H[WUDSRODWHV�WKH�VRFLDO�IXQFWLRQ�RI�ODZ��KRZHYHU��
VRPH�RI�WKH�ZRUNV�FRQVXOWHG�GXULQJ�WKH�ZULWLQJ�RI�WKLV�VHFWLRQ�²�RU�UDWKHU��WR�HPSKDVLVH�
WKH� SRLQW� RQ� WKH� VRFLDO� IXQFWLRQ� RI� ODZ�� VHH� 5RVFRH� 3RXQG�� Legislation as a Social 
Function�� ���$0�� -�� 62&,2�� ���� �������� +DQV�.HOVHQ��The Law as a Specific Social 
Technique����8��&+,��/��5(9�������������(GZDUG�5RJHUV��The Lanham Act and the Social 
Function of Trademarks�����/��	�&217(03��352%��������������*ODQYLOOH�:LOOLDPV��The 
Aims of the Law of Tort�� ��&855(17�/(*$/�352%6������ ��������'DYLG� )XQN��Major 
Functions of Law in Modern Society�����&$6(�:�/��5(9��������������'��-��*$//,*$1��
/$:�,1�02'(51�62&,(7<���������
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RU�WKH�+DUWLDQ���XVH�RI�function�LQ�UHODWLRQ�WR�OHJDO�UXOHV����
:KDW�PDNHV�WKH�SURSRVLWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQW�IXQFWLRQ�

DWWUDFWLYH�LV�WKDW�WKH�PRGHUQ�SURWHFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DQG�WKH�
ULVH� RI� LQWHUQDWLRQDO� LQYHVWPHQW� DJUHHPHQWV� DQG� like-treaties� LQ� WKH� JOREDO�
OHJDO� V\VWHP� KDV� FUHDWHG� ERWK� ³ODZ�PDNLQJ� RSHUDWLRQV´��� RI� HSLVWHPLF�
FRPPXQLWLHV� LQ�XQLVRQ�ZLWK� WKH� VWDWH�� �7KH� ODZ�PDNLQJ�RSHUDWLRQV�DUH�� LQ�
WXUQ��LQWHUSUHWHG�E\�SULYDWH�OLNH�MXGLFLDO�ERGLHV�XQGHU�D�V\VWHP�RI�LQYHVWRU�
VWDWH�GLVSXWH�VHWWOHPHQW���7KH�UHVXOW�RI�WKHVH�MXGLFLDO�DFWLYLWLHV�LQ�WKH�JOREDO�
V\VWHP�LV� WKDW� WKH\¶YH�EHFRPH�WKH�FHQWHU�RI� WKH� LQWHUQDWLRQDO� OHJDO�V\VWHP�
DQG�WKHUHE\�FUHDWHV�D�social function�LQ�DGGLWLRQ�WR�WKHLU�legal functions��
7KXV��ERWK� WKH�PL[WXUH�RI� VRFLDO�DQG� OHJDO� IXQFWLRQV�RI� WKH� ODZ�PDNLQJ�

RSHUDWLRQV� RI� HSLVWHPLF� FRPPXQLWLHV� DQG� LQWHUSUHWDWLRQ� RI� LQWHOOHFWXDO�
SURSHUW\�SURYLVLRQV�XQGHU�LQWHUQDWLRQDO�LQYHVWPHQW�WUHDWLHV�UHIOHFWV�UXOHV�DV�
ERWK� KDYLQJ� D� VRFLDO� IXQFWLRQ� DQG� ³UXOHV� RI� DGMXGLFDWLRQ´���� �0RUHRYHU�� D�
VRFLDO�IXQFWLRQ�DSSURDFK�WR�GHYHORS�WKH�LQYHVWPHQW�IXQFWLRQ�RI�LQWHOOHFWXDO�
SURSHUW\�PD\� �DEVROYHV� WKH�VWDWH�RI�DQ\�UHVSRQVLELOLWLHV�IRU�SULYDWH�DFWRUV¶�
DFWLYLWLHV� LQ� LQWHUQDWLRQDO� OHJDO� UHODWLRQV��ZKHUH� WKHUH� H[LVWV� ³SULPDU\� DQG�
VHFRQGDU\�UXOHV�´���7KHUHIRUH��LQ�WKH�FRQWH[W�ZKHUH�ODZ�PDNLQJ�RSHUDWLRQV�
RI� LQWHUQDWLRQDO� WUHDWLHV� LQYROYHV� SULYDWH� DFWRUV�� WKHLU� H[LVWHQFH�� DQG�
LQWHUSUHWLQJ�VXFK�WUHDWLHV�YLD�quasi�SULYDWH�WULEXQDOV�VXFK�DV�ad hoc�LQYHVWRU�
VWDWH�GLVSXWH�VHWWOHPHQW�HOHYDWHV�WKH�VRFLDO�DQG�OHJDO�IXQFWLRQV���0RUHRYHU��
WKH� HPHUJLQJ� IXQFWLRQDO� VWDQGDUGV� ZRXOG� VXJJHVW� WKDW� VWDWHV� KDYH� QR��
UHVSRQVLELOLW\�RI�SULYDWH�DFWLYLWLHV�ZLWKLQ�LQWHUQDWLRQDO�ODZ��
7KH�EHVW��DOWKRXJK�QRW�FRQFOXVLYH�GHILQLWLRQ�RI�VRFLDO�IXQFWLRQ�WKDW�,�FDQ�

SURSRVH�²�VR�WKDW�LW�ILWV�P\�EURDGHU�DSSURDFK�WR�investment function�²�LV�
WKDW�D� VRFLDO� IXQFWLRQ�DULVHV�DV� D� UHVXOW�RI� VRFLHWDO�DGYDQFHPHQW�DQG�RWKHU�
VRFLDO� JRDOV� LQ� WKH� DLPV� RI� LQQRYDWLRQ� DQG� WKH� UHDOL]DWLRQ� RI� UXOHV� IRU�
LQWHOOHFWXDO� SURSHUW\� ULJKWV�� 7KLV� LV� D� IOH[LEOH� GHVFULSWLRQ� WKDW� FDQ� DOORZ�
YDULRXV�PDQHXYHUV� DW� LQWHUSUHWDWLRQ�DQG�DQDO\VLV�RI� WKH� LQWHUQDWLRQDO� OHJDO�
VWUXFWXUH�RI�LQWHOOHFWXDO�SURSHUW\�DQG�LQYHVWPHQW��
$OWKRXJK�WKLV�GHILQLWLRQ�RI�VRFLDO�IXQFWLRQ�LV�D�QDUURZ�RQH�²�WR�EH�DSSOLHG�

�
� ���� +$57��supra�QRWH����GLVFXVVLQJ�IXQFWLRQ�SHU�OHJDO�UXOHV�DUH�WRROV�WR�KHOS�DFKLHYH�
VRFLDO�JRRGV�LQFOXGLQJ�WKH�SURWHFWLRQ�RI�SURSHUW\��  See generally�*$//,*$1��supra ����
DW���±����
 ��. +$57��supra�QRWH����*$//,*$1��supra ����DW���±����
 ��. See +$57��supra�QRWH����DW�����GHSOR\LQJ�WKLV�WHUPLQRORJ\���
 ��. See�1RWH��The Distinction Between the Normative and Formal Functions of Law 
in H.L.A. Hart’s the Concept of Law����9$��/��5(9���������������������
� ���� +$57��supra QRWH����DW�����GLVFXVVLQJ�WKH�XQLRQ�RI�SULPDU\�DQG�VHFRQGDU\�UXOHV�
DQG�WKDW�VRFLDO�SUHVVXUH�KHOSV�WR�EULQJ�FRQIRUPLW\�WR�UXOHV�EXW�DOVR�QRWHV�³QR�FHQWUDOO\�
RUJDQL]HG�V\VWHP�RI�SXQLVKPHQWV�IRU�EUHDFK�RI�WKH�UXOHV��������´���
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WR�LQWHOOHFWXDO�SURSHUW\�ULJKWV����LW�FDQ�DOVR�EH�XVHG�WR�H[DPLQH�ODZ�DV�D�VRFLDO�
SKHQRPHQRQ�� � )XUWKHUPRUH�� LQ� P\� H[DPSOH�� RI� social�� LW� FDQ� EH� XVHG� WR�
GHWHUPLQH�D�ZLGH�DUUD\�RI�LQVWUXPHQWDO�PHDQV�DQG�DFWLYLWLHV�WKDW�DUH�UHOHYDQW�
WR�GLIIHUHQW�DFWRUV�LQ�WKH�LQWHUQDWLRQDO�V\VWHP���)RU�LQVWDQFH��WKH�VRFLDO�DLPV�
RI�WKH�VWDWH�FDQ�EH�DVVRFLDWHG�ZLWK�P\�XVH�RI�social��DV��WKH�VRFLDO�DFWLYLWLHV�
DQG�DLPV�RI�WKH�SULYDWH�HQWLWLHV�DFWLYH�LQ�WKH�LQWHUQDWLRQDO�HFRQRPLF�V\VWHP���
7KXV��ZKHWKHU�P\�GHILQLWLRQ�RI�VRFLDO�IXQFWLRQ�LV�DSSURSULDWH�RU�QRW��LW�KHOSV�
WR� GHWHUPLQH� KRZ� WR� DFFXUDWHO\� SRUWUD\� function� DV� D� IRUP� RI� utilitarian 
activity�ZKHUH�WKH�PHUFKDQWV�RI�JOREDO�FRPPHUFH�VHHN�WKH�UXOH�RI�ODZ�ZLWKLQ�
D�SXEOLF�FKRLFH�VSDFH����
,Q�H[SODLQLQJ�WKH�PHDQLQJ�RI�FHUWDLQ�H[SUHVVLRQV��DQ�DEXQGDQFH�RI�FDXWLRQ�

LV�DOZD\V�QHFHVVDU\��LQ�RUGHU�QRW�WR�IDOO�LQWR�DXWRPDWLFDOO\�SLQQHG�GRZQ�VWDWLF�
LQWHUSUHWDWLRQV� WKDW� PD\� SURYH� GLIILFXOW� WR� DEDQGRQ� LQ� OLJKW� RI� QHZ�
GHYHORSPHQWV�RU�DOWHUQDWLYH�YLHZV���,W�LV�WKDW�VDPH�FDXWLRQ�WKDW�,�DP�XVLQJ��LQ�
IUDPLQJ�ZKDW�function DFWXDOO\�PHDQV�LQ�P\�TXHVW�WR�SDLQW�D�SLFWXUH�RI�WKH�
LQYHVWPHQW�IXQFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\��
7KH� JOREDO� FRPPXQLW\� RI� LQWHOOHFWXDO� SURSHUW\� SOD\HUV� LQFOXGH� WKH�

FRDOLWLRQ�RI�HSLVWHPLF�FRPPXQLWLHV��WKH�VWDWH�DQG�RFFDVLRQDOO\�WULEXQDOV���$OO�
WKH� DFWRUV� KDYH� GLIIHUHQW� IXQFWLRQV� WR� SHUIRUP�� DQG� WKXV�� D� FRQFHSWLRQ� RI�
function�WKDW�LQFOXGHV�DOO�WKHLU�DFWLYLWLHV�ZRXOG�QRW�EH�LGHDO���1RU��ZRXOG�D�
FRQFHSWLRQ�RI�IXQFWLRQ�WKDW�XOWLPDWHO\�UHOLHV�RQO\�RQ�all�LQWHUQDWLRQDO�OHJDO�
UXOHV�WKDW�FRRUGLQDWHV�WKH�VFRSH�DQG�SURWHFWLRQ�RI�HFRQRPLF�DFWLYLWLHV���7KXV��
,�DP�WKHUHIRUH�OHIW�WR�IUDPH�function�LQ�D�GLIIHUHQW�SDUDGLJP��
7KHUHIRUH��WR�FRQVWUXH�D�FRQFHSWLRQ�RI�IXQFWLRQ��ZH�PXVW�VHH�LQWHOOHFWXDO�

SURSHUW\�ULJKWV�DV��WR�TXRWH�'ZRUNLQ��³VXIILFLHQWO\�FRPSOH[�DQG�VWUXFWXUHG´���
XWLOLWDULDQ�DFWLYLWLHV�H[HUFLVHG�E\�SULYDWH�ULJKWV�RZQHUV��RU��ZKDW�,�SUHIHU�WR�
�
� ���� :KDW�,�KDYH�LQ�PLQG�KHUH��LV�WKDW�WKH�WUHDWPHQW�RI�VRFLDO�IXQFWLRQ�VKRXOG�EH�VHHQ�
LQ� WKH� OLJKW�RI�KRZ� LQWHOOHFWXDO�SURSHUW\� ULJKWV�DUH�XVHG�DV��ZKDW�3RXQG� UHIHUV� WR� LQ�D�
GLIIHUHQW�FRQWH[W��WKH�³SUHVHUYDWLRQ�RI�WKH�ULJKWV�RI�SULYDWH�SURSHUW\´�DV�D�IXQGDPHQWDO�
REMHFW�RI�WKH�ODZ��3RXQG��supra QRWH�����DW������see also�5RJHUV�supra QRWH�����&$7(5,1$�
6*$1*$�� 3523(57,=,1*� (8523($1� &23<5,*+7�� +,6725<�� &+$//(1*(6� $1'�
23325781,7,(6����±������������&KULVWRSKH�*HLJHU��The Social Function of Intellectual 
Property Rights, Or How Ethics Can Influence the Shape and Use of IP Law�� in�
,17(//(&78$/�3523(57<�/$:��0(7+2'6�$1'�3(563(&7,9(6� �*UDHPH�%��'LQZRRGLH�
HG����������
� ���� 0\�XVDJH�RI�XWLOLWDULDQ�activities�LQ�WKLV�VHFWLRQ��PDLQO\�DOOXGHV�WR�WKH�XWLOLWDULDQ�
WKHRU\�RQ�WKH�MXVWLILFDWLRQV�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DV�D�IRUP�RI�VRFLDO�JRRG��)RU�
JHQHUDO� UHDGLQJV� RQ� WKH� XWLOLWDULDQ� GRFWULQH�� VHH�� IRU� H[DPSOH�� 5XVVHO� +DUGLQ�� The 
Utilitarian Logic of Liberalism,� ��� (7+,&6� ��� �������� -$0(6� :22'� %$,/(<��
87,/,7$5,$1,60�� ,167,787,216�� $1'� -867,&(� �������� )5('(5,.� 526(1�� &/$66,&$/�
87,/,7$5,$1,60�)520�+80(�72�0,//���������
� ���� 5RQDOG�'ZRUNLQ��My Reply to Stanley Fish: Please Don’t Talk About Objectivity 
Any More��in�7+(�32/,7,&6�2)�,17(535(7$7,21�����������:�-�7��0LWFKHOO�HG����������
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FDOO� WKH�PHUFKDQWV�RI�JOREDO�FRPPHUFH�� �7R�SXUVXH� WKHLU�JOREDO�XWLOLWDULDQ�
DFWLYLWLHV��WKH�PHUFKDQWV�RI�JOREDO�FRPPHUFH�DUH�DOVR�DFWLYH�QRUP�PDNHUV�LQ�
WKH� LQWHUQDWLRQDO� OHJDO� V\VWHP� WKDW� UHJXODWHV� WKHLU� XWLOLWDULDQ� DFWLYLWLHV�� � ,Q�
RWKHU�ZRUGV��WKHUH�LV�D�³IXQFWLRQDO�HVVHQFH´���RI�QRUPDWLYH�UXOHV�WKDW�HPHUJHV�
IURP�WKH�XWLOLWDULDQ�DFWLYLWLHV�LQ�LQWHOOHFWXDO�SURSHUW\���$QG��LQ�WKLV�UHJDUG��D�
SDUW�RI�XWLOLWDULDQ�DFWLYLWLHV�JLYH�ULVH�WR�QRUPV��DQG�ZKHUH�VXFK�QRUPV�OHDG�WR�
WKH�JOREDO�UXOH�RI�ODZ�²�WKHQ�law�DV�VXFK��PXVW�EH�VHHQ��DV�VHUYLQJ�³WKH�JRDOV�
RI�OLEHUW\��������HTXDOLW\���������VXEVWDQWLYH�IDLUQHVV��������SURFHGXUDO�IDLUQHVV��������
>DQG@�XWLOLW\��������´���,W�LV�GLIILFXOW�WR�GHQ\�WKDW�WKH�JOREDO�V\VWHP�RI�LQWHOOHFWXDO�
SURSHUW\�ULJKWV�GRHVQ¶W�UHIOHFW�HFRQRPLF�DFWLYLWLHV�LQ�D�OLEHUDO�IDVKLRQ��DQG�DW�
WKH�VDPH�WLPH�HQGRUVHV�WKH�XWLOLWDULDQ�DSSURDFK�RI�HFRQRPLF�ULJKWV���+HQFH��
WKH�SURWRW\SH�RI�WKH�FXOWXUH�RI�SULYDWL]DWLRQ�RI�LQWHUQDWLRQDO�ODZ�FDQ�DOVR�EH�
IRXQG�LQ�WKHVH�JOREDO�HFRQRPLF�VLWXDWLRQV��
%XW��E\�NHHSLQJ�LQ�PLQG�WKHVH�GHILQLWLRQV�RI�VRFLDO�IXQFWLRQ�DQG�WKH�LGHD�

RI� utilitarian conception of function�� IXUWKHU� GLVFXVVLRQV� VKRXOG� KHOS� WR�
LOOXPLQDWH�WKH�LVVXHV�UDLVHG�LQ�WKLV�$UWLFOH��UDWKHU�WKDQ�SURYLGLQJ�D�FRPSOHWH�
VDWLVIDFWRU\� UHVXOW�� � ,Q� RUGHU� WR� DVFHUWDLQ� WKH� SURSHU� LQWHOOHFWXDO� SURSHUW\�
LQYHVWPHQW�IXQFWLRQ��,�H[DPLQH�WZR�W\SHV�RI�UHODWLRQVKLSV��WKH�ILUVW�EHLQJ�WKH�
XQLRQ� RI� rights� DQG� property� �WR� LQFOXGH� LQWHOOHFWXDO� SURSHUW\� ULJKWV�� E\�
H[DPLQLQJ�KRZ�+/$�+DUW�GHYHORSHG�KLV�RZQ�DUJXPHQWV��6HFRQGO\�� ,� DP�
FRQFHUQHG�ZLWK�ZKDW��WKH�WULEXQDOV�FDQ�WHOO�XV�DERXW�WKH�FRQFHSW�RI�investment 
function�SURSRVHG�LQ� WKLV�$UWLFOH��$QG�LQ� WKLV� ODWWHU�� ,�DP�LQWHUHVWHG� LQ� WKH�
LQWHUDFWLRQ�RI�ERWK�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DQG�WKH�FRQFHSW�RI�LQYHVWPHQW�
DV�D�IXQFWLRQ�WKDW�SULYDWL]H�LQWHUQDWLRQDO�ODZ�E\�NHHSLQJ�VWDELOLW\�DQG�OHJDO�
FHUWDLQW\�LQ�WKH�JOREDO�HFRQRPLF�RUGHU��7KHVH�DUJXPHQWV�DUH�H[SORUHG�LQ�WKH�
QH[W�VHFWLRQV�EHORZ�DQG�WKHQ�OLQNLQJ�WKH�H[SORVLRQ�RI�LQWHOOHFWXDO�SURSHUW\�
LQYHVWPHQWV� LQ� LQWHUQDWLRQDO� WUHDWLHV��7KLV� ODWWHU�� EHLQJ� WKH� lex cosmopolis�
SDUDGLJP���

,,,��+$57���,17(//(&78$/��3523(57<�)81&7,216�$1'�7+(�*/2%$/,=,1*�
2)�³5,*+76´�

,�ZDQW�WR�WXUQ�WR�+DUW�DQG�KLV�Concept of Law WR�VXSSRUW�P\�SURSRVLWLRQ�
RQ�LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQW�IXQFWLRQ�DV�FRQVWLWXWLQJ�SDUW�RI�WKH�FXOWXUH�
RI�SULYDWL]DWLRQ��RI�LQWHUQDWLRQDO�ODZ�����,W�PLJKW�EH�VRPHKRZ�VDIH�WR�WXUQ�WR�
HVWDEOLVKHG� OHJDO� WKRXJKW� WR� DLG� DQG� DEHW� VXFK� D� SURSRVLWLRQ� DQG� WR� KHOS�
VLWXDWH�WKH�DUJXPHQWV�DQG�FRPSOH[LWLHV�WKDW�,�GLVFXVV�WKURXJKRXW�WKH�$UWLFOH��
�
� ���� 0LFKDHO� 6��0RRUH��The Interpretive Turn in Modern Theory: A Turn for the 
Worse?,����67$1��/��5(9��������������������
 ��. Id.� see also�$1'5(,�0$5025��,17(535(7$7,21�$1'�/(*$/�7+(25<������G�HG��
�������GLVFXVVLQJ�'ZRUNLQ�DQG�0RRUH¶V�WDNH�RQ�WKH�ODZ���
 ��. See +$57��supra�QRWH����
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,�VKRXOG�DOVR�SRLQW�RXW��WKDW�DQRWKHU�UHDVRQ�IRU�VHOHFWLQJ�+DUW��WR�VXSSRUW�
P\�DUJXPHQWV�� LV� WKDW�+DUW��ZKHQ� UHDG� LQ� LWV�SURSHU�FRQWH[W�� LV�DOVR�DERXW�
SULYDWH� ODZ� �³SURSHUW\´��� � ,Q� WKLV� UHJDUG�� +DUW� SURYLGHV� D� JRRG� SRLQW� RI�
GHSDUWXUH�back to basics� DQG�FRQWH[WXDOL]HV��ZKDW� ,�KRSH�� LV�D�FRPSHOOLQJ�
DUJXPHQW��RQ�WKH�SULYDWH�HFRQRPLF�property�IXQFWLRQ�LQ�LQWHOOHFWXDO�SURSHUW\���
0RUHRYHU��RQH�FDQ�IXUWKHU�DUJXH�WKDW�WKH�JOREDOL]DWLRQ�RI�ULJKWV�ZKHQ�VHHQ�
DV� SDUW� RI� WKH� SULYDWL]DWLRQ� FXOWXUH� RI� LQWHUQDWLRQDO� ODZ� DOORZV� DGGLWLRQDO�
LQVLJKWV� LQWR� WKH� QH[XV� EHWZHHQ� SULYDWH� SURSHUW\� ULJKWV� DQG� UXOHV� RI�
LQWHUQDWLRQDO�ODZ���
+DUW��LQ�KLV�QRZ�FODVVLF�ZRUN��KDV�DUJXHG��DPRQJ�RWKHU�WKLQJV��WKDW�SULPDU\�

DQG�VHFRQGDU\�UXOHV�KDYH�ERWK�GLVWLQFWLYH�HOHPHQWV�DQG�FDQ�EH�XQLILHG�����)RU�
+DUW��WKH�H[LVWHQFH�RI�³SULPDU\�UXOHV�RI�REOLJDWLRQV´�FDQ�EH�VXSSODQWHG�³E\�
IXUWKHU� VHFRQGDU\� UXOHV�´��� �$OWKRXJK�� WKHUH� DUH� HQGOHVV� LQWHUSUHWDWLRQV� RI�
+DUW¶V�SULPDU\�DQG�VHFRQGDU\�UXOHV�vis-a-vis�REOLJDWLRQV��OHW�PH�TXRWH�KLP�
GLUHFWO\��WR�RIIHU�P\�RZQ�FRQWH[WXDO�YLHZ��+DUW�ZULWHV��
�
8QGHU� WKH� VLPSOH� UHJLPH�RI�SULPDU\� UXOHV� WKH� LQWHUQDO� SRLQW� RI� YLHZ� LV�
PDQLIHVWHG�LQ�LWV�VLPSOHVW�IRUP��LQ�WKH�XVH�RI�WKRVH�UXOHV�DV�WKH�EDVLV�RI�
FULWLFLVP�� DQG� DV� WKH� MXVWLILFDWLRQ� RI� GHPDQGV� IRU� FRQIRUPLW\�� VRFLDO�
SUHVVXUH��DQG�SXQLVKPHQW��������:LWK�WKH�DGGLWLRQ�WR�WKH�V\VWHP�RI�VHFRQGDU\�
UXOHV��WKH�UDQJH�RI�ZKDW�LV�VDLG�DQG�GRQH�IURP�WKH�LQWHUQDO�SRLQW�RI�YLHZ�LV�
PXFK�H[WHQGHG�DQG�GLYHUVLILHG���:LWK�WKLV�H[WHQVLRQ�FRPHV�D�ZKROH�VHW�RI�
QHZ�FRQFHSWV�DQG�WKH\�GHPDQG�D�UHIHUHQFH�WR�WKH�LQWHUQDO�SRLQW�RI�YLHZ�
IRU�WKHLU�DQDO\VLV����

�
1RZ��WKHUH�LV�D�ORW�WR�EH�WDNHQ�LQ�IURP�WKH�DERYH�SDVVDJH�DORQH��DQG�WKLV�

EULQJV�PH�WR�P\�PDLQ�TXHVWLRQ�²�DV�SHU�WKLV�VHFWLRQ�²�what does Hart have 
to do with intellectual property rights"�
,QGLUHFWO\�� +DUW¶V� FRQQHFWLRQ� WR� LQWHOOHFWXDO� SURSHUW\� ULJKWV� FDQ� EH�

GHWHUPLQHG�LQ�SDUW��ILUVWO\��E\�KLV�WUHDWPHQW�RI�³SURSHUW\´�DQG�³ULJKWV�´�DQG�
VHFRQGO\��DQ�³LQWHUQDO´�SRLQW�RI�YLHZ�IRU�JOREDO�LQWHOOHFWXDO�SURSHUW\�ULJKWV���
,�DP�PRUH�FRQFHUQHG�ZLWK�WKH�³LQWHUQDO�SRLQW�RI�YLHZ´���DUJXPHQW��WKH�EURDG�

�
 ��. Id. DW�����QRWLQJ�³WKH�XQLRQ�RI�SULPDU\�DQG�VHFRQGDU\�UXOHV�LV�DW�WKH�FHQWUH�RI�D�
OHJDO�V\VWHP��´�
 ��. Id.�DW�����
 ��. Id��DW�����
� ���� 7KLV� KDV� EHHQ� HORTXHQWO\� H[SODLQHG� E\� RQH� DFDGHPLF� LQ� WKH� IROORZLQJ�� � ³7KH�
LQWHUQDO�SRLQW�RI�YLHZ�LV�WKH�SUDFWLFDO�DWWLWXGH�RI�UXOH�DFFHSWDQFH�²�LW�GRHV�QRW�LPSO\�WKDW�
SHRSOH� ZKR� DFFHSW� WKH� UXOHV� DFFHSW� WKHLU� PRUDO� OHJLWLPDF\�� RQO\� WKDW� WKDW� WKHUH� DUH�
GLVSRVHG� WR�JXLGH�DQG�HYDOXDWH� FRQGXFW� LQ� DFFRUGDQFH�ZLWK� WKH� UXOHV�´�6FRWW�6KDSLUR��
What is the Internal Point of View?�����)25'+$0�/��5(9���������������������
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DUJXPHQWV�RI�³SURSHUW\´��DQG�,�ZDQW�WR�OLQN��WKH�internalization�DUJXPHQW�WR�
LQWHOOHFWXDO�SURSHUW\�ULJKWV�� �7KHUH�DUH�IHZ�OLWHUDWXUH�UHVRXUFHV�WKDW�,�FDPH�
DFURVV� GXULQJ� WKH� ZULWLQJ� RI� WKLV� 6HFWLRQ� WKDW� H[SOLFLWO\� FRQQHFWV� +DUW� WR�
LQWHOOHFWXDO�SURSHUW\�ULJKWV�����
*LYHQ� WKDW� +DUW� DOVR� H[SODLQV� KLV� SULPDU\� DQG� VHFRQGDU\� UXOHV� DV� ³WKH�

MXVWLILFDWLRQ�RI�GHPDQGV� IRU� FRQIRUPLW\�´� WKLV� DUJXPHQW� FDQ�EH� DSSOLHG� WR�
LQWHOOHFWXDO�SURSHUW\�ULJKWV�DV�LQYHVWPHQWV��RU�DW�OHDVW�WR�MXVWLI\�LQWHOOHFWXDO�
SURSHUW\� LQYHVWPHQWV���� � *LYHQ� WKDW� +DUW� DFWLYHO\� SURPRWHG� WKH� LGHD� WKDW�
³REOLJDWLRQV´�GHULYH�DV�D�UHVXOW�RI�WKH�ODZV¶�DELOLW\�WR�LQIOXHQFH�EHKDYLRXU��LQ�
LQGLYLGXDOV��²�RQH�FDQ�GHGXFH�WKDW�GLIIHUHQW�rule systems�VXFK�DV�WUDGHPDUN�
ODZ�� SDWHQW� ODZV�� RU� FRS\ULJKW� ODZV� ²� FRPSULVH� DQ� LQWHUQDO� YLHZSRLQW�
�internalization����DV�REOLJDWLRQV�JLYHQ�WKDW�WKH\�DUH�VHHQ�DV�law��
,QWHOOHFWXDO� SURSHUW\� UXOHV� LPSRVH� REOLJDWLRQV� �RQ� LQGLYLGXDOV��� � DQ�

REOLJDWLRQ� QRW� WR� LQIULQJH�� FRXQWHUIHLW�� HWF��� DQG� WKH� REOLJDWLRQ� WKDW� DQ�
LQYHVWPHQW� XQGHU� WUHDWLHV� LV� DOVR� RI� DQ� LQWHOOHFWXDO� SURSHUW\� QDWXUH�� � 7KH�
FRQVHTXHQFHV� RI� EUHDNLQJ� WKHVH� REOLJDWLRQV� DUH� VDQFWLRQV� �VXFK� DV� KHDY\�
ILQDQFLDO�ILQHV��VXFK�DV�ZKHQ�D�8�6��FRXUW�DZDUGHG�$SSOH�D�VXEVWDQWLDO�VXP�
GXH�WR�SDWHQW�LQIULQJHPHQW�E\�ULYDO�6DPVXQJ�(OHFWURQLFV�����7KH�RWKHU��LQ�WKH�
FRQWH[W� RI� WKH� LQYHVWPHQW� IXQFWLRQ� RI� LQWHOOHFWXDO� SURSHUW\�� LV� D� ILQDQFLDO�
DZDUG�WKURXJK�DQ�,6'6�WULEXQDO��
%XW�IRU�+DUW��WKH�LQWHUQDO�SRLQW�RI�YLHZ�RI�WKH�ODZ�VKRXOG�QRW�PHUHO\�EH�

VHHQ�IURP�VDQFWLRQV���RQO\��EXW�UDWKHU�IURP�the internal point of view��/HW¶V��
IRU�WKH�VDNH�RI�LOOXVWUDWLRQ��JR�EDFN�WR�WKH�Apple Inc. v. Samsung Electronics 
Co.��� FDVH� WR� ORRN� DW� WKH� VLJQLILFDQW� SOD\HUV� DQG� H[WUDSRODWH� WKH� +DUWLDQ�
LQWHUQDO�SRLQW�RI�YLHZ��
%RWK� $SSOH� DQG� 6DPVXQJ� DUH� PDMRU� JOREDO� SOD\HUV� LQ� WKH� HOHFWURQLFV�

LQGXVWU\�DQG�ERWK�ILUPV�DUH�WKH�RZQHUV�RI�WKRXVDQGV�RI�LQWHOOHFWXDO�SURSHUW\�
ULJKWV�VXFK�DV�SDWHQWV�DQG�WUDGHPDUNV���(TXDOO\��JLYHQ�WKDW�ERWK�ILUPV�SDVV�
RQ�WKHLU�SURGXFWV�WR�FRQVXPHUV�²�ZKR��IRU�P\�SXUSRVHV��FRPSULVH�D�VRFLDO�
JURXS�²�QDWXUDOO\��LW�LV�TXLWH�SRVVLEOH�WKDW�WKLV�VRFLDO�JURXS�PD\�HLWKHU�EH�
�
 ��. But see� ;$9,(5� 6(8%$�� 7+(� */2%$/� 5(*,0(� )25� 7+(� (1)25&(0(17� 2)�
,17(//(&78$/�3523(57<�5,*+76������������
� ���� +$57��supra�QRWH�����DW�����
 ��. See id.�
� ���� $SSOH�,QF��Y��6DPVXQJ�(OHFWURQLFV�&R�������)��6XSS���G������1�'��&DO���������
� ���� )RU� D� UHEXWWDO� WR� +DUW¶V� YLHZ� WKDW� OHJDO� REOLJDWLRQV� FDQ� H[LVW� HYHQ� ZLWKRXW�
VDQFWLRQV�WKURXJK�WKH�³JXQPDQ�VLWXDWLRQ�´�VHH�'DQQ\�3ULHO��Sanction and Obligation in 
Hart’s Theory of Law�����5$7,2�-85,6��������������)RU�D�JHQHUDO�DQDO\VLV�RI�+DUW��RI�
ZKLFK�WKHUH�DUH�PDQ\��VHH��H�J���0HKUGDG�3D\DQGHK��The Concept of International Law 
in the Jurisprudence of H.L.A. Hart�����(85��-��,17¶/�/��������������
� ���� ����)��6XSS���G������1�'��&DO���������



����� INTELLECTUAL PROPERTY INVESTMENT FUNCTIONS� ����

�

confused�E\�WKH�³VLPLODULW\�´�³GHVLJQ�´�³IXQFWLRQDO�HOHPHQWV�´�DQG�RU�DVSHFWV�
RI�D�6DPVXQJ�SURGXFW��WR�DQ�$SSOH�SURGXFW�²�ZKLFK�LQWHOOHFWXDO�SURSHUW\�
ODZV�H[LVWV�WR�SURWHFW����
$W�WKH�VDPH�WLPH��WKHUH�LV�DOVR�DQ�REOLJDWLRQ�RQ�6DPVXQJ�QRW�WR�LQIULQJH�

WKH�SDWHQWV�RI� LWV�ULYDOV�DV�JXDUDQWHHG�XQGHU�WKH�UXOHV�RI�SDWHQW�SURWHFWLRQ���
7KXV��LI�LQIULQJHPHQW�RQ�WKH�SDUW�RI�6DPVXQJ�IRUPV�D�SDWWHUQ��WKHQ�LQHYLWDEO\��
���� FRQVXPHUV� DV� D� VRFLDO� JURXS�ZLOO� FRPH� WR� UHDOL]H� WKDW� 6DPVXQJ� RIWHQ�
HPSOR\V�D�SDUWLFXODU�FRQGXFW��DQG�����6DPVXQJ�GRHV�QRW�DFFHSW� WKH�SDWHQW�
UXOHV� DV� WKH\� DUH�� WKHUHIRUH� ILQGLQJ� LW� DFFHSWDEOH� WR� HQJDJH� LQ� LQIULQJLQJ�
EHKDYLRU���� � 7KH� SRLQW� RI� WKLV� DUJXPHQW� �KRSHIXOO\� FOHDU�� LV� WKDW� IURP� D�
+DUWLDQ�SHUVSHFWLYH�²�DQ�LQWHUQDO�SRLQW�RI�YLHZ�VLJQLILHV�FHUWDLQ�QRUPDWLYH�
FRQGXFW��WKH�FRQVXPHUV�ZKR�DFFHSW�WKH�SDWHQW�UXOHV��DQG�WKH�LQIULQJHUV�ZKR�
DOVR�DFFHSW�WKH�UXOHV��DIWHU�D�MXGLFLDOO\�LPSRVHG�GXW\�WR�GR�VR���
%XW�+DUW�LV�SHUKDSV�EHWWHU�HTXLSSHG�WR�H[SODLQ�ZKDW�KH�DFWXDOO\�PHDQW�E\�

LQWHUQDO�SRLQW�RI�YLHZ��
�
:KHQ� D� VRFLDO� JURXS� KDV� FHUWDLQ� UXOHV� RI� FRQGXFW�� WKLV� IDFW� DIIRUGV� DQ�
RSSRUWXQLW\�IRU�PDQ\�FORVHO\�UHODWHG�\HW�GLIIHUHQW�NLQGV�RI�DVVHUWLRQ��IRU�LW�
LV�SRVVLEOH� WR�EH�FRQFHUQHG�ZLWK� WKH�UXOHV��HLWKHU�PHUHO\�DV�DQ�REVHUYHU�
ZKR�GRHV�QRW�KLPVHOI�DFFHSW� WKHP��RU�DV�D�PHPEHU�RI� WKH�JURXS�ZKLFK�
DFFHSWV� WKHP� DQG� XVHV� WKHP� DV� JXLGHV� WR� FRQGXFW��:H�PD\� FDOO� WKHVH�
UHVSHFWLYHO\�WKH�³H[WHUQDO´�DQG�WKH�³LQWHUQDO�SRLQWV�RI�YLHZ�´���

�
+DUW�IXUWKHU�H[SODLQV�WKDW�WKH�DFFHSWDQFH�RI�UXOHV�DOVR�GHSHQGV�RQ�PXOWLSOH�

IDFWRUV�VXFK�DV�³WKH�FDOFXODWLRQV�RI�ORQJ�WHUP�VHOI�LQWHUHVW´���DQG�WKHUHIRUH��
FDQ�EH�LQIOXHQFHG�E\�VWDQGDUG�RI�FRQGXFW�����2I�FRXUVH��VWDQGDUG�RI�FRQGXFW�
YDULHV�IURP�VRFLDO�JURXSV�RU�LQGLYLGXDOV�²�DQG�ZKDW�WKH�DFWXDO�GHWHUPLQDQWV�
RI� WKHLU�FRQGXFW�DUH�FDQQRW�EH�H[SODLQHG�RQO\� IURP�OHJDO� WKHRU\�� �$�JRRG�
H[DPSOH�LV�SHUKDSV�WKH�ZLGHVSUHDG�XVH�RI�LQWHOOHFWXDO�SURSHUW\�LQIULQJHPHQW�
PHFKDQLVPV�RYHU�WKH�LQWHUQHW�E\�YDULRXV�³VRFLDO�JURXSV�´�L�H���LQGLYLGXDOV�RI�
GLIIHUHQW� FDOLEHUV� RU� RUJDQL]DWLRQV� DQG� VWDWHV� WKDW� HQJDJH� LQ� LQWHOOHFWXDO�
SURSHUW\�WKHIW�����%XW�WKDW�DUJXPHQW�LV�QRW�IRU�KHUH��
%XW�OHW�PH�DVN��JLYHQ�WKDW�ZH�DUH�WDONLQJ�DERXW�LQWHOOHFWXDO�SURSHUW\�DV�DQ�

LQYHVWPHQW�IXQFWLRQ��RU�DW�OHDVW��,�DP�WU\LQJ�WR�PDNH�WKDW�DUJXPHQW���LV�WKHUH�

�
 ��. Id���
� ���� Id���FODLPLQJ�WKDW�6DPVXQJ�LQIULQJHG�$SSOH¶V�SDWHQWV����
 ��. See�+$57��supra QRWH�����DW�����
 ��. Id.�DW������see also�6KDSLUR��supra QRWH�����DW�������
� ���� 6KDSLUR��supra QRWH�����DW�������
� ���� $V�D�VRFLDO�JURXS�²�WKH�SDUWLDOO\�GHIXQFW�SLUDUDWHED\�FRP�FRPHV�WR�PLQG��EXW�
FODVVLF�FDVH�LQFOXGH��$	0�5HFRUGV��,QF��Y��1DSVWHU��,QF�������)��G���������������
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D�SRVVLEOH�XQLVRQ�EHWZHHQ�LQWHOOHFWXDO�SURSHUW\�UXOHV�DQG�LQYHVWPHQW�UXOHV�
DQG� KRZ� DUH� WKH\� GLVWLQJXLVKHG�� ZKHQ� FRQIURQWHG� DV� ³LQYHVWPHQWV´� LQ�
LQWHUQDWLRQDO�WULEXQDOV"��$JDLQ��ZKHUH�GRHV�+DUW�FRPH�LQ"�
+HUH�ZH�PXVW�ORRN�DW�WKH�SULYDWH�OHJDO�VWUXFWXUH�RI�LQWHUQDWLRQDO�LQYHVWPHQW�

DJUHHPHQWV�� �%\� SULYDWH� OHJDO� VWUXFWXUH� ,� DP� UHIHUULQJ� WR� WKH� IDFW� WKDW� ����
LQWHOOHFWXDO� SURSHUW\� LPSO\� SULYDWH� ULJKWV� UHJXODWHG� E\� SULYDWH� ODZ�� ����
LQWHUQDWLRQDO�LQYHVWPHQWV�DUH�FDUULHG�RXW�E\�SULYDWH�HFRQRPLF�HQWLWLHV�XQGHU�
LQWHUQDWLRQDO�WUHDWLHV��DQG�����GLVSXWHV�DUH�DGMXGLFDWHG�E\�³K\EULG´�WULEXQDOV�
IRU�SULYDWH�LQYHVWRUV�DJDLQVW�WKH�VWDWH��
:KDW� LV� DW� WKH�FHQWHU�RI�SULYDWH� OHJDO� VWUXFWXUH� DUH� ³UXOHV�´� DQG�DV�+DUW�

GHYHORSV�� ³ZKDWHYHU� WKH� UXOHV� DUH´��� WKH\� LPSRVH� REOLJDWLRQV� DQG� FRQIHU�
VRPH�IRUP�RI�³SRZHU�VKDULQJ�´�$QG�LQ�WKH�FRQWH[W�RI�SULPDU\�DQG�VHFRQGDU\�
UXOHV��+DUW�QRWHV��³5XOHV�RI�WKH�ILUVW�W\SH�LPSRVH�GXWLHV��UXOHV�RI�WKH�VHFRQG�
W\SH� confer powers, public or private ������ >DQG� OHDG@� WR� WKH� FUHDWLRQ� RU�
YDULDWLRQ�RI�GXWLHV�RU�REOLJDWLRQV�´����+DUW¶V�VW\OH�RI�DUJXPHQWDWLRQ�LV�VLPSOH��
RIWHQ�QRQ�WHFKQLFDO��DQG�FDQ�DOVR�EH�PLVXQGHUVWRRG��
$VVXPLQJ� WKDW� ,� DP� FRUUHFWO\� LQWHUSUHWLQJ� +DUW�� DUJXDEO\� WKHQ�� +DUW¶V�

YDULDWLRQV�RI�GXWLHV�RU�REOLJDWLRQV�WKDW�HPDQDWH�IURP�WKH�ODZ�DOVR�SRLQW�WR�D�
FRQFHSW�RI�function��DV�,�IUDPHG�LW�HDUOLHU��DQG�KHQFH��LQWHOOHFWXDO�SURSHUW\�
ODZ� DQG� LQYHVWPHQW� ODZ� IXQFWLRQV� LQ� D� JHQHUDO� ZD\� WKDW� +DUW� VHHV� DV�
REOLJDWLRQ�LPSRVLQJ�� � 0RUHRYHU�� JLYHQ� +DUW¶V� GHVFULSWLRQ� RI� ³SRZHU�
FRQIHUULQJ´�DV�D� IRUP�RI�SXEOLF�SULYDWH�K\EULG� OHJDO�V\VWHP�ZKHUH�SULYDWH�
DFWRUV�EHQHILWV�IURP�³WKH�FRXUVH�RI�WKH�ODZ�ZLWKLQ�WKH�VSKHUH�RI�KLV�FRQWUDFWV´�
WKHUH�LV�VRPH�FRPIRUW�LQ�WKH�QRWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQW�DV�D�
IRUP�RI�G\QDPLF�OHJDO�VWUXFWXUH������
7KH�SRLQW�LV��DV�+DUW�DUJXHV��ODZ�IXQFWLRQV�LQ�³VRFLHW\�DV�WKH�LQYHQWLRQ�RI�

WKH�ZKHHO´���DQG�WR�H[FOXGH�LQWHOOHFWXDO�SURSHUW\�ODZ�RU�LQYHVWPHQW�ODZ�IURP�
WKLV�LQYHQWLRQ�ZRXOG�EH�FRXQWHULQWXLWLYH��*LYHQ�WKDW�IRU�+DUW��UXOHV�RSHUDWH�
ZLWK�³SXUSRVLYH�DFWLYLWLHV´���DQG�KHQFH�FRQWDLQ�GLIIHUHQW�IXQFWLRQV��ZKHWKHU�
QRUPDWLYH��VRFLDO��FRHUFLYH�RU�REOLJDWLRQV�LPSRVLQJ����WKHQ�WKH�K\EULGLW\�RI�
SULYDWH�SXEOLF�ODZ�LV�QR�GLIIHUHQW��
)URP� WKLV�SHUVSHFWLYH� WKHQ��ZH�KDYH� WR� ���� ORRN�DW� LQWHOOHFWXDO�SURSHUW\�

LQYHVWPHQWV�DQG�WKHLU�WUHDWPHQW�E\�hybrid�WULEXQDOV�DV�VRPH�IRUP�RI�SRZHU�
�
� ���� +$57��supra�QRWH�����DW�����
 ��. Id��DW�����HPSKDVLV�DGGHG���
 ��. Id��DW�����
 ��. Id.�DW�����
 ��. Id.�DW�����
 ��. See also� -RKQ� )LQQLV� 	� +�/�$�� +DUW�� A Twentieth-Century Oxford Political 
Philosopher�����$0��-��-85,6����������±�����������
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VKDULQJ�IRU�GLVVHFWLQJ�LQWHUQDWLRQDO�UXOHV�EHWZHHQ�WKH�VWDWH�DQG�SULYDWH�DFWRUV��
DQG�����WKH�EURDGHU�LPSOLFDWLRQV�RQ�WKH�JOREDOL]DWLRQ�RI�³ULJKWV´�WR�LQFOXGH�
WKRVH�RI�LQWHOOHFWXDO�SURSHUW\���7KH�ILUVW�,�ZLOO�H[DPLQH�LQ�PRUH�GHWDLO�LQ�WKH�
QH[W�VXE�VHFWLRQ��EXW�QRZ��,�ZDQW�WR�H[DPLQH�JOREDOL]DWLRQ�RI�ULJKWV�LQ�WKH�
+DUWLDQ�FRQWH[W���7KHVH�WZR�REVHUYDWLRQV�DUH�RQH�ZD\�RI�LQWHUSUHWLQJ�ZKDW�
+DUW�PHDQW�E\�FRQIHUULQJ�³SRZHUV��SXEOLF�RU�SULYDWH�´���
7KH�VLJQLILFDQFH�RI�+DUW¶V�DQDO\VLV�RI�³ULJKWV´�LV�DOVR�LPSRUWDQW�DV�LW�DOVR�

GLUHFWO\�UHODWHV�WR�DQRWKHU�GLDJQRVLV�E\�+DUW�²�international law�²�DQG�DV�
VXFK�� ,� FDQ� QRZ� DWWHPSW� WR� IUDPH� +DUW� IURP� WKH� FRQWH[W� RI� LQWHOOHFWXDO�
SURSHUW\�WR�WKH�JOREDOL]DWLRQ�RI�ULJKWV�LQ�WKH�UHVW�RI�WKH�GLVFXVVLRQ�KHUH��
/HW�PH�EH�VXEMHFWLYH��DQG�LOOXVWUDWH�IURP�D�VLQJOH�TXRWDWLRQ�IURP�+DUW��WR�

FDSWXUH� KLV� PHDQLQJ� RI� ³ULJKWV´� LQ� WKH� FRQWH[W� RI� WKH� SULYDWH� UXOHV�� DV� ,�
XQGHUVWDQG�LW��+DUW¶V�WUHDWPHQW�RI�ULJKWV�LV�FRPSOH[�DQG�YDULHG��VR�WKHUH�LV�QR�
SRLQW� LQ� WU\LQJ� WR� HOXFLGDWH� ³ULJKWV´� LQ� LWV� HQWLUHW\� IURP� WKH� +DUWLDQ�
SHUVSHFWLYH��+DUW�GHYHORSV�D�WKHRU\�RI�OHJDO�ULJKWV�WKDW�HPDQDWHV�IURP�KRZ�
WKH� OHJLVODWRU�LPSRVHG� ULJKWV�� � ³/HJLVODWLRQ� LV� DQ�H[HUFLVH�RI� OHJDO�SRZHUV�
µRSHUDWLYH¶� RU� HIIHFWLYH� LQ� FUHDWLQJ� OHJDO� ULJKWV� DQG� GXWLHV�´�+DUW�ZULWHV�����
1RZ��ZH�PXVW�LQWHUSUHW�WKLV�+DUWLDQ�FRQFHSWLRQ�RI�OHJDO�ULJKWV�DV�KDYLQJ�D�
OHJLVODWLYH�LPSRVLQJ��REOLJDWRU\��IXQFWLRQ�ZKHUH�LW�FRQFHUQV�ODZ��
+DUW��DJDLQ��LQ�VLPSOH�DQG�FOHDU�ODQJXDJH�H[SODLQV�WKH�SXUSRVH�RI�WKH�ODZ�

DV�WR�H[FOXGH�RSWLRQDO�KXPDQ�FRQGXFW��³7KH�PRVW�SURPLQHQW�JHQHUDO�IHDWXUH�
RI�ODZ�DW�DOO�WLPHV�DQG�SODFHV�LV�WKDW�LWV�H[LVWHQFH�PHDQV�WKDW�FHUWDLQ�NLQGV�RI�
KXPDQ�FRQGXFW�DUH�QR�ORQJHU�RSWLRQDO��EXW�LQ�some�VHQVH�REOLJDWRU\�´����
:KDW�+DUW� LV� UHDOO\� DLPLQJ� IRU� LV� WKDW� ODZ�� LQ�SDUWLFXODU��SULYDWH� ODZ�� LV�

VHSDUDWH�IURP�DQ\�IRUP�RI�PRUDOLW\��DQG�QR�EHWWHU�SODFH�FDQ�WKLV�VHSDUDWLRQ�
EH�IRXQG�WKDQ�LQ�WKH�DOO�LPSRVLQJ�ZD\V�RI�SULYDWH�ODZ���7KXV��+DUW�REVHUYHV�
RI�FRQWUDFWV��ZLOOV��DQG�SURSHUW\��
�
:LWKRXW�VXFK�SULYDWH�SRZHU�FRQIHUULQJ�UXOHV�VRFLHW\�ZRXOG�ODFN�VRPH�RI�
WKH�FKLHI�DPHQLWLHV�ZKLFK�ODZ�FRQIHUV�XSRQ�LW���)RU�WKH�RSHUDWLRQV�ZKLFK�
WKHVH�UXOHV�PDNH�SRVVLEOH�DUH�WKH�PDNLQJ�RI�ZLOOV��FRQWUDFWV��WUDQVIHUV�RI�
SURSHUW\��DQG�PDQ\�RWKHU�YROXQWDULO\�FUHDWHG�VWUXFWXUHV�RI�ULJKWV�DQG�GXWLHV�

�
� ���� +$57�� supra� QRWH� ��� DW� ���� � )RU� D� VLPLODU� YLHZ� LQ� UHODWLRQ� WR� FRS\ULJKWV�� VHH�
6K\DPNULVKQD�%DOJDQHVK��The Obligatory Structure of Copyright Law: Unbundling the 
Wrong of Copying������+$59��/��5(9���������������������see also�-HUHP\�:DOGURQ��
From Authors to Copiers: Individual Rights and Social Values in Intellectual Property��
���&+,��.(17�/��5(9�����������Q��� ��������TXRWLQJ�+DUW��RQ�³OLEHUW\�ULJKWV�DQG� WKHLU�
SURWHFWLYH� SHULPHWHU>�@´� DQ� DUJXPHQW� WKDW� ,� EHOLHYH� ILUPO\� FDSWXUHV� WKH� XWLOLWDULDQ�
MXVWLILFDWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV���
� ���� +$57��supra�QRWH����DW�����
 ��. Id. DW����HPSKDVLV�DGGHG���
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ZKLFK�W\SLI\�OLIH�XQGHU�ODZ����
�
+DUW� DUJXHV�� LQ� HVVHQFH�� WKDW� OHJDO� ULJKWV�� LQ� SURSHUW\� IRU� H[DPSOH�� DUH�

OHJDOO\�VLJQLILFDQW�DQG�WKH�ODZ�SURYLGHV�IRU�D�UHODWLRQVKLS�WKDW�LV�D�IRUP�RI�
OHJDO�ULJKW�GXW\�����,Q�RWKHU�ZRUGV��ULJKWV�DQG�GXWLHV�DUH�VLPLODU�WR�FRQMRLQHG�
WZLQV� DQG� LQ� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� DQG� WKH� LQYHVWPHQW� UXOH�
V\VWHP�²�D�legal-duty right�H[LVWV�WR�EH�H[HUFLVHG�DV�DQ�REOLJDWLRQ��
7KXV��LQ�D�VHQVH��WKH�+DUWLDQ�FRQFHSWLRQ�RI�ULJKWV��RU�DW�OHDVW�KRZ�,�WULHG�WR�

LQWHUSUHW� LW� LQ� WKLV�6HFWLRQ�RI� WKLV�$UWLFOH�� LV� WKDW� LW� DOORZV� IRU� D�XWLOLWDULDQ�
MXVWLILFDWLRQ� RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV� WR� IORXULVK�� � :KHQ� WKLV�
LQWHUSUHWDWLRQ� LV� YLHZHG� IURP� D� XWLOLWDULDQLVP� SHUVSHFWLYH�� VXFK� DV�� LQ� WKH�
%HQWKDP�WUDGLWLRQ��DV� WKH� ODZ�FUHDWLQJ� OHJDO�UHODWLRQV��JUDQWLQJ��RI�SULYDWH�
SURSHUW\�ULJKWV�WR�HFRQRPLF�DFWRUV�DQG�LQGLYLGXDOV�ZLWK�WKH�DLP�RI�SURPRWLQJ�
ZHOIDUH� LQ� VRFLHW\� �DQG� WKH� JOREDO� HFRQRP\��� WKH� legal-right duties� LQ�
LQWHUQDWLRQDO�SULYDWH�ODZ�SURYLGH�IRU�WKH�RWKHU�ODZV�WR�IORXULVK��ZKHUH�VXFK�
ODZV�FDQ�DLG�JOREDO�HFRQRPLF�FRPPHUFH����
7KH�ODVW�SRLQW�WR�FRQVLGHU�LV�+DUW¶V�DSSURDFK�WR�LQWHUQDWLRQDO�ODZ�DQG�KRZ�

LW� UHODWHV� WR� WKH� JOREDO� V\VWHP� RI� UXOHV� LQ� LQWHOOHFWXDO� SURSHUW\� DQG�
LQYHVWPHQWV��+DUW�IDPRXVO\�DVNHG�ZKHWKHU�³LQWHUQDWLRQDO�ODZ�LV�UHDOO\�ODZ´�
DQG�SRVLWHG�WKDW�LQ�³WKH�DEVHQFH�RI�DQ�LQWHUQDWLRQDO�OHJLVODWXUH��FRXUWV�ZLWK�
FRPSXOVRU\� MXULVGLFWLRQ�� DQG� FHQWUDOO\� RUJDQL]HG� VDQFWLRQV� KDYH� LQVSLUHG�
PLVJLYLQJV��������´��� � 7KH� PRGHUQ� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� ULJKWV�
V\VWHP�DQG�RI�WKH�LQWHUQDWLRQDO�LQYHVWPHQW�DJUHHPHQWV�DUH�ZLWKRXW�D�GRXEW�D�
OHJDO�V\VWHP�� �+RZHYHU��JLYHQ�WKDW� WKHLU�RULJLQV� OLH�ZLWK�SULYDWH�HSLVWHPLF�
IRUFHV��IURP�D�WKHRUHWLFDO�SRLQW�RI�YLHZ��WKHQ��ZKHWKHU�WKH\�DUH�UHDOO\�³ODZ´�
LV�DOZD\V�XS�IRU�GHEDWH�����,�XVH�D�UXOHV�EDVHG�V\VWHP�KHUH�WR�FRQMHFWXUH�WKH�
WKRXJKW� WKDW� WKH� IRUP� DQG� FRQWHQW� RI� ODZ� LV� EHWWHU� H[SODLQHG� IURP�
LQWHUQDWLRQDO�SULYDWH�ODZV���&HUWDLQO\��WKH�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�
ULJKWV�V\VWHP�YLD�WKH�75,3V�$JUHHPHQW�HQMR\V�WKH�:72�'6%�DV�D�FRXUW�WKDW�
FDQ� HQIRUFH� LWV� UXOHV�� DQG� VLPLODUO\�� WKH� ULVH� RI� DUELWUDO� WULEXQDOV� LQ�
�
 ��. Id.�DW�����
� ���� )RU�D�VLPLODU�DUJXPHQW��EXW�LQ�D�GLIIHUHQW�FRQWH[W��QRW�UHODWLQJ�WR�+DUW��VHH�5�%��
*UDQWKDP� 	� &�(�)�� 5LFNHWW�� Property Rights as a Legally Significant Event� ���
&$0%5,'*(�/�-�������������������
� ���� )RU� FRUUHVSRQGLQJ� YLHZV�� VHH� :DOGURQ�� supra� QRWH� ���� 5LFKDUG� $UPLWDJH��
Globalizing Jeremy Bentham�� ��� +,67�� 32/�� 7+28*+7� ��� �������� -HQQLIHU� 3LWWV��
Legislator of the World? A Rereading of Bentham on Colonies�����32/��7+(25<�����
�������� 3KLOLS� 6FKRILHOG�� Jeremy Bentham and HLA Hart’s Utilitarian Tradition in 
Jurisprudence����-85,6��������������
� ���� +$57��supra�QRWH����DW������
� ���� 7KH�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�V\VWHP�LQ�WKLV�FRQWH[W�RULJLQDWHG�IURP�WKH�
9LHQQD�3DWHQW�&RQJUHVV�RI�������See�(',7+�7,/721�3(1526(��7+(�(&2120,&6�2)�7+(�
,17(51$7,21$/�3$7(17�6<67(0������������
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LQWHUQDWLRQDO� LQYHVWPHQW� DJUHHPHQWV� KDYH� DOVR� FRQWULEXWHG� WR� D� JURZLQJ�
VHQVH� WKDW� VRPH� IRUP� RI� ³HQIRUFHDELOLW\´� RI� WKH� LQWHUQDWLRQDO� ODZ� RI�
LQWHOOHFWXDO� SURSHUW\� ULJKWV� DQG� LQYHVWPHQWV� KDYH� UHGXFHG� WKH� PLVJLYLQJV�
DERXW�LQWHUQDWLRQDO�ODZ��
*LYHQ�WKDW�LW�LV�UDWKHU�GLIILFXOW�WR�LQWHUSUHW�ZKLFK�VLGH�RI�WKH�IHQFH�+DUW�LV�

RQ�UHJDUGLQJ�WKH�H[LVWHQFH�RI�LQWHUQDWLRQDO�ODZ��RU�PRUH�FRUUHFWO\��LV�LW�really�
ODZ�� OHW� PH� SURSRVH� WKDW�� IRU� WKH� SXUSRVHV� RI� WKH� PRGHUQ� LQWHUQDWLRQDO�
LQWHOOHFWXDO�SURSHUW\�V\VWHP�DQG�WKH�QHZ�ZDYH�GHYHORSPHQW�LQ�LQWHUQDWLRQDO�
LQYHVWPHQW� ODZ�� WKDW� D� FRPELQDWLRQ� RI� WKHVH� WZR� ILHOGV� makes� WKHP�
international law�� � )RU� WKH� VDNH� RI� EUHYLW\� OHW¶V� FDOO� WKDW� FRPELQDWLRQ�
regulatory international law��
%\�PRYLQJ�DZD\�IURP�+DUW¶V�PLVJLYLQJV�RQ�LQWHUQDWLRQDO�ODZ�WR�WKDW�RI�

UHJXODWRU\� LQWHUQDWLRQDO� ODZ� WKDW� FRQFHUQV� SULYDWH� DFWLRQV� LQ� WKH� JOREDO�
HFRQRP\��WKHQ��VLPLODU�WR�VD\��sovereignty�²�UHJXODWRU\�LQWHUQDWLRQDO�ODZ�LV�
D� V\VWHP� RI� FRQVWUXFWLRQ� RI� UXOHV� QHFHVVDU\� IRU� WKH� JOREDOL]LQJ� QDWXUH� RI�
SULYDWH�ULJKWV�����7KXV��XQOLNH�+DUW��ZKR�LV�UDWKHU�DPELJXRXV�RQ�VRYHUHLJQW\��
UHJXODWRU\�LQWHUQDWLRQDO�ODZ�WDNHV�WKH�IRUP�RI�ERWK�WKH�QRUPDWLYH�UXOHV�DQG�
WKH�UXOHV�IRU�SULYDWH�ULJKWV�WKDW�DUH�VSHFLILFDOO\�VHW�RXW�LQ�WUHDWLHV�UHODWLQJ�WR�
LQWHOOHFWXDO� SURSHUW\� DQG�RU� LQYHVWPHQW�� � 7KRVH� WUHDWLHV� DFNQRZOHGJH� WKH�
LPSRUWDQFH�RI�SULYDWH�ULJKWV�QRW�DV�PXQLFLSDO�UHODWHG�LVVXHV�RQO\��GRPHVWLF�
SULYDWH�ODZ���EXW�DOVR�WKHLU�VLJQLILFDQFH�EH\RQG�WKH�6WDWH�WR�WKDW�RI�WKH�JOREDO�
HFRQRP\��
,Q�WKLV�UHJDUG��UHJXODWRU\�LQWHUQDWLRQDO�ODZ�DOVR�OHDGV�WR�FRQIRUPLW\�LQ�WKH�

LQWHUQDWLRQDO�V\VWHP�VR�WKDW�³SULYDWH�LQWHUHVWV´�FDQ�UHDOL]H�WKHLU�³REOLJDWLRQV�
RU�GXWLHV´�ZLWKLQ�WKH�UXOHV�EDVHG�V\VWHP�RI�UHJXODWRU\�LQWHUQDWLRQDO�ODZ���7KLV�
LV�D�SRLQW�WKDW�+DUW�VHHPV�WR�DSSUHFLDWH�����7KXV��WKH�SRLQW�RI�P\�SURSRVLWLRQ�
RQ� WKH� existence� RI� UHJXODWRU\� LQWHUQDWLRQDO� ODZ� LV� WKDW� �DV� FRPELQHG�� ����
UHJXODWRU\�LQWHUQDWLRQDO�ODZ�GHPRQVWUDWHV�KRZ�FKDQJHV�LQ�OHJDO�UHODWLRQV�DW�
WKH�JOREDO�OHYHO�KDYH�RFFXUUHG�DV�D�UHVXOW�RI�HFRQRPLF�DFWLYLWLHV�GULYHQ�E\�
SULYDWH�ULJKWV�KROGHUV��DQG������WKH�WDUJHW�RI�UHJXODWLRQ�²�LQWHOOHFWXDO�SURSHUW\�
ULJKWV�DQG��FRQWUDFWXDO�ULJKWV��LQ�LQWHUQDWLRQDO�LQYHVWPHQW�DJUHHPHQWV�DUH�WZR�
LPSRUWDQW�PHFKDQLVPV�RI�WKH�LQWHUQDWLRQDO�RUGHU�WKDW�QHFHVVDULO\�SURYLGH�SDUW�
RI�WKH�DQVZHU�WKDW�LQWHUQDWLRQDO�ODZ�is�UHDOO\�ODZ���,Q�RWKHU�ZRUGV��UHJXODWRU\�
LQWHUQDWLRQDO�ODZ�LV�XQLTXH��DV�LW�IRUPV�SDUW�RI�WKH�³QHHGV´�RI�WKH�LQWHUQDWLRQDO�
�
� ���� )RU�+DUW¶V�GHSLFWLRQ�RI�VRYHUHLJQW\��VHH�id��DW����±����QRWLQJ��IRU�LQVWDQFH��WKDW�
WKHUH�LV�³QR�ZD\�RI�NQRZLQJ�ZKDW�VRYHUHLJQW\�VWDWHV�KDYH��WLOO�ZH�NQRZ�ZKDW�WKH�IRUPV�
RI�LQWHUQDWLRQDO�ODZ�DUH��������´���
� ���� +$57��supra QRWH����DW������³,W�LV�WUXH�WKDW�QRW�DOO�UXOHV�JLYH�ULVH�WR�REOLJDWLRQV�RU�
GXWLHV��DQG�LW�LV�DOVR�WUXH�WKDW�WKH�UXOHV�ZKLFK�GR�VR�JHQHUDOO\�FDOO�IRU�VRPH�VDFULILFH�RI�
SULYDWH� LQWHUHVWV�� DQG� DUH�JHQHUDOO\� VXSSRUWHG�E\� VHULRXV�GHPDQGV� IRU� FRQIRUPLW\� DQG�
LQVLVWHQW�FULWLFLVP�RI�GHYLDWLRQV�´���
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V\VWHP��D�VRFLHW\���ZKHUH�LW�DW�OHDVW��JRHV�EH\RQG�³PLQLPXP�IRUPV´�WR�DFWXDO�
³LQGLVSHQVDEOH�IHDWXUHV´�RI�ODZ�LQ�WKH�JOREDO�VRFLHW\����
7KXV�� WKH� UHDO� YDOXH� RI� UHJXODWRU\� LQWHUQDWLRQDO� ODZ� IURP� WKH� +DUWLDQ�

SHUVSHFWLYH�IRU�JOREDOL]LQJ�RI�SULYDWH�SURSHUW\�ULJKWV�LV�WKDW�LW�SURYLGHV�WKH�
OHJDO�³PLQLPXP�IRUPV�RI�SURWHFWLRQ�IRU�������SURSHUW\�>ULJKWV@´����DV�D�QHHG�RI�
WKH�LQWHUQDWLRQDO�FRPPXQLW\��RU�VRFLHW\��WR�VD\�³>L@I�\RX�ZLVK�WR�GR�WKLV��WKLV�
LV� WKH�ZD\�WR�GR�LW��������´���� �$V�VXFK��ZH�PXVW�YLHZ�WKH�V\VWHP�RI�³SXEOLF�
LQWHUQDWLRQDO�ODZ´�DV�ODFNLQJ�WKH�XQLIRUPLW\�WR�UHJXODWH�SULYDWH�ULJKWV���2Q�
WKH�RWKHU�KDQG��ZH�PXVW�DOVR�YLHZ�³LQWHUQDWLRQDO�SULYDWH�ODZ´�DV�D�V\VWHP�
WKDW�FRQWDLQV�WKH�SULQFLSOHV�IRU�SULYDWH�ULJKWV�LQ�WKH�JOREDO�HFRQRPLF�V\VWHP��
DQG�LWV�validity�WR�GHWHUPLQH�KRZ�SXEOLF�LQWHUQDWLRQDO�ODZ�LV�SULYDWL]HG�����
7KLV� H[HUFLVH�� LQWR� WKH� +DUWLDQ� FRQFHSWLRQ� RI� IXQFWLRQV�� SULPDU\� DQG�

VHFRQGDU\�UXOHV��LQWHUQDO�SRLQW�RI�YLHZ��RI�WKH�ODZ���SRZHU�VKDULQJ�QDWXUH�RI�
�SULYDWH� UXOHV��²�DQG� WKH� OLQNDJH� WR� LQWHOOHFWXDO� SURSHUW\� ODZ�� ULJKWV�� DQG�
LQWHUQDWLRQDO�ODZ��LV�DOO�EXW�WR�DIILUP�WKDW�PRGHUQ�LQWHOOHFWXDO�SURSHUW\�DQG�
LQYHVWPHQW�UXOHV�LQ�WKH�JOREDO�V\VWHP�DUH�positivist ODZ�DQG�WKHUHIRUH��KDYH�
PDQ\� IDFHWV� LQFOXGLQJ� KRZ� WR� UHLQYHQW� WKH� ZKHHO�� 0RUHRYHU�� IRU� WKH�
SULYDWL]DWLRQ� WKHVLV� WKDW� WKLV� $UWLFOH� DGYDQFHV� ²� WKH� PRGHUQ� V\VWHP� RI�
LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�UXOHV�DQG�LQYHVWPHQW�UXOHV�PXVW�EH�VHHQ�LQ�
OLJKW�RI�WKH�UXOHPDNLQJ�DQG�QRUP�PDNLQJ�FDSDFLW\�RI�SULYDWH�ULJKWV�KROGHUV�
DQG�DFWRUV��HSLVWHPLF�FRPPXQLWLHV��RI�WKHVH�V\VWHPV��WKH\�DUH�WKH�RQHV�ZKR�
H[HUFLVH�private power�WKURXJK�SRVVHVVLRQ�����
�

A. “Fair and Equitable Treatment” and Plain Packaging of Intellectual 
�
 ��. Id. DW� ���� �DUJXLQJ� WKDW� VRPH� IRUP� RI� GHVFULSWLRQ� ³LV� QHHGHG´� WR� UHIOHFW� WKH�
PLQLPXP�IRUP�RI�LQWHUQDWLRQDO�ODZ�DV�D�UXOH�RI�ODZ�V\VWHP��³WR�FRQYH\�WKH�VWDWXV�RI�WKH�
PLQLPXP�IRUPV�RI�SURWHFWLRQ�IRU�SHUVRQV��SURSHUW\��DQG�SURPLVHV�ZKLFK�DUH�VLPLODUO\�
LQGLVSHQVDEOH�IHDWXUHV�RI�PXQLFLSDO�ODZ´���
 ���. Id.��
 ���. Id. DW�����
� ����� +HUH�,�DP�SDUDSKUDVLQJ�DQ�LQWHUSUHWDWLRQ�RI�+DUW��DV�GHYHORSHG�E\�.LQJVEXU\�DQG�
'RQDOGVRQ�� VHH� %HQHGLFW� .LQJVEXU\� 	� 0HJDQ� 'RQDOGVRQ�� From Bilateralism to 
Publicness in International Law� in� )520�%,/$7(5$/,60� 72�&20081,7<� ,17(5(67��
(66$<6�,1�+21285�2)�%5812�6,00$�����8OULFK�)DVWHQUDWK�HW�DO��HGV����������³+DUW�KDG�
HQYLVDJHG� WKDW�� LQ� DQ\� OHJDO� V\VWHP�� WKH� UXOH� RI� UHFRJQLWLRQ�PD\� EHFRPH� D� WHFKQLFDO�
LQVWUXPHQW�XVHG�SULPDULO\�RU�H[FOXVLYHO\�E\�WKH�HOLWH�RI�RIILFLDOV�ZLWKLQ�WKH�V\VWHP��������´����
7KXV��LQWHUQDWLRQDO�SULYDWH�ODZ�FDQ�EH�VHHQ�DV�D�WHFKQLFDO�LQVWUXPHQW��ZKLOVW�EHLQJ�XVHG�
E\�WKRVH�GHVLJQDWHG�ZLWK�SULYDWH�ULJKWV�²�SULYDWH�ULJKWV�KROGHUV��
 ���. See +$57��supra�QRWH����DW�����³5XOHV�FRQIHUULQJ�SULYDWH�SRZHUV�PXVW��LI�WKH\�
DUH�WR�EH�XQGHUVWRRG��EH�ORRNHG�DW�IURP�WKH�SRLQW�RI�YLHZ�RI�WKRVH�ZKR�H[HUFLVH�WKHP������
��>3@RVVHVVLRQ�RI�WKHVH�OHJDO�SRZHUV�PDNHV�RI�WKH�SULYDWH�FLWL]HQ��ZKR��LI�WKHUH�QR�VXFK�
UXOHV��ZRXOG�EH�D�PHUH�GXW\�EHDUHU��D�SULYDWH�OHJLVODWRU�´���
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Property Investments 
�
:KHUH� LQWHOOHFWXDO� SURSHUW\�� DQG� VSHFLILFDOO\� WUDGHPDUNV� KDYH� EHHQ�

VXFFHVVIXO��DV�SULYDWH�ULJKWV�IRU�RYHU�D�FHQWXU\�EHJLQQLQJ�ZLWK�WKH�3DULV�%HUQ�
6\VWHP��WKH\�KDYH�VKDSHG�WKH�WUDMHFWRU\�RI�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�
ODZ�VR�PXFK�VR�WKDW�VXFFHVV�LV�DOVR�OHDGLQJ�WR�WKH�GHPLVH�RI�WUDGHPDUNV�LQ�
WKH�JOREDO�HFRQRPLF�V\VWHP���$W�OHDVW��WKDW�LV�RQH�ZD\�RI�ORRNLQJ�DW�WKH�JOREDO�
PRYHPHQW� IRU� WKH� UHJXODWLRQ�RI� WREDFFR�DQG�SODLQ�SDFNDJLQJ� LQ�FLJDUHWWHV�
ZKHUH�WUDGHPDUNV�DUH�WKH�KDOOPDUNV�RI�LGHQWLILFDWLRQ�DQG�PDUNHW�QLFKH��
,Q�WKH�FRQWH[W�RI�LQWHUQDWLRQDO�ODZ��WKH�SODLQ�SDFNDJLQJ�GLVSXWHV�GHFLGHG�

E\� WKH�:72� DUH� LPSRUWDQW� WR� JDLQ� IXUWKHU� LQVLJKW� RQ� KRZ� SULYDWH� ULJKWV�
FROOLGH� LQ� LQWHUQDWLRQDO� ODZ����� �7KH�LQLWLDO�FRPSODLQWV�FRQFHUQHG�SULPDULO\�
WKH�Tobacco Plain Packaging Act 2011�LQ�$XVWUDOLD�WKDW�LV�GHVLJQHG�WR�OLPLW�
WKH�XVH�DQG�YLVLELOLW\�RI�WUDGHPDUNV�RQ�WREDFFR�SURGXFWV������,Q�RUGHU�WR�GR�
WKLV��WKH�$XVWUDOLDQ�3ODLQ�3DFNDJLQJ�ODZ�UHJXODWHV�³WKH�UHWDLO�SDFNDJLQJ�DQG�
DSSHDUDQFH�RI�WREDFFR�SURGXFWV�LQ�RUGHU�WR���D��UHGXFH�WKH�DSSHDO�RI�WREDFFR�
SURGXFWV� WR� FRQVXPHUV��������´���� � 7KRVH� PHDVXUHV� ZHUH� FKDOOHQJHG� DW� WKH�
:72�� DQG� LQ� DGGLWLRQ� WR� WKH� :72� FKDOOHQJH�� WKH� 3HUPDQHQW� &RXUW� RI�
$UELWUDWLRQ��³3&$´��DOVR�ORRNHG�LQWR�D�FODLP�WKDW�WKH�SODLQ�SDFNDJLQJ�ODZ�LQ�
$XVWUDOLD�FRQVWLWXWHG�DQ�H[SURSULDWLRQ�RI�LQYHVWPHQWV����XQGHU�WKH�Australia 

�
 ���. See� 3DQHO� 5HSRUW�� Australia—Certain Measures Concerning Trademarks, 
Geographical Indications and Other Plain Packaging Requirements Applicable to 
Tobacco Products and Packaging�� :72� 'RF�� :7�'6����$%�5�� :7�'6����5��
:7�'6����5�� :7�'6����5� �DGRSWHG� -XQH� ���� ������ >KHUHLQDIWHU� 3DQHO� 5XOLQJV� RI�
����@���$�VHULHV�RI�RWKHU�FRPSODLQWV�KDG�DOVR�EHHQ�LQLWLDWHG�DW�WKH�:72��DQG�IRU�FRQWH[W��
WKH\�DUH�DOVR�LPSRUWDQW��JLYHQ�WKDW�LQ�VRPH�LQVWDQFHV��WKH�3DQHO�ODSVHG���See�5HTXHVW�IRU�
&RQVXOWDWLRQV�E\�8NUDLQH��Australia—Certain Measures Concerning Trademarks and 
Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging��
:72�'RF��:7�'6�������0DU��������������$IWHU�WKLV�FRPSODLQW�E\�8NUDLQH��D�3DQHO�ZDV�
FRPSRVHG� RQ�0DUFK� ���� ����� DQG� ODSVHG� RQ�0D\� ���� ������ZLWK� D�PXWXDOO\� DJUHHG�
VROXWLRQ�RQ�WKH�VDPH�GD\���,Q�WKH�&XED�FRPSODLQW��WKH�3DQHO�FLUFXODWHG�LWV�UHSRUW�LQ�������
See� &RPSODLQW� E\� &XED�� Australia—Certain Measures Concerning Trademarks, 
Geographical Indications and Other Plain Packaging Requirements Applicable to 
Tobacco Products and Packaging��:72�'RF��:7�'6����5� �-XQH������������ � ,Q� WKH�
,QGRQHVLD� FRPSODLQW�� WKH� 3DQHO� DOVR� FLUFXODWHG� LWV� UHSRUW� LQ� ������ � 3DQHO� 5HSRUW��
Australia—Certain Measures Concerning Trademarks, Geographical Indications and 
Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging��
:72�'RF��:7�'6����5��-XQH��������������
 ���. Tobacco Plain Packaging Act 2011��&WK��V������D��L���$XVWO�����³7KH�REMHFWV�RI�
WKLV� DFW� DUH�� �D�� WR� LPSURYH� SXEOLF� KHDOWK� E\�� �L�� GLVFRXUDJLQJ� SHRSOH� IURP� WDNLQJ� XS�
VPRNLQJ��RU�XVLQJ� WREDFFR�SURGXFWV�´�� � ,Q�DGGLWLRQ� WR� WKH�$FW��5HJXODWLRQV�KDYH�EHHQ�
LPSOHPHQWHG�HQWLWOHG�WKH�7REDFFR�3ODLQ�3DFNDJLQJ�5HJXODWLRQV��������
 ���. Id.�V������D���
 ���. 3KLOLS�0RUULV� $VLD� /WG�� �+RQJ� .RQJ�� Y�� $XVWUDOLD� 3&$� &DVH� 1R�� ���������
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— Hong Kong BIT������,Q�WKH�3DQHO�5XOLQJV�RI�������$XVWUDOLD�ZDV�DEOH�WR�
GHPRQVWUDWH�WKDW�LWV�SODLQ�SDFNDJLQJ�ODZV�GLG�QRW�EUHDFK�LQWHUQDWLRQDO�ODZ�����
7KHVH� OLWLJDWLRQV� LQ� SODLQ� SDFNDJLQJ� DUH� LPSRUWDQW�� DV� WKH\� FDQ� JLYH�

LQVLJKWV� LQWR� ERWK� GRPHVWLF� DQG� LQWHUQDWLRQDO� DSSURDFKHV� WR� LQWHOOHFWXDO�
SURSHUW\�UHJXODWLRQV���$W�WKH�QDWLRQDO�OHYHO��YDULRXV�ODZV�UHJXODWLQJ�WREDFFR�
ZHUH� HQDFWHG� LQ� FRXQWULHV� VXFK� DV�$XVWUDOLD��&DQDGD��3HUX�� ,QGRQHVLD� DQG�
RWKHUV����� �$V� D� UHDFWLRQ� WR� WKRVH� ODZV�� WREDFFR�PDQXIDFWXUHUV� FKDOOHQJHG�
WKRVH�ODZV�LQ�FRXUWV�DV�ZHOO�DV�WKH�HIIHFW�RI�WKRVH�ODZV�RQ�WKH�dilution�RI�WKHLU�
WUDGHPDUNV����� � $W� WKH� LQWHUQDWLRQDO� OHYHO�� VHYHUDO� DUELWUDWLRQV� RFFXUUHG�
UHJDUGLQJ�WKH�LQYHVWPHQWV�E\�PXOWLQDWLRQDO�FLJDUHWWH�PDQXIDFWXUHUV������$OO�
WKHVH�GHYHORSPHQWV� UHJDUGLQJ� WREDFFR� UHJXODWLRQ� WRXFK�XSRQ�D�QXPEHU�RI�
LVVXHV� IURP� SXEOLF� KHDOWK�� SROLWLFV�� LQWHOOHFWXDO� SURSHUW\�� WUDGHPDUNV��
LQYHVWPHQWV��DQG�LQWHUQDWLRQDO�ODZ��
2QH�RI� WKH�PRVW� LPSRUWDQW�TXHVWLRQV� UHJDUGLQJ� WKH�JOREDO� UHJXODWLRQ�RI�

WREDFFR��LV�ZKHWKHU�WKLV�UHJXODWRU\�WUHQG�LV�RQH�IRUP�RI�KDOWLQJ�WKH�H[SDQVLRQ�
DQG� SRZHU� RI� SULYDWH� ULJKWV� WKDW� DUH� UHSUHVHQWHG� LQ� LQWHOOHFWXDO� SURSHUW\���
&RQYHUVHO\��RQH�PD\�DOVR�LQTXLUH�ZKHWKHU�VXFK�GHYHORSPHQW�LV�WR�VWRS�WKH�
LQIOXHQFH�DQG�H[SDQVLRQ�RI� LQWHUQDWLRQDO� LQWHOOHFWXDO�SURSHUW\� ODZ�� � ,Q� WKLV�
6HFWLRQ� RI� WKLV�$UWLFOH�� WKLV� DQG� RWKHU� TXHVWLRQV� DUH� H[DPLQHG� DJDLQVW� WKH�
EDFNGURS�RI�D�FXOWXUH�RI�SULYDWL]DWLRQ�WKDW�KDV�EHHQ�GHYHORSHG�LQ�SUHYLRXV�
SDSHUV����� DQG� LQTXLUHV� DERXW� WKH� H[WHQW� LQWHOOHFWXDO� SURSHUW\� �WUDGHPDUNV��
LQIOXHQFH�RU�VKDSH�LQWHUQDWLRQDO�ODZ�DV�SULYDWH�DFWRUV��
7KHUH�DUH�WKUHH�PDLQ�TXHVWLRQV�DGGUHVVHG�LQ�WKLV�3DUW�RI�WKLV�$UWLFOH��7KH�

ILUVW��LV�WR�DVFHUWDLQ�WKH�FXUUHQW�VWDWH�RI�LQWHOOHFWXDO�SURSHUW\�LQ�LQWHUQDWLRQDO�
LQYHVWPHQW� ODZ�� � 7KH� VHFRQG�� VKRXOG� LQWHOOHFWXDO� SURSHUW\� LQYHVWPHQWV� EH�
DVVHVVHG�DV�IDLU�DQG�HTXLWDEOH���,Q�WKDW�UHJDUG��SDUWV�RI�WKLV�VHFWLRQ�RI�WKH�SDSHU�
FULWLFDOO\�H[DPLQH�WKH�QDWXUH�RI�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�LQ�LQWHUQDWLRQDO�
�
$ZDUG�RQ�-XULVGLFWLRQ�DQG�$GPLVVLELOLW\��'HF�������������
� ����� $JUHHPHQW� EHWZHHQ� WKH� *RYHUQPHQW� RI� +RQJ� .RQJ� DQG� WKH� *RYHUQPHQW� RI�
$XVWUDOLD�IRU�WKH�3URPRWLRQ�DQG�3URWHFWLRQ�RI�,QYHVWPHQWV, +�.��$XVWO���6HSW������������
�����8�1�7�6�������HQWHUHG�LQWR�IRUFH�2FW������������>KHUHLQDIWHU�+�.��$XVWO��%,7@��
� ����� 3DQHO�5XOLQJV�RI�������supra�QRWH������DW������
 ���. See, e.g.� Tobacco Plain Packaging Act�2011��&WK���$XVWO����$Q�$FW�WR�$PHQG�
WKH�7REDFFR�$FW�DQG�1RQ�6PRNHUV�+HDOWK�$FW�WR�0DNH�&RQVHTXHQWLDO�$PHQGPHQWV�WR�
2WKHU�$FWV��6�&��������F����&DQ����
 ���. See,�e.g.��%ULWLVK�$P��7REDFFR�8.�/WG��Y��6HFUHWDU\�RI�6WDWH�IRU�+HDOWK�>����@�
(:+&��$GPLQ��������(QJ����-7,�,U��/WG��Y��0LQLVWHU�IRU�+HDOWK�>����@�,(+&������(QJ����
 ���. See,�e.g.��3KLOLS�0RUULV�$VLD�/WG���+RQJ�.RQJ��Y��$XVWO���3&$�&DVH�1R�������
����$ZDUG�RQ�-XULVGLFWLRQ�DQG�$GPLVVLELOLW\��'HF�������������
 ���. See,�e.g.��0RUULV��supra�QRWH����3��6HDQ�0RUULV��To What Extent Do Intellectual 
Property Rights Drive the Nature of Private Law in the Era of Globalism?, ���
75$161$7¶/�/��	�&217(03��352%6��������������
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LQYHVWPHQW�ODZ�DQG�LWV�LPSOLFDWLRQ�IRU�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�ODZ���
7KH�WKLUG�TXHVWLRQ�LV�FRQVLGHULQJ�SODLQ�SDFNDJLQJ�ODZV�HQDFWHG�RQ�QDWLRQDO�
OHYHOV� DQG� WKHLU� LPSDFW�RQ� LQWHUQDWLRQDO� ODZ�� DQG�KRZ� WR� ILQG� VROXWLRQV� WR�
VXFK�DQ�LPSDFW���7KXV��WKH�SULPDU\�JRDO�LQ�WKLV�6HFWLRQ�RI�WKLV�$UWLFOH�LV�WR�
GHPRQVWUDWH�WKH�FXOWXUH�RI�SULYDWL]DWLRQ�E\�H[DPLQLQJ�WKH�LPSDFW�RI�WREDFFR�
UHJXODWLRQ� RQ� LQWHUQDWLRQDO� ODZ� IURP� WKH� SHUVSHFWLYH� RI� WUDGHPDUN� ODZ��
LQYHVWPHQW��DQG�WKH�75,3V�$JUHHPHQW��

B. On the Nature of International Investment Law in the System of Public 
International Law 

7KH�FROOLVLRQ�RI� WKH�SULYDWH�QDWXUH�RI� LQWHUQDWLRQDO� ODZ� LV�DOVR� UHIOHFWHG�
KHDYLO\� LQ� FXUUHQW� LQWHUQDWLRQDO� LQYHVWPHQW� ODZ�� ,QWHUQDWLRQDO� LQYHVWPHQW�
ODZ����� OLNH� LQWHUQDWLRQDO� LQWHOOHFWXDO�SURSHUW\� ODZ�� LV�SDUW�RI� WKH�FRUSXV�RI�
LQWHUQDWLRQDO� HFRQRPLF� ODZ��ZKLFK� LQ� WXUQ� GULYHV� SXEOLF� LQWHUQDWLRQDO� ODZ�
RXWVLGH�RI�WKH�PRUH�vocal realms�VXFK�DV�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�RU�
WKH�ODZ�RI�ZDU�DQG�SHDFH��
,Q�WKH�ODVW�ILYH�GHFDGHV�RU�VR��LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�KDV�EHFRPH�D�

VLJQLILFDQW�UHJLPH�LQ�LQWHUQDWLRQDO�ODZ���7KH�JOREDO�HFRQRPLF�DQG�LQYHVWPHQW�
FOLPDWH�KDV�HOHYDWHG�OHJDO� LVVXHV�SHUWDLQLQJ�WR�LQYHVWPHQWV�GHHSHU�LQWR�WKH�
FRUH�RI�SXEOLF�LQWHUQDWLRQDO�ODZ���$QG�LQ�GRLQJ�VR��LQWHUQDWLRQDO�LQYHVWPHQW�
ODZ��RU��EURDGO\��LQWHUQDWLRQDO�HFRQRPLF�ODZ��KDV�ULVHQ�WR�WKH�JODVV�FHLOLQJ�RI�
WKH�LQWHUQDWLRQDO�OHJDO�V\VWHP���,Q�WKDW�DVFHQW��LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�
DQG�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�ODZ�IRUPV�WZR�RI�WKH�PDLQ�SLOODUV�WKDW�
KROGV�WKH�IRXQGDWLRQ�RI�WKH�FXUUHQW�V\VWHP�RI�LQWHUQDWLRQDO�ODZ���1RZDGD\V�
LQWHUQDWLRQDO�ILQDQFLDO�ODZ�LV�DOVR�ULVLQJ�WR�WKH�XSSHU�HFKHORQV�RI�WKH�FHLOLQJ��
EXW�WKDW�DUJXPHQW�LV�IRU�HOVHZKHUH��
*HQHUDOO\��LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�KDV�EHHQ�DEOH�WR�VXSSRUW�WKH�ULVH�

RI� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� ODZ� WKURXJK� WKH� YDULRXV� LQWHOOHFWXDO�
SURSHUW\� FODXVHV� DQG�SURYLVLRQV� WKDW� DUH� IRXQG� LQ� LQYHVWPHQWV� DJUHHPHQWV�

�
� ����� :KLOH� LW� LV� QRW� SUXGHQW� WR� JR� LQWR� WKH� VHPDQWLFV� DQG� VFRSH� RI� LQWHUQDWLRQDO�
LQYHVWPHQW�ODZ��WKHUH�LV�SOHQW\�RI�DFDGHPLF�OLWHUDWXUH�WKDW�KDYH�FRYHUHG�WKLV�GLVFLSOLQH���
0\� FRQFHUQ� LV� UDWKHU� RQH� RI� WKH� SULQFLSOH� WKDW� KDV� EHHQ� DW� WKH� KHDUW� RI� LQWHUQDWLRQDO�
LQYHVWPHQW� ODZ�²� IDLU� DQG� HTXLWDEOH� WUHDWPHQW�� �)RU� JHQHUDO� UHDGLQJ�RQ� LQWHUQDWLRQDO�
LQYHVWPHQW� ODZ�� VHH�� H�J��� ,2$1$� 78'25�� 7+(� )$,5� $1'� (48,7$%/(� 75($70(17�
67$1'$5'� ,1� 7+(� ,17(51$7,21$/� /$:� 2)� )25(,*1� ,19(670(17� �������� 5$,1(5�
+2))0$1� 	� &+5,67,$1� 7$006�� ,17(51$7,21$/� ,19(670(17� /$:� $1'� *(1(5$/�
,17(51$7,21$/� /$:�� )520� &/,1,&$/� ,62/$7,21� 72� 6<67(0$7,&� ,17(*5$7,21"�
��������$1'5(:�1(:&20%(�	�//8Ë6�3$5$'(//��/$:�$1'�35$&7,&(�2)�,19(670(17�
75($7,(6��67$1'$5'6�2)�75($70(17���������52/$1'�./b*(5��µ)$,5�$1'�(48,7$%/(�
75($70(17¶�,1 ,17(51$7,21$/�,19(670(17�/$:���������0$57,16�3$3$5,16.,6��7+(�
,17(51$7,21$/�0,1,080�67$1'$5'�$1'�)$,5�$1'�(48,7$%/(�75($70(17���������
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WKDW�DUH�JRYHUQHG�XQGHU�LQWHUQDWLRQDO�LQYHVWPHQW�ODZ������)RU�RQH�DFDGHPLF�
VFKRODU�²�LQWHOOHFWXDO�SURSHUW\�LVVXHV�LQ�LQWHUQDWLRQDO�LQYHVWPHQWV�ZHUH��DW�
RQH�SRLQW��OLNHQHG�WR�D�VOHHSLQJ�JLDQW������,��KRZHYHU��VXEPLW�WKDW�WKLV�LV�QR�
ORQJHU� WKH� FDVH�� JLYHQ� WKH�Eli Lilly���� GHFLVLRQ� KDV� FKDQJHG� WKH� G\QDPLFV�
UHJDUGLQJ�WKH�LVVXH�RI�LQWHOOHFWXDO�SURSHUW\�DV�LQYHVWPHQWV��
2QH�FUXFLDO�HOHPHQW��RU�SULQFLSOH��RI�LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�WKDW�KDV�

DQ�LPSDFW�RQ�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�ODZ�LV�WKH�QRWLRQ�RI�³IDLU�DQG�
HTXLWDEOH� WUHDWPHQW´��³)(7´��²�D�GRFWULQH� WKDW� WKH�8QLWHG�6WDWHV�DFWLYHO\�
SURPRWHG�IURP�����������7KLV�XELTXLWRXV�GRFWULQH�LQ�LQWHUQDWLRQDO�LQYHVWPHQW�
ODZ�QRW�RQO\�SUHVHQWV�D�SDUDGR[�IRU�ERWK�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�
ODZ� DQG� LQWHUQDWLRQDO� LQYHVWPHQW� ODZ�� EXW� DOVR� JRHV� WR� WKH� KHDUW� RI� WKH�
UHODWLRQVKLS�EHWZHHQ�LQWHUQDWLRQDO�SULYDWH�ODZ�DQG�SXEOLF�LQWHUQDWLRQDO�ODZ���
)RU�SULYDWH�HFRQRPLF�RSHUDWRUV��WKH�SULPDU\�YHKLFOH�LQ�WKH�LQWHUQDWLRQDO�OHJDO�
V\VWHP�WKDW�LV�DGYDQWDJHRXV�WR�WKHLU�³LQYHVWPHQWV´�LV�LQWHUQDWLRQDO�HFRQRPLF�
ODZ�DV�EURDGO\�GHILQHG���<HW��DW�WKH�VDPH�WLPH��LQWHUQDWLRQDO�HFRQRPLF�ODZ�LV�
SDUW�RI� WKH�VWDWH¶V�DUVHQDO�RI�SXEOLF�LQWHUQDWLRQDO� ODZ�� �+HQFH�� WKH�SDUDGR[�
OLHV�LQ�SDUW�EHWZHHQ�WKH�QRUPDWLYH�FRQIOLFWV�IRU�ERWK�VHWV�RI�ODZV�²�DV�WKH\��
WHFKQLFDOO\�DGGUHVV��GLIIHUHQW�UHJXODWRU\�DLPV��
7KH�ULVH�RI�LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�DV�D�GLVFLSOLQH�LV�ODUJHO\�D�UHVXOW�

RI�WKH�SUROLIHUDWLRQ�RI�JOREDO�ad hoc�LQYHVWRU�VWDWH�GLVSXWH�VHWWOHPHQW��,6'6��
WULEXQDOV�� ZKLFK� JLYH� SULYDWH� SDUWLHV� D� PHDQV� RI� UHFRXUVH� WR� OLWLJDWLRQ� LQ�
GLVSXWHV�WKDW�QRUPDOO\�LQYROYH�SULYDWH�DQG�JRYHUQPHQW�SDUWLHV������7KH�PRVW�
�
� ����� 7KLV� DUJXPHQW� LV� H[SORUHG� LQ� PRUH� GHWDLO� EHORZ� ZKHUH� ,� GLVFXVV� ³/H[�
&RVPRSROLV�´��See�infra 6HFWLRQ���'��
 ���. See�%U\DQ�0HUFXULR��Awakening the Sleeping Giant: Intellectual Property Rights 
in International Investment�Agreements�����-���,17¶/�(&21��/��������������
� ����� (OL�/LOO\�Y��*RY¶W�RI�&DQ���,&6,'�&DVH�1R��81&7�������)LQDO�$ZDUG��0DU������
�������6HH�DOVR��SRVWVFULSW�WR�WKLV�WH[W���
� ����� 7KURXJK�8QLWHG�6WDWHV¶�LQLWLDWLYHV�LQ�WKH�����V�DQG�����V��WKH�SULQFLSOH�RI�IDLU�
DQG�HTXLWDEOH� WUHDWPHQW�EHJDQ�DV�SDUW�RI� WKH�,QWHUQDWLRQDO�&RGH�RI�)DLU�7UHDWPHQW� IRU�
)RUHLJQ� ,QYHVWRUV�� WKURXJK� WKH� ,QWHUQDWLRQDO�&KDPEHU�RI�&RPPHUFH�� WDUJHWLQJ�SULYDWH�
LQYHVWPHQWV�SHU�VH��EXW�DV�SDUW�RI�SXEOLF�LQWHUQDWLRQDO�ODZ���See�0RQD�3LQFKLV�3DXOVHQ��
The Ancestry of Equitable Treatment in Trade: Lessons from the League of Nations 
During the Inter-War Period� ���-��:25/'�,19��	�75$'(������������
 ���. E.g.�� $OSKD� 3URMHNWKROGLQJ� *PE+� Y�� 8NUDLQH�� ,&6,'� &DVH� 1R�� $5%��������
$ZDUG� �1RY�� ��� ������� � 7KH� ILUVW� NQRZQ� DUELWUDWLRQ� FDVH� LV� WKH� $ODEDPD� &ODLPV�
FRQFHUQLQJ�WKH�8�6��DQG�WKH�8.��VHH��7RP�%LQJKDP��The Alabama Claims Arbitration��
���,17¶/�	�&203��/�4������������GHVFULELQJ�WKH�DZDUG�UHQGHUHG�LQ������E\�WKH�7ULEXQDO�
RI�$UELWUDWLRQ� HVWDEOLVKHG� E\� WKH� 7UHDW\� RI�:DVKLQJWRQ��� �2�� 7KRPDV� -RKQVRQ� -U��	�
-RQDWKDQ�*LPEOHWW��From Gunboats to BITs: The Evolution of Modern International 
Investment Law��in <($5%22.�21�,17(51$7,21$/�,19(670(17�/$:�$1'�32/,&< ����
�.DUO� 3�� 6DXYDQW� HG�� ������ �JLYLQJ� D� JHQHUDO� DFFRXQW� RI� WKH� KLVWRU\� RI� LQWHUQDWLRQDO�
LQYHVWPHQW� ODZ��� see also� 685<$� 3�� 68%(',�� ,17(51$7,21$/� ,19(670(17� /$:��
5(&21&,/,1*� 32/,&<� $1'� 35,1&,3/(� �������� .$7(� 0,/(6�� 7+(� 25,*,16� 2)�
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SURPLQHQW�RI�WKHVH�WULEXQDOV�²�WKH�,QWHUQDWLRQDO�&HQWUH�IRU�WKH�6HWWOHPHQW�RI�
,QYHVWPHQW� 'LVSXWHV� �³,&6,'´�� ²� KDV� VHHQ� SOHQW\� D� PDQ\� LQYHVWPHQW�
GLVSXWHV� VHWWOHG� YLD� DUELWUDWLRQ� DZDUGV�� � 7KHVH� LQYHVWPHQW� DUELWUDWLRQV�� LQ�
JHQHUDO�� RIWHQ� UHIHU� WR� SXEOLF� LQWHUQDWLRQDO� ODZ�� KRZHYHU�� WKH� LPSDFW� WKH\�
KDYH�RQ�WKH�QDWXUH�RI�LQWHUQDWLRQDO�ODZ�LWVHOI�LV�DQRWKHU�PDWWHU��
7KH� IDLU� DQG�HTXLWDEOH� WUHDWPHQW�SULQFLSOH�KDV�EHHQ�RI�JUHDW� FRQFHUQ� WR�

ERWK�WKH�OHJDO�VFKRODUO\�GHEDWH����DQG�DUELWUDO�WULEXQDOV������,W�LV�D�GRFWULQH�WKDW�
VLQFH� WKH� ����V� KDV� EHHQ� FRQWURYHUVLDO�� HYHQ� WKRXJK� LWV� RULJLQV�� OLH� LQ�
³LQWHUQDWLRQDO� FULPLQDO� ODZ�´���� IRU� D� EHWWHU� VHQVH� RI� WKH� WHUP�� DQG� QRW�
LQWHUQDWLRQDO�HFRQRPLF�ODZ���7KH�)(7�SULQFLSOH�LV�VHHQ�DV�SDUW�RI�WKH�FRUH�
PLQLPXP�LQWHUQDWLRQDO�SURWHFWLRQ�DIIRUGHG�WR�LQYHVWPHQWV��7KLV�GRFWULQH�RI�
LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�GRHV�QRW�VWRS�WKHUH������,W�FUHHSV��RU�UDWKHU��LW�KDV�
D� VWURQJ� IRRWKROG�RQ�DQ\WKLQJ� WKDW�FDQ�EH�GHHPHG�DV�³LQYHVWPHQWV�´�HYHQ�
LQWHOOHFWXDO� SURSHUW\� ULJKWV�� ZKLFK� DUH� KHDYLO\� UHIOHFWHG� LQ� D� QXPEHU� RI�
ELODWHUDO�WUHDWLHV�RU�PHJD�ELODWHUDO�WUHDWLHV�VXFK�DV�WKH�&(7$����RU�WKH�8�6��
²�$XVWUDOLD�)7$�����
7KHUH� LV� QR� GRXEW� WKH� )(7� SULQFLSOH� KDV� EHHQ� PRUH� H[SRVHG� LQ�

LQWHUQDWLRQDO� LQYHVWPHQW� ODZ� DV� RSSRVHG� WR� VD\�� LQWHUQDWLRQDO� LQWHOOHFWXDO�
SURSHUW\�ODZ��ZKHUH�VLQFH�WKH�����V��LW�KDV�WDNHQ�XS�D�SURPLQHQW�SDUW�RI�WKH�
DFDGHPLF�GHEDWH� LQ� LQWHUQDWLRQDO�HFRQRPLF� ODZ�� �0RUHRYHU��JLYHQ�WKDW� WKH�

�
,17(51$7,21$/�,19(670(17�/$:��(03,5(��(19,5210(17�$1'�7+(�6$)(*8$5',1*�2)�
&$3,7$/� ������� ,17(51$7,21$/� ,19(670(17� /$:� $1'� &203$5$7,9(� 38%/,&� /$:�
�6WHSKDQ�:��6FKLOO�HG����������
 ���. See�supra�QRWH�����DQG�DFFRPSDQ\LQJ�WH[W��
 ���. E.g.��36(*�*OREDO�,QF��Y��5HSXEOLF�RI�7XUN���,&6,'�&DVH�1R��$5%�������$ZDUG��
�����±����-DQ��������������³7KH�VWDQGDUG�RI�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�KDV�DFTXLUHG�
SURPLQHQFH�LQ�LQYHVWPHQW�DUELWUDWLRQ�DV�D�FRQVHTXHQFH�RI�WKH�IDFW�WKDW�RWKHU�VWDQGDUGV�
WUDGLWLRQDOO\�SURYLGHG�E\�LQWHUQDWLRQDO�ODZ�PLJKW�QRW�LQ�WKH�FLUFXPVWDQFHV�RI�HDFK�FDVH�
EH�HQWLUHO\�DSSURSULDWH���7KLV�LV�SDUWLFXODUO\�WKH�FDVH�ZKHQ�WKH�IDFWV�RI�WKH�GLVSXWH�GR�QRW�
FOHDUO\� VXSSRUW� WKH� FODLP� IRU� GLUHFW� H[SURSULDWLRQ�� EXW� HYHQ� WKHUH� DUH�QRWZLWKVWDQGLQJ�
HYHQWV�WKDW�QHHG�WR�EH�DVVHVVHG�XQGHU�D�GLIIHUHQW�VWDQGDUG�WR�SURYLGH�UHGUHVV�LQ�WKH�HYHQW�
WKDW�WKH�ULJKWV�RI�WKH�LQYHVWRU�KDYH�EHHQ�EUHDFKHG���%HFDXVH�WKH�UROH�RI�IDLU�DQG�HTXLWDEOH�
WUHDWPHQW�FKDQJHV�IURP�FDVH�WR�FDVH��LW�LV�VRPHWLPHV�QRW�DV�SUHFLVH�DV�ZRXOG�EH�GHVLUDEOH���
<HW�� LW�FOHDUO\�GRHV�DOORZ�IRU�MXVWLFH�WR�EH�GRQH�LQ�WKH�DEVHQFH�RI�WKH�PRUH�WUDGLWLRQDO�
EUHDFKHV�RI�LQWHUQDWLRQDO�ODZ�VWDQGDUGV���7KLV�UROH�KDV�UHVXOWHG�LQ�WKH�FRQFHSW�RI�IDLU�DQG�
HTXLWDEOH�WUHDWPHQW�DFTXLULQJ�D�VWDQGLQJ�RQ�LWV�RZQ��VHSDUDWH�DQG�GLVWLQFW�IURP�WKDW�RI�
RWKHU� VWDQGDUGV�� DOEHLW�PDQ\� WLPHV�FORVHO\� UHODWHG� WR� WKHP��DQG� WKXV�HQVXULQJ� WKDW� WKH�
SURWHFWLRQ�JUDQWHG�WR�WKH�LQYHVWPHQW�LV�IXOO\�VDIHJXDUGHG�´���
 ���. See�/��)��+��1HHU �8�6��Y�0H[������5�,�$�$������*HQ��&ODLPV�&RPP¶Q��������
 ���. See�GLVFXVVLRQ�infra 6HFWLRQ��%��
� ����� &RPSUHKHQVLYH�(FRQRPLF�DQG�7UDGH�$JUHHPHQW�%HWZHHQ�&DQDGD�RI� WKH�2QH�
3DUW��DQG�WKH�(XURSHDQ�8QLRQ�DQG�LWV�0HPEHU�6WDWHV��RI�WKH�2WKHU�3DUW��&DQ��(�8���2FW��
����������KWWS���WUDGH�HF�HXURSD�HX�GRFOLE�GRFV������VHSWHPEHU�WUDGRFB�������SGI���
� ����� )UHH� 7UDGH� $JUHHPHQW�� 8�6��$XVWO��� 0D\� ���� ������ ���� 6WDW�� ���� 7KHVH� DUH�
GLVFXVVHG�LQ�PRUH�GHWDLO�LQ�WKH�SDSHU�EHORZ��See infra�6HFWLRQ�,9�%��
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:72�KDV�FKDQJHG�WKH�QDWXUH�RI�SXEOLF�LQWHUQDWLRQDO� ODZ�WR�D�PRUH�SXUHO\�
HFRQRPLF� GULYHQ� RQH� DV� RSSRVHG� WR� WKH� SUH�:72� FRQFHSWLRQ� RI� SXEOLF�
LQWHUQDWLRQDO�ODZ�²�DQ�LQVWUXPHQW�RI�ZDU�DQG�SHDFH�LQ�EURDG�WHUPV�²�WKH�
)(7� SULQFLSOH� PXVW� DOVR� EH� H[DPLQHG� LQ� WKH� FRQWH[W� RI� LQWHUQDWLRQDO�
LQWHOOHFWXDO� SURSHUW\� ODZ� DQG� WKH� LQWHUQDWLRQDO� OHJDO� LPSOLFDWLRQV� IRU� WKH�
UHODWLRQVKLS�EHWZHHQ�LQWHUQDWLRQDO�SULYDWH�ODZ�DQG�SXEOLF�LQWHUQDWLRQDO�ODZ��
7KH�)(7�XPEUHOOD�RI�HQVXULQJ�SULYDWH�HFRQRPLF�RSHUDWRUV�FDQ�PDQXHYHU�

SXEOLF� LQWHUQDWLRQDO� ODZ� ZLWKRXW� WRR� PXFK� HQWDQJOHPHQW� ZLWK� WKH� VWDWH��
UHIOHFWLQJ� WKH� SDUDGR[�RI� WKH� UHODWLRQVKLS� RI� LQWHUQDWLRQDO� SULYDWH� ODZ� DQG�
SXEOLF�LQWHUQDWLRQDO� ODZ�� �,Q�ZKRVH�LQWHUHVW�PXVW� WKHVH�ODZV�RSHUDWH"� �7KH�
VWDWH�RU�WKH�SULYDWH�LQYHVWRU"��+RZ�LV�)(7�GHWHUPLQHG��DQG�ZKDW�GRHV�)(7�
UHDOO\�HQWDLO"��+RZ�GRHV�)(7�DV�D�SULQFLSOH�fare�ZKHQ�LW�FRPHV�WR�WUDGHPDUNV�
DQG� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� ODZ�� HVSHFLDOO\�� LI� VXFK� WUDGHPDUNV�
FRQFHUQ� FLJDUHWWHV� DQG� WKH� SXEOLF� KHDOWK� HIIHFWV� RI� EUDQGHG� FLJDUHWWH�
DGYHUWLVLQJ"� � $W� WKH� LQWHUQDWLRQDO� OHYHO�� GR� VXFK� TXHVWLRQV� DIIHFW� WKH�
UHODWLRQVKLS�EHWZHHQ�GLIIHUHQW�LQWHUQDWLRQDO�ODZ�UHJLPHV"�
,Q� WKLV� YHLQ�� WKH� QH[W� VHFWLRQ� RIIHUV� D� FULWLFDO� H[DPLQDWLRQ� RI� WKH� )(7�

SULQFLSOH�ZLWK�WKH�LQWHQWLRQ�RI�LGHQWLI\LQJ�LWV�LPSDFW�RQ�WKH�UHODWLRQVKLS�RI�
LQWHUQDWLRQDO� SULYDWH� ODZ� DQG� SXEOLF� LQWHQWLRQDO� ODZ� LQ� OLJKW� RI� WREDFFR�
UHJXODWLRQ� ZLWK� LWV� EURDGHU� LPSOLFDWLRQ� RI� LQWHOOHFWXDO� SURSHUW\� DV�
LQYHVWPHQWV���0RUHRYHU��WKH�GLVFXVVLRQV�DOVR�IUDPH�WKH�)(7�SULQFLSOH�DV�SDUW�
RI�D�FXOWXUH�RI�SULYDWL]DWLRQ�WKDW�SXQFWXDWHV�WKH�GLVFXVVLRQ�LQ�WKLV�SDSHU��7KH�
GLVFXVVLRQ�LQ�WKH�QH[W�VHFWLRQ�IRFXVHV�RQ�LQWHUQDWLRQDO�LQYHVWPHQW�UXOHV�WKDW�
JRYHUQV� )(7� DQG� KRZ� WKRVH� UXOHV� FURVV� RYHU� WR� LQWHUQDWLRQDO� LQWHOOHFWXDO�
SURSHUW\���
7KH�)(7�SULQFLSOH�LQ�JHQHUDO��FUHDWHV�WKH�URDGPDS�RI�GHWHUPLQLQJ�KRZ�LW�

LV�DOVR�VHHQ�ZLWKLQ�WKH�FRQWH[W�RI�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�ODZ��DQG�
VXEVHTXHQWO\�� VKDSHV� LQYHVWPHQW� DUELWUDWLRQ�DQG�GLVSXWHV� VHWWOHPHQW� DW� WKH�
LQWHUQDWLRQDO� OHYHO�� � 7KXV�� WKH� VLJQLILFDQFH� RI� WKH� )(7� SULQFLSOH� LQ� ERWK�
LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�DQG�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�ODZ�JLYHV�
D�FOHDUHU�SLFWXUH�RI�UXOHV�LQ�SXEOLF�LQWHUQDWLRQDO�ODZ�WKDW�DUH�RI�DQ�HFRQRPLF�
QDWXUH�� �%XW�PRUH� LPSRUWDQWO\�� RQH�ZLOO� EH� DEOH� WR� DVFHUWDLQ� LI� VXFK� UXOHV�
FUHDWH� WHQVLRQ� RU� DOORZ� SXEOLF� DQG� LQWHUQDWLRQDO� SULYDWH� ODZ� WR� RSHUDWH� LQ�
KDUPRQ\��
$�VXEVHTXHQW�GLVFXVVLRQ�LQ�WKH�IROORZLQJ�VHFWLRQV�LV�WKH�XVH�RI�WUDGHPDUNV�

DQG�SODLQ�SDFNDJLQJ�UHJXODWLRQV��ZKHUH�WUDGHPDUNV�DUH�VHHQ�DV�LQWHOOHFWXDO�
SURSHUW\�LQYHVWPHQWV�IRU�WKH�SXUSRVHV�RI�LQWHUQDWLRQDO�LQYHVWPHQW�ODZ���7KLV�
FRQWURYHUVLDO�LVVXH�UDLVHV�VLJQLILFDQW�TXHVWLRQV�RQ�WKH�XVH�RI�WUDGHPDUNV�E\�
SULYDWH�HFRQRPLF�RSHUDWRUV�DQG�WKH�HIIRUWV�RI�VWDWHV�WR�SUHYHQW�VXFK�XVH�RI�
WUDGHPDUNV�DJDLQVW�SXEOLF�KHDOWK�JURXQGV���7KLV�GLVFXVVLRQ�ZLOO�VHUYH�DV�WKH�
PDLQ�EDVLV�WR�GHWHUPLQH�WKH�SDUDGR[�LQ�WKH�UHODWLRQVKLS�EHWZHHQ�SXEOLF�DQG�
LQWHUQDWLRQDO� SULYDWH� ODZ� DQG� DOVR� WKH� OHJDO� LQWULFDFLHV� WKDW� WKH� SROLF\�
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REMHFWLYHV�RI�WKRVH�ODZV�PXVW�DGGUHVV��

C. “Fair and Equitable Treatment” in International Investment Law 

i. Legal Characteristics of Fair and Equitable Treatment 
$OWKRXJK�WKH�SULQFLSOH�RI�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�LV�V\QRQ\PRXV�ZLWK�

LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�DQG�DUELWUDWLRQ��LWV�RULJLQV�DUH�PRUH�FRSLRXV�²�
D�VRUW�RI�RII�WKH�FXW�FODLP��ZKHQ�RQH�EHOLHYHV�WKDW�MXVWLFH�LV�QRW�EHLQJ�VHUYHG��
$QG�LW�ZDV�LQ�WKLV�PDQQHU��ZKHQ�DQ�$PHULFDQ�ZLGRZ�LQ�WKH�����V�VQHHUHG�
DW� WKH� 0H[LFDQ� OHJDO� V\VWHP� IRU� QRW� DIIRUGLQJ� KHU� ³IDLU� DQG� HTXLWDEOH�
WUHDWPHQW´� LQ� WKH� MXGLFLDO� V\VWHP����� � )RU� WKH�ZLGRZ�� WKH�0H[LFDQ� MXVWLFH�
V\VWHP�IDLOHG�WR�SURSHUO\�LQYHVWLJDWH�WKH�ZURQJIXO�GHDWK�RI�KHU�KXVEDQG�DQG�
EULQJ� WKRVH� UHVSRQVLEOH� WR� MXVWLFH� LQ�ZKLFK� WKH�)(7�SULQFLSOH� HPHUJHG�������
$FFRUGLQJ� WR� WKH�Neer Claims Commission�� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�
SURYLGHV� IRU�PLQLPXP� VWDQGDUGV� IRU� WKH� WUHDWPHQW� RI� IRUHLJQ� QDWLRQDOV� LI�
WKHUH�KDG�EHHQ�D�GHQLDO�RI�MXVWLFH�����
7KLV�DSSURDFK�WR�WKH�GHQLDO�RI�MXVWLFH�E\�WKH�1HHU�&RPPLVVLRQ��DV�D�IRUP�

RI�XQIDLU�WUHDWPHQW��KDV�VLQFH�EHHQ�VHHQ�LQ�LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�DV�³D�
KLJK�WKUHVKROG�IRU�JRYHUQPHQW�WUHDWPHQW�RI�IRUHLJQ�LQYHVWRUV´������:KDW�WKH�
Neer Claims Commission�HIIHFWLYHO\�GLG�ZDV�WR�DFNQRZOHGJH�WKH�minimum 
standards requirement�DV�D�EURDG�SULQFLSOH�ZLWKLQ�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��DQFKRULQJ�WKH�)(7�SULQFLSOH�DV�ZHOO���
$V�SDUW�RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� LQWHUQDWLRQDO� HFRQRPLF� ODZ\HUV�

DQG�VFKRODUV�ZHUH�DEOH�WR�UHO\�RQ�WKH�DQFKRUDJH�RI�WKH�LQWHUQDWLRQDO�PLQLPXP�
VWDQGDUG�SULQFLSOH� WR� WUDQVSRVH� LW� WR�RWKHU� DUHDV�� VXFK� DV� WKH�SURWHFWLRQ�RI�
LQYHVWPHQWV���,�DP�DOVR�JXLOW\�LQ�WKLV�DSSURDFK���%HFDXVH��LQ�WKLV�$UWLFOH��,�DP�
DOVR� PDNLQJ� DQ� DWWHPSW� WR� PDNH� D� VLPLODU� RU� DW� OHDVW� FRQILUP� WKDW� WKDW�
DSSURDFK�LV�ULJKW�²�DW�OHDVW�LQ�SDUW�WR�SURYH�P\�SULYDWL]DWLRQ�WKHVLV���,Q�DQ\�
FDVH��WKH�WURXEOH�ZLWK�WKH�Neer�PLQLPXP�VWDQGDUGV�LV�WKDW�LW�LV�UDWKHU�EURDG��
DQG�UHTXLUHV�D�QXPEHU�RI�FULWHULD�WR�EH�PHW��LQFOXGLQJ�WKRVH�XQH[SHFWHG�RU�

�
 ���. See�Neer����5�,�$�$��DW�����PHQWLRQLQJ�KRZ�WKH�0H[LFDQ�DXWKRULWLHV�PLJKW�KDYH�
³DFWHG�LQ�D�PRUH�YLJRURXV�DQG�HIIHFWLYH�ZD\�WKDQ�WKH\�GLG´���
 ���. See id.�
 ���. Id.�DW���±����³>,@W�LV�LQ�WKH�RSLQLRQ�RI�WKH�&RPPLVVLRQ�������WKDW�WKH�WUHDWPHQW�RI�
DQ�DOLHQ��LQ�RUGHU�WR�FRQVWLWXWH�DQ�LQWHUQDWLRQDO�GHOLQTXHQF\��VKRXOG�DPRXQW�WR�DQ�RXWUDJH��
WR�EDG�IDLWK��WR�ZLOIXO�QHJOHFW�RI�GXW\��RU�WR�DQ�LQVXIILFLHQF\�RI�JRYHUQPHQWDO�DFWLRQ�VR�
IDU�VKRUW�RI�LQWHUQDWLRQDO�VWDQGDUGV�WKDW�HYHU\�UHDVRQDEOH�DQG�LPSDUWLDO�PDQ�ZRXOG�UHDGLO\�
UHFRJQLVH�LWV�LQVXIILFLHQF\���:KHWKHU�WKH�LQVXIILFLHQF\�SURFHHGV�IURP�GHILFLHQW�H[HFXWLRQ�
WR�DQ�LQWHOOLJHQW�ODZ�RU�IURP�WKH�IDFW�WKDW�WKH�ODZV�RI�WKH�FRXQWU\�GR�QRW�HPSRZHU�WKH�
DXWKRULWLHV�WR�PHDVXUH�XS�WR�LQWHUQDWLRQDO�VWDQGDUGV�LV�LPPDWHULDO�´���
 ���. See�6XEHGL��supra QRWH������DW�����
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XQZDUUDQWHG������7KLV�EURDG�DSSURDFK��KDV�DOVR��OHIW�VRPH�URDGEORFNV�DORQJ�
WKH�ZD\�²�LQFOXGLQJ�D�SUHFLVH�XQGHUVWDQGLQJ�RI�ZKDW�)(7�DFWXDOO\�HQWDLOV�����
)RU�LQWHUQDWLRQDO�LQYHVWPHQW�WUHDWLHV��LQFOXGLQJ�PXOWLODWHUDO��UHJLRQDO�DQG�

ELODWHUDO��� WKH\�KDYH�DGRSWHG�RU�PDGH�UHIHUHQFH�WR�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ� LQ� WKHLU� SURYLVLRQV�� � 7KH� +DYDQD� &KDUWHU���� IRU� LQVWDQFH�� LQ� $UWLFOH�
������D��L��� LQFRUSRUDWHV� )(7� LQWR� LWV� SURYLVLRQV�� � VLPLODU� WR� PDQ\�
SUHGHFHVVRUV�RI�FRQWHPSRUDU\�%,7V�²�)UHHGRP��&RPPHUFH�DQG�1DYLJDWLRQ�
�³)&1V´��WUHDWLHV���&RQWHPSRUDU\�WUHDWLHV�VXFK�DV��1$)7$�H[SUHVVO\�UHIHU�
WR�³IDLU�DQG�HTXLWDEOH�WUHDWPHQW´�LQ�DFFRUGDQFH�ZLWK�LQWHUQDWLRQDO�ODZ����²�
HFKRLQJ�WKH�Neer Claims�&RPPLVVLRQ�PLQLPXP�VWDQGDUGV�WHVW��
6LPLODUO\�� LQ� WKH� &DQDGD�3HUX� %,7����� $UWLFOH� ����� LV� DOVR� D� GLUHFW�

UHFRJQLWLRQ� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� DV� WKH� DSSOLFDEOH� ODZ�� HYHQ�
WKRXJK�VXFK�UHIHUHQFH�DORQH�FDQQRW�GHWHUPLQH�WKH�RXWFRPH�RI�FDVHV�XQGHU�
WKRVH�%,7V������7KHUH�LV�QR�GRXEW��WKDW�WKH�)(7�SULQFLSOH��LV��QRZDGD\V��VHHQ�
DV�WKH�language�RI�SURPRWLQJ�DQG�SURWHFWLQJ�LQYHVWPHQWV����²�DV�RSSRVHG�WR�
IRUHLJQ�QDWLRQDOV��DFFRUGLQJ�WR�WKH�Neer Claims�&RPPLVVLRQ��,Q�DQ\�HYHQW��
WKH� )(7� SULQFLSOH� UHIOHFWV� WKH� SURWHFWLRQ� RI� IRUHLJQHUV� LQ� FXVWRPDU\�
LQWHUQDWLRQDO� ODZ�� DQG� DOVR� D� VHQVH� RI� fairness� LQ� WKH� GLVWULEXWLRQ� DQG�
DGPLQLVWUDWLRQ�RI�MXVWLFH�����
�
 ���. See,� e.g.�� 3RSH�	� 7DOERW�� ,QF�� Y�� *RY¶W� RI� &DQ��� 1$)7$�&K�� ��� $UE�� 7ULE���
,QWHULP�$ZDUG���������see�also infra�QRWH�����DQG�DFFRPSDQ\LQJ�GLVFXVVLRQ��
 ���. See 07'�(TXLW\�Y��&KLOH�� ,&6,'�$5%��������$ZDUG�� ������ �0D\�����������
�³>7@KH�PHDQLQJ�RI�ZKDW�IDLU�DQG�HTXLWDEOH�LV�GHILQHG�ZKHQ�WKDW�VWDQGDUG�LV�DSSOLHG�WR�D�
VSHFLILF�VHW�RI�IDFWV��������´���
� ����� +DYDQD�&KDUWHU�IRU�DQ�,QWHUQDWLRQDO�7UDGH�2UJDQLVDWLRQ�DUW��������D��L���0DUFK�
�������������8�1�7�6������FDOOLQJ�IRU�DVVXUDQFH�WKDW�³MXVW�DQG�HTXLWDEOH�WUHDWPHQW�IRU�WKH�
HQWHUSULVH�� VNLOOV�� FDSLWDO�� DUWV� DQG� WHFKQRORJ\� EURXJKW� IURP� RQH�0HPEHU� FRXQWU\� WR�
DQRWKHU´���
 ���. See 1RUWK�$PHULFDQ�)UHH�7UDGH�$JUHHPHQW�DUW��������'HF��������������,�/�0��
�����³(DFK�3DUW\�VKDOO�DFFRUG�WR�LQYHVWPHQWV�RI�LQYHVWRUV�RI�DQRWKHU�3DUW\�WUHDWPHQW�LQ�
DFFRUGDQFH� ZLWK� LQWHUQDWLRQDO� ODZ�� LQFOXGLQJ� IDLU� DQG� HTXLWDEOH� WUHDWPHQW� DQG� IXOO�
SURWHFWLRQ�DQG�VHFXULW\�´��
� ����� $JUHHPHQW� EHWZHHQ�&DQDGD� DQG� WKH�5HSXEOLF� RI� 3HUX� IRU� WKH� 3URPRWLRQ� DQG�
3URWHFWLRQ�RI�,QYHVWPHQWV��&DQ��3HUX���1RYHPEHU�����������
 ���. See, e.g.� *ODPLV�*ROG��/WG��Y��8QLWHG�6WDWHV��$ZDUG��1$)7$�$UE��7ULE��-XQH����
������ �GHYRWLQJ� D� VXEVWDQWLDO� DPRXQW� RI� DQDO\VLV� RQ� WKH� QDWXUH� DQG� VFRSH� RI� )(7� LQ�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DQG�ILQGLQJ�WKDW�H[SURSULDWLRQ�GLG�QRW�RFFXU�DQG�GLVPLVVHG�
WKH�FODLPV�RI�WKH�LQYHVWRU���
 ���. See MTD Equity�� ,&6,'� $5%�������� �� ���� �³>)@DLU� DQG� HTXLWDEOH� WUHDWPHQW�
VKRXOG�EH�XQGHUVWRRG�WR�EH�WUHDWPHQW�LQ�DQ�HYHQ�KDQGHG�DQG�MXVW�PDQQHU��FRQGXFLYH�WR�
IRVWHULQJ� WKH� SURPRWLRQ� RI� IRUHLJQ� LQYHVWPHQW�� ,WV� WHUPV� DUH� IUDPHG� DV� D� SURDFWLYH�
VWDWHPHQW�²�µWR�SURPRWH�¶�µWR�FUHDWH�¶�DQG�µWR�VWLPXODWH¶�²�UDWKHU�WKDQ�SUHVFULSWLRQV�IRU�
D�SDVVLYH�EHKDYLRXU�RI�WKH�6WDWH�RU�DYRLGDQFH�RI�SUHMXGLFLDO�FRQGXFW�WR�WKH�LQYHVWRUV�´���
 ���. See (OLKX�5RRW��The Basis of Protection to Citizens Residing Abroad����$0��-��
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ii. Fair and Equitable Normative Standards:  Thou Shalt Not Alter 
Thy (Intellectual Property) Investments 

7KH�)(7�SULQFLSOH�KDV�JLYHQ� ULVH� WR�D�QXPEHU�RI�VWDQGDUGV���� LQFOXGLQJ�
XQH[SHFWHG�DQG�XQZDUUDQWHG�OHJLVODWLRQV�WKDW�PD\�MHRSDUGL]H�LQYHVWPHQWV������
7KHVH�VWDQGDUGV��LQFOXGLQJ�WKRVH�PHQWLRQHG�KHUH�����DUH�VWLOO�HYROYLQJ��EXW�IRU�
WKH�SXUSRVHV�RI� WKH�GLVFXVVLRQV�KHUH�,�DP�FRQFHUQHG�ZLWK�KRZ�VWDWHV�DOWHU�
LQYHVWPHQWV�WKURXJK�OHJLVODWLYH�DFWLRQV�WKDW�FDQ�EH�GHHPHG�DV�XQH[SHFWHG�RU�
XQZDUUDQWHG�� � 7KH� FODVVLF� H[DPSOH� LV� WREDFFR� OHJLVODWLRQV� DIIHFWLQJ�
WUDGHPDUNV����ZLWK�VRPH�RI�WKRVH�FDVHV�DUELWUDWHG�LQ�,&6,'�WULEXQDOV�DQG�DW�
WKH�GLVSXWH�VHWWOHPHQW�ERG\�RI�WKH�:72��
7KH� ,&6,'��RQH�FRXOG�DUJXH�� LV�E\� IDU� WKH�PRVW� LPSRUWDQW� LQWHUQDWLRQDO�

WULEXQDO��WKDW��LQ�SULQFLSOH��LV�UHVSRQVLEOH�IRU�WKH�HYROXWLRQ�DQG�LQWHUSUHWDWLRQ�
RI�IDLU�DQG�HTXLWDEOH�VWDQGDUGV���7KXV��LW�LV�QRW�VXUSULVLQJ�WKDW�LW�LV�WKRVH�,&6,'�
FDVHV� WKDW� DUH� UHVSRQVLEOH� IRU� WKHVH� VWDQGDUGV� ZKHQ� FRQIURQWHG� ZLWK� WKH�
�
,17¶/� /�� ����� ���±��� ������� �³7KHUH� LV� D� VWDQGDUG� RI� MXVWLFH�� YHU\� VLPSOH�� YHU\�
IXQGDPHQWDO��DQG�RI�VXFK�JHQHUDO�DFFHSWDQFH�E\�DOO�FLYLOLVHG�FRXQWULHV�DV�WR�IRUP�D�SDUW�
RI�WKH�LQWHUQDWLRQDO�ODZ�RI�WKH�ZRUOG���7KH�FRQGLWLRQ�XSRQ�ZKLFK�DQ\�FRXQWU\�LV�HQWLWOHG�
WR�PHDVXUH�WKH�MXVWLFH�GXH�IURP�LW�WR�DQ�DOLHQ�E\�WKH�MXVWLFH�ZKLFK�LW�DFFRUGV�WR�LWV�RZQ�
FLWL]HQV�LV�WKDW�LWV�V\VWHP�RI�ODZ�DQG�DGPLQLVWUDWLRQ�VKDOO�FRQIRUP�WR�WKLV�JHQHUDO�VWDQGDUG���
,I�DQ\�FRXQWU\¶V�V\VWHP�RI� ODZ�DQG�DGPLQLVWUDWLRQ�GRHV�QRW�FRQIRUP� WR� WKDW� VWDQGDUG��
DOWKRXJK�WKH�SHRSOH�RI�WKH�FRXQWU\�PD\�EH�FRQWHQW�RU�FRPSHOOHG�WR�OLYH�XQGHU�LW��QR�RWKHU�
FRXQWU\�FDQ�EH�FRPSHOOHG�WR�DFFHSW�LW�DV�IXUQLVKLQJ�D�VDWLVIDFWRU\�PHDVXUH�RI�WUHDWPHQW�
RI� LWV� FLWL]HQV�´��� see also� 5XGROI� 'RO]HU�� Fair and Equitable Treatment: Today’s 
Contours�����6$17$�&/$5$�-��,17¶/�/������������
� ����� 7KH� VWDQGDUGV� WKDW� VWDWHV�PXVW� HQVXUH� WR� WKH� LQYHVWRU� LQFOXGH� WKH�XQQHFHVVDU\�
UHYRFDWLRQ�RI�LQYHVWPHQW�SHUPLW��WKH�VWDWH�PXVW�QRW�UHQHJH�RQ�UHSUHVHQWDWLRQV�PDGH�WR�
WKH� LQYHVWRU�� HQVXULQJ� DOO� OHJDO� UHTXLUHPHQWV� IRU� WKH� RSHUDWLRQ� RI� WKH� LQYHVWPHQW� DUH�
DFFHVVLEOH� WR� WKH� LQYHVWRU�� IUHHGRP� IURP� ELDV� LQ� FRQGXFW� WRZDUGV� DQ� LQYHVWRU� E\� WKH�
DGPLQLVWUDWLYH�DSSDUDWXV�RI�WKH�VWDWH��HQVXULQJ�WKDW�DGPLQLVWUDWLYH�UHTXLUHPHQWV�SODFHG�DW�
WKH� VWDWH� RI� WKH� LQYHVWPHQW� SURMHFW� DUH� QRW� PDGH� PRUH� RQHURXV� GXULQJ� LWV� RSHUDWLRQ��
IUHHGRP� IURP� XQH[SHFWHG� DQG� XQZDUUDQWHG� FRQGXFW� E\� WKH� KRVW� VWDWH�� DSSOLFDWLRQ� RI�
VWUDQGV�RI�SXEOLF�ODZ�OLDELOLW\�WR�FRXUWV��DQG�IUHHGRP�IURP�GLVFULPLQDWRU\�FRQGXFW�E\�WKH�
KRVW�VWDWH�RU�VWDWH�ERGLHV�� �See, e.g.��0HWDFODG�&RUS��Y��8QLWHG�0H[LFDQ�6WDWHV��,&6,'�
&DVH� 1R�� $5%��$)�������� $ZDUG� � �$XJ�� ���� ������� ,QFHV\D� 9DOOLVROHWDQD� 6�/�� Y��
5HSXEOLF� RI�(O� 6DO��� ,&6,'�&DVH�1R��$5%��������$ZDUG� �$XJ�� ��� �������&KDPSLRQ�
7UDGLQJ�&R��Y��$UDE�5HSXEOLF�RI�(J\SW��,&6,'�&DVH�1R��$5%�������$ZDUG��2FW������
�������:DVWH�0JPW�� ,QF��Y��8QLWHG�0H[LFDQ�6WDWHV,� ,&6,'�&DVH�1R��$5%�$)��������
$ZDUG��$SU��������������)RU�D�GLVFXVVLRQ�RQ�WKHVH�VWDQGDUGV��VHH�$EKLMLW�3�*��3DQG\D��
,17(535(7$7,216� $1'� &2+(5(1&(� 2)� 7+(� )$,5� $1'� (48,7$%/(� 75($70(17�
67$1'$5'� ,1 ,19(670(17� 75($7<� $5%,75$7,21� �������� � See also� .HQQHWK� -��
9DQGHYHOGH��A Unified Theory of Fair and Equitable�Treatment�����1�<�8��-��,17¶/�/��	�
32/�������������6WHSKHQ�9DVFLDQQLH��The Fair and Equitable Treatment in International 
Investment Law and Practice�������%5,7��<�%��,17¶/�/�������������
� ����� 3RSH�	�7DOERW��,QF��Y��*RY¶W�RI�&DQ���,QWHULP�$ZDUG��1$)7$�$UE��7ULE���������
 ���. See supra QRWH������
� ����� E.g.�Tobacco Plain Packaging Act 2011��&WK���$XVWO����
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LQWHUSUHWDWLRQ�RI�IDLU�HTXLWDEOH�WUHDWPHQW���2QH�VXFK�VWDQGDUG�²�DQ�REOLJDWLRQ�
E\� WKH� VWDWH� WR� SURWHFW� LQYHVWPHQWV� WKURXJK� GRPHVWLF� OHJLVODWLRQV�ZLWKRXW�
DOWHULQJ�WKH�UHJXODWRU\�UHJLPH�WR�QHJDWLYHO\�DIIHFW�WKH�LQYHVWRU�²�KDV�EHHQ�
DGGUHVVHG�LQ�Tecmed,����ZKHUH�WKDW�WULEXQDO�QRWHG�WKDW�LW�ZDV�WKH�RQXV�RI�WKH�
KRVW�VWDWH�WR�SURWHFW�LQYHVWPHQWV�WKURXJK�OHJDO�PHDQV������2QH�RI�WKH�SULQFLSDO�
LVVXHV� LQ�Tecmed�ZDV�ZKHWKHU�0H[LFR�YLRODWHG�7HFPHG¶V� ULJKW� WR� UHFHLYH�
IDLU�DQG�HTXLWDEOH�WUHDWPHQW��DQG�WKH�WULEXQDO�KHOG�WKDW�Tecmed�GLG�QRW�JHW�
VXFK�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�IURP�0H[LFR������
$UJXDEO\��LQYHVWPHQW�DJUHHPHQWV�DUH�FRQWUDFWV�LQ�WKH�EURDG�VHQVH�RI�WKH�

WHUP��DQG�OLWLJDWLRQV�RIWHQ�DULVH�GXH�WR�EUHDFK�RI�FRQWUDFW��7DNLQJ�WKLV�VDPH�
DUJXPHQW�WR�LQYHVWPHQW�DJUHHPHQWV��LI�D�KRVW�VWDWH�EUHDFKHV�LWV�REOLJDWLRQV�
XQGHU�DQ�LQYHVWPHQW�DJUHHPHQW��RU�IDLO�WR�SURYLGH�DGHTXDWH�OHJDO�SURWHFWLRQ�
IRU�WKH�LQYHVWRU��WKH�KRVW�VWDWH�FDQ�EH�GHHPHG�WR�KDYH�DFWHG�LQ�EDG�IDLWK���$�
OHJLVODWLRQ�WKDW�H[SURSULDWH�LQYHVWRU¶V�SURSHUW\�LV�DQ�H[DPSOH�ZKHUH�D�VWDWH�
FDQ� DFW� LQ�EDG� IDLWK��6WDWHV�� KRZHYHU�� RIWHQ� HQDFW� OHJLVODWLRQ�RU� HQJDJH� LQ�
RWKHU� DUELWUDU\� FRQGXFW� WKDW� XQH[SHFWHGO\� DIIHFW� WKH� LQYHVWPHQWV����� � 7KH�
QHJDWLYH� HIIHFWV� RI� VXFK� OHJLVODWLRQ� WKDW� DIIHFWV� LQYHVWPHQWV� JLYHV� ULVH� WR�
EUHDFK� RI� FRQWUDFW�� RU� WKH� LQYHVWPHQW� DJUHHPHQW�� LQ� WKLV� LQVWDQFH���
)XUWKHUPRUH�� VXFK� DFWLRQV� VLJQDO� WR� RWKHU� LQYHVWRUV� WKDW� WKH� EXVLQHVV�
HQYLURQPHQW�LQ�WKH�KRVW�VWDWH�LV�QRW�VWDEOH��
7KLV�ZDV�WKH�YLHZ�WDNHQ�LQ�PSEG v. Turkey��ZKHUH�WKDW�WULEXQDO�H[SODLQHG�

WKDW�LW�ZDV�³QRW�RQO\�WKH�ODZ�WKDW�NHSW�FKDQJLQJ�EXW�QRWDEO\�WKH�DWWLWXGHV�DQG�

�
� ����� 7HFQLFDV�0HGLRDPELHQWDOHV�7HFPHG 6�$. v.�8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�
1R��$5%�$)��������$ZDUG���0D\���������������,&6,'�5HS��������������
 ���. Id.� �� ���� �³7KH� IRUHLJQ� LQYHVWRU� H[SHFWV� WKH� KRVW� 6WDWH� WR� DFW� LQ� D� FRQVLVWHQW�
PDQQHU��IUHH�IURP�DPELJXLW\�DQG�WRWDOO\� WUDQVSDUHQWO\� LQ� LWV�UHODWLRQV�ZLWK� WKH�IRUHLJQ�
LQYHVWRU�� VR� WKDW� LW�PD\� NQRZ� EHIRUHKDQG� DQ\� DQG� DOO� UXOHV� DQG� UHJXODWLRQV� WKDW�ZLOO�
JRYHUQ� LWV� LQYHVWPHQWV��������� � 7KH� IRUHLJQ� LQYHVWRU� DOVR� H[SHFWV� WKH� KRVW� 6WDWH� WR� DFW�
FRQVLVWHQWO\�� L�H�>�@� ZLWKRXW� DUELWUDULO\� UHYRNLQJ� DQ\� SUHH[LVWLQJ� GHFLVLRQV� RU� SHUPLWV�
LVVXHG�E\�WKH�6WDWH�WKDW�ZHUH�UHOLHG�XSRQ�E\�WKH�LQYHVWRU�WR�DVVXPH�LWV�FRPPLWPHQWV�DV�
ZHOO� DV� WR� SODQ� DQG� ODXQFK� LWV� FRPPHUFLDO� DQG� EXVLQHVV� DFWLYLWLHV�� �7KH� LQYHVWRU� DOVR�
H[SHFWV�WKH�6WDWH�WR�XVH�WKH�OHJDO�LQVWUXPHQWV�WKDW�JRYHUQ�WKH�DFWLRQV�RI�WKH�LQYHVWRU�RU�
WKH�LQYHVWPHQW�LQ�FRQIRUPLW\�ZLWK�WKH�IXQFWLRQ�XVXDOO\�DVVLJQHG�WR�VXFK�LQVWUXPHQWV��DQG�
QRW�WR�GHSULYH�WKH�LQYHVWRU�RI�LWV�LQYHVWPHQW�ZLWKRXW�WKH�UHTXLUHG�FRPSHQVDWLRQ�´���
 ���. Id.�����������±���������
 ���. See 0HWDOFODG�&RUS��Y��8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�1R��$5%��$)��������
$ZDUG�� ��� ��±��� �$XJ�� ���� ������ �QRWLQJ� WKDW� WKDW� DUELWUDU\� FRQGXFWV�PD\� OHDG� WR� D�
EUHDFK� RI� IDLU� DQG� HTXLWDEOH� WUHDWPHQW��� see also� Tecmed�� ,&6,'� &DVH� 1R��
$5%�$)���������������:DVWH�0JPW��� ,QF�Y��8QLWHG�0H[LFDQ�6WDWHV�� ,&6,'�&DVH�1R��
$5%�$)��������$ZDUG������� �$SU�������������3RSH�	�7DOERW�� ,QF��Y��*RYHUQPHQW�RI�
&DQDGD��,QWHULP�$ZDUG��1$)7$�$UE��7ULE������� �QRWLQJ�FRQGXFW�WKDW�LQWHUIHUHV�ZLWK�
WKH�LQYHVWPHQW�LV�XQH[SHFWHG�DQG�XQZDUUDQWHG���
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SROLFHV� RI� WKH� DGPLQLVWUDWLRQ�´���� � $V� ODZV� NHHS� FKDQJLQJ� EDVHG� RQ�
JRYHUQPHQW� SROLFLHV�� WKH� IDLU� DQG� HTXLWDEOH� WUHDWPHQW� RI� WKH� LQYHVWRU� DUH�
FRQWUDFWXDOO\�LQWHUIHUHG�ZLWK�� ,Q�RUGHU� WR�SUHYHQW�VXFK�VFHQDULRV��GRPHVWLF�
ODZV�PXVW�EH�HQDFWHG�WR�JLYH�DGHTXDWH�OHYHO�RI�SURWHFWLRQ�WR�LQYHVWRUV��LQ�WKH�
HYHQW� WKDW� XQH[SHFWHG� DQG� XQZDUUDQWHG� OHJLVODWLRQV� DUH� LQWURGXFHG� E\� WKH�
KRVW�VWDWH�����
:KHQ� 6WDWHV� IDLO� WR� HQDFW� OHJLVODWLRQ� WR� SURWHFW� LQYHVWRUV� RU� HQDFW�

OHJLVODWLRQ� WKDW� LQWHUIHUHV�ZLWK� WKH� IDLU� DQG� HTXLWDEOH� WUHDWPHQW� RI� IRUHLJQ�
LQYHVWRUV��VXFK�OHJLVODWLRQV�DUH�RIWHQ�DLPHG�DW�³H[SURSULDWLQJ´�WKH�SURSHUW\�
RI�IRUHLJQ�LQYHVWRUV���$OWKRXJK�VXFK�DFWLRQV�DUH�VRPHWLPHV�XQZDUUDQWHG�RU�
DUELWUDU\�� WKH� SURSHUW\� IRFXV� KDV� DOZD\V� EHHQ�RQ� UHDO� �SK\VLFDO�� SURSHUW\���
:KDW� RIWHQ� JRHV� XQQRWLFHG� LV� WKH� FRQFHUQ� IRU� LQWHOOHFWXDO� SURSHUW\�� � $Q\�
LQWHUIHUHQFH�ZLWK�WKH�LQWHOOHFWXDO�SURSHUW\�ULJKWV�RI�WKH�LQYHVWRU�E\�WKH�KRVW�
VWDWH� FDQ� OHDG� WR� WKH� ORVV� RI� HFRQRPLF� EHQHILWV� WR� WKH� LQYHVWRU�� DQG� VXFK�
LQWHUIHUHQFH� FDQ� FRPH� LQ� WKH� IRUP� RI� WDNLQJ� RI� FRQWUDFW� ULJKWV� RU� WKH�
LPSRVLWLRQ� RI� XQUHDVRQDEOH� UHJXODWRU\� PHDVXUHV�� � 6XFK� DFWLRQV� DUH� LQ�
HVVHQFH��WKH�H[SURSULDWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��
,QWHOOHFWXDO� SURSHUW\� ULJKWV� IRUP� D� VLJQLILFDQW� SDUW� RI� WKH� LQYHVWRU¶V�

FRQWUDFWXDO� ULJKWV�� DQG� WKHUHIRUH�� DUH� IDFWRUHG� LQWR� WKH� HTXDWLRQ� ZKHQ�
FRPSHQVDWLRQV�DUH�EHLQJ�VRXJKW� IRU�H[SURSULDWLRQ�RI� LQYHVWPHQWV�� �$UWLFOH�
,����F��LY�� RI� WKH� %,7� LQ� PSEG v. Turkey� GHILQHV� LQYHVWPHQW� WR� LQFOXGH�
³LQWHOOHFWXDO� DQG� LQGXVWULDO� SURSHUW\�� LQFOXGLQJ� ULJKWV� ZLWK� UHVSHFW� WR�
FRS\ULJKWV��SDWHQWV��WUDGHPDUN��WUDGH�QDPHV��LQGXVWULDO�GHVLJQV��WUDGH�VHFUHWV�
DQG�NQRZ�KRZ��DQG�JRRGZLOO�´�����:LWK�WKLV�GHILQLWLRQ��DOO�DVVHWV�LQFOXGLQJ�
LQGXVWULDO�SURSHUW\�ULJKWV�DUH�FRYHUHG�XQGHU� WKH�%,7�����DQG�XQH[SHFWHG�RU�
XQZDUUDQWHG�UHJXODWRU\�PHDVXUHV��WKDW�IDYRU�RQO\�WKH�KRVW�VWDWH��FDQ�EH�VHHQ�
DV�H[SURSULDWLRQ����RI�WKH�LQYHVWRU¶V�LQWHOOHFWXDO�SURSHUW\�ULJKWV�RU�EUHDFKLQJ�
WKH�LQYHVWRU¶V�IDLU�DQG�HTXLWDEOH�WUHDWPHQW��
)URP� WKLV� DFFRXQW�� LQWHOOHFWXDO� SURSHUW\� LQYHVWPHQWV� IDOO� ZLWKLQ� WKH�

SXEOLF�SULYDWH� LQWHUQDWLRQDO� ODZ�GLYLGH� � DQG� DUH� HVVHQWLDO� WR� WKH� HFRQRPLF�

�
� ����� 36(*�*OREDO�,QF��Y��5HSXEOLF�RI�7XUN���,&6,'�&DVH�1R��$5%��������$ZDUG����
�����-DQ�������������
 ���. See (QURQ�&RUS��Y��$UJ��5HSXEOLF��,&6,'�&DVH�1R��$5%�������-XO\������������
��� ����� ���±���� ���� �QRWLQJ� WKDW� UHJXODWRU\� PHDVXUHV� WDNHQ� E\� WKH� VWDWH� ZHUH�
XQUHDVRQDEO\�LQWHUIHULQJ�ZLWK�WKH�LQYHVWRU¶V�SURSHUW\�ULJKWV��DQG�DV�VXFK��EUHDFKHG�WKH�
IDLU�DQG�HTXLWDEOH�WUHDWPHQW�RI�WKH�LQYHVWRU���
 ���. PSEG Glob. Inc.��,&6,'�&DVH�1R��$5%��������$ZDUG��������
� ����� 7UHDW\� EHWZHHQ� WKH� 8QLWHG� 6WDWHV� RI� $PHULFD� DQG� WKH� 5HSXEOLF� RI� 7XUNH\�
&RQFHUQLQJ�5HFLSURFDO�(QFRXUDJHPHQW�DQG�3URWHFWLRQ�RI�,QYHVWPHQWV��8�6��7XUN���'HF��
���������7�,�$�6��1R����������HQWHUHG�LQWR�IRUFH�0D\������������
� ����� ([SURSULDWLRQ� LQ� WKLV� FRQWH[W�� DOVR� PHDQV� WKH� VDPH� DV� ZKHQ� GHVFULELQJ�
H[SURSULDWLRQ�IRU�RWKHU�IRUPV�RI�SURSHUW\��VXFK�DV�SK\VLFDO�SURSHUW\��
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EHQHILWV� RI� QDWLRQ� VWDWHV�� � %XW� EHFDXVH� LQWHOOHFWXDO� SURSHUW\� UXOHV� DUH�
SURSHOOHG� IURP� WKH� GRPHVWLF� ODZ� RI� WKH� QDWLRQ� VWDWH� WR� WKH� LQWHUQDWLRQDO�
SDUDGLJP�� DQG� LQ� SDUWLFXODU� KHUH�� ZKHUH� LQWHOOHFWXDO� SURSHUW\� LV� VHHQ� DV�
LQYHVWPHQWV� XQGHU� LQWHUQDWLRQDO� LQYHVWPHQW� ODZ�� WKH� JOREDO� UXOH�PDNLQJ�
FRQWHQW�RI�SXEOLF�DQG�SULYDWH�LQWHUQDWLRQDO�ODZ�DUH�H[SDQGLQJ�LQ�ZKLFK�LW�LV�
KDUG�WR�PDNH�D�GLVWLQFWLRQ��

iii. Intellectual Property Investments as Sources of Fair and Equitable 
Treatment 

$UH� LQWHOOHFWXDO� SURSHUW\� LQYHVWPHQWV� VRXUFHV� RI� IDLU� DQG� HTXLWDEOH�
WUHDWPHQW"��*LYHQ�WKDW�LQ�VRPH�ELODWHUDO�LQYHVWPHQW�WUHDWLHV�DQ�LQYHVWPHQW�LV�
GHILQHG� DV� LQFOXGLQJ� LQWHOOHFWXDO� SURSHUW\�� WKHQ� LW� LV� VDIH� WR� DUJXH� WKDW�
LQWHOOHFWXDO� SURSHUW\� ULJKWV� DUH� LQ� IDFW� VRXUFHV� RI� IDLU� DQG� HTXLWDEOH�
WUHDWPHQW������:H�FDQ�JDLQ�IXUWKHU�LQVLJKW�LQWR�WKLV�TXHVWLRQ�DSDUW�IURP�WKH�
PSEG v. Turkey�GHFLVLRQ�E\�WDNLQJ�D�IXUWKHU�ORRN�DW�RWKHU�,6'6�GHFLVLRQV�
ZKHUH�WKH�REMHFW�RI�LQWHOOHFWXDO�SURSHUW\�ZDV�PHQWLRQHG�LQ�WKH�GHFLVLRQ�DV�
SHU�WKH�%,7���
8VLQJ�WKH�,&6,'�GDWDEDVH��IRUW\�VL[�FDVHV������ZHUH�VHOHFWHG�IURP�D�WRWDO�

RI�����WKDW�ZHUH�EDVHG�RQ�WKH�VHDUFK�FULWHULD���ZKHUH�WKH�FDVH�KDV�EHHQ�����
FRQFOXGHG��DQG�����SXEOLVKHG�PDWHULDOV���D��DZDUG�DQG��E��GHFLVLRQ�����7KH�
�
 ���. See, e.g.��36(*�*ORE��,QF��Y��5HSXEOLF�RI�7XUN���,&6,'�&DVH�1R��$5%��������
'HFLVLRQ�RQ�-XULVGLFWLRQ��-XQH�����������
� ����� 7KH�FDVHV�SRLQWV�PRVWO\�WR�WKH�%,7�SURYLVLRQ�ZKHUH�LQWHOOHFWXDO�SURSHUW\�IRUPV�
SDUW� RI� WKH� GHILQLWLRQ� RI� DQ� LQYHVWPHQW�� (O� 3DVR�(QHUJ\� ,QW¶O�� Y��$UJHQWLQH�5HSXEOLF��
,&6,'�&DVH�1R��$5%��������$ZDUG���������2FW�������������$'&�$IILOLDWH�Y��+XQJ���
,&6,'�&DVH�1R��$5%��������$ZDUG�RI�WKH�7ULEXQDO���������2FW�������������6*6�6RFLpWp�
*pQpUDOH� GH� 6XUYHLOODQFH� 6�$�� Y�� 5HSXEOLF� RI� WKH� 3KLO��� ,&6,'�&DVH� 1R�� $5%�������
'HFLVLRQ�RI�WKH�7ULEXQDO�RQ�2EMHFWLRQV�WR�-XULVGLFWLRQ���������-DQ�������������PSEG Glob. 
Inc., ,&6,'�&DVH�1R��$5%��������$ZDUG� ��  �����7UDGH[�+HOODV�6�$��Y��5HSXEOLF�RI�
$OE���,&6,'�&DVH�1R��$5%�������$ZDUG���������$SU�������������)LUHPDQ¶V�)XQG�,QV��Y��
8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�1R��$5%�$)��������$ZDUG���������-XO\������������
.DUSD�Y��8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�1R��$5%�$)��������$ZDUG���������'HF��
�����������&RQW¶O�&DV��&R��Y��$UJHQWLQH�5HSXEOLF��,&6,'�&DVH�1R��$5%�������$ZDUG����
�����6HSW������������0&,�3RZHU�Y��5HSXEOLF�RI�(FXDGRU��,&6,'�&DVH�1R��$5%�������
'HFLVLRQ�RQ�$QQXOPHQWV��������2FW�������������6LHPHQV�Y��$UJHQWLQH�5HSXEOLF��,&6,'�
&DVH�1R��$5%�������'HFLVLRQ�RQ�-XULVGLFWLRQ���������$XJ������������%XUHDX�9HULWDV���
,QVSHFWLRQ��9DOXDWLRQ��$VVHVVPHQW�	�&RQWURO��%,9$&�%�9��Y��5HSXEOLF�RI�3DUD���,&6,'�
&DVH�1R��$5%�������'HFLVLRQ�RI�WKH�7ULEXQDO�RQ�2EMHFWLRQV�WR�-XULVGLFWLRQ������������
�0D\������������0LQQRWWH�Y��5HSXEOLF�RI�3RO���,&6,'�&DVH�1R��$5%�$)��������$ZDUG��
�0D\����� ������� 6ZLVVORQ�'22�6NRSMH� Y�)RUPHU�<XJRVODY�5HSXEOLF� RI�0DFHGRQLD��
,&6,'�&DVH�1R��$5%��������$ZDUG���������-XO\�����������$OSKD�3URMHNWKROGLQJ�*PE+�
Y��8NU���,&6,'�&DVH�1R��$5%��������$ZDUG�������������±����1RY������������%XULPL�
65/�Y��5HSXEOLF�RI�$OE���,&6,'�&DVH�1R��$5%��������$ZDUG�������±����0D\�����������
$JXD\WLD�(QHUJ\��//&��Y��5HSXEOLF�RI�3HUX��,&6,'�&DVH�1R��$5%��������$ZDUG�������
�'HF�������������0DOD\VLDQ�+LVW��6DOYRUV���6'1��%+'�Y��*RY¶W�RI�0DOD\���,&6,'�&DVH�
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VDPSOH�FDVHV�ZHUH�WKHQ�VHDUFKHG�XVLQJ�WKH�VHSDUDWH�NH\ZRUGV�³SURSHUW\´�DQG�
³LQWHOOHFWXDO´� DQG� FRQFHUQHG� RU� FRQWDLQHG� UHIHUHQFHV� WR� ³LQWHOOHFWXDO�
SURSHUW\´�DUH�GLVFXVVHG������7KH�VHDUFK�ZDV�FDUULHG�RXW�0D\����������1LQH�
RI�WKRVH�FDVHV�DUH�DOVR�VLJQLILFDQW�DQG�WKH�UHOHYDQW�%,7�WKH\�FRUUHVSRQG�WR�����
2QO\�WKH�(QJOLVK�ODQJXDJH�FDVHV�ZHUH�VHOHFWHG�IRU�WKLV�VDPSOH��
³3URSHUW\´�DV� D� WHUP� WXUQHG�XS� LQ� DOPRVW� DOO� WKH� VHDUFKHV�� DQG�YDULDEO\�

UHIHUUHG� WR� LPPRYDEOH�LQWDQJLEOH�SK\VLFDO� SURSHUW\�� � +RZHYHU�� ZKHUH�
³LQWHOOHFWXDO�SURSHUW\´�ZDV�UHIHUUHG�WR��ZDV�PRVWO\�LQ�UHODWLRQ�WR�D�SURYLVLRQ�
LQ� WKH� %,7�� � 7KH� UHVXOW� LV� WKDW� WKH� LQWHOOHFWXDO� SURSHUW\� SURYLVLRQV� DUH�
PRGHOOHG�RII�³0RGHO�%,7´�DJUHHPHQWV��
�
1R��$5%��������$ZDUG�RQ�-XULVGLFWLRQ���������0D\������������3KRHQL[�$FWLRQ�/WG��Y��
&]HFK�5HSXEOLF�� ,&6,'�&DVH�1R��$5%�������$ZDUG�� �� ��� �$SU�� �����������%D\YLHZ�
,UULJDWLRQ�Y��8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�1R��$5%��$)��������$ZDUG��������-XQH�
�����������'HVHUW�/LQH�3URMHFWV�//&�Y��5HSXEOLF�RI�<HPHQ��,&6,'�&DVH�1R��$5%��������
$ZDUG��������)HE������������'DLPOHU�)LQ��6HUYV��$*�Y��$UJHQWLQH�5HSXEOLF��,&6,'�&DVH�
1R��$5%�������$ZDUG��������$XJ�������������*ORE��7UDGLQJ�5HV��&RUS��Y��8NU���,&6,'�
&DVH�1R��$5%��������$ZDUG��������'HF������������5RPSHWURO�*US��1�9��Y��5RP���,&6,'�
&DVH�1R��$5%�������$ZDUG���������0D\�����������2FFLGHQWDO�3HWUROHXP�Y��(FXDGRU��
,&6,'�&DVH�1R��$5%��������$ZDUG���������2FW������������(OHFWUDEHO�6�$��Y��5HSXEOLF�
RI�+XQJ���,&6,'�&DVH�1R��$5%��������$ZDUG���1RY�������������%LZDWHU�*DXII�/WG��Y��
8Q��5HSXLEOLF�RI�7DQ]���,&6,'�&DVH�1R��$5%��������$ZDUG���������-XO\������������$(6�
6XPPLW�Y��5HSXEOLF�RI�+XQJ���,&6,'�&DVH�1R��$5%��������$ZDUG�����������6HSW������
�������3DQWHFKQLNL�Y��5HSXEOLF�RI�$OE���,&6,'��&DVH�1R��$5%��������$ZDUG��������-XO\�
���� �������*($�*US�� Y��8NU��� ,&6,'�&DVH�1R��$5%��������$ZDUG�� �� ���� �0DU�� ����
�������.7�$VLD�,QY��*US��Y��5HSXEOLF�RI�.D]���,&6,'�&DVH�1R��$5%�������$ZDUG�������
�2FW�������������&(0(;�&DUDFDV�,QYV��%�9��Y��%ROLYDULDQ�5HSXEOLF�RI�9HQH]���,&6,'�
&DVH�1R��$5%��������'HFLVLRQ�RQ�-XULVGLFWLRQ���������'HF�������������/HY\�Y��5HSXEOLF�
RI�3HUX��,&6,'�&DVH�1R��$5%��������$ZDUG��������)HE�������������$ULI�Y��5HSXEOLF�RI�
0ROG��� ,&6,'�&DVH�1R��$5%��������$ZDUG�� ��� ����� ���� �$SU�� ��� �������7DPLPL� Y��
6XOWDQDWH�RI�2PDQ��,&6,'��&DVH�1R��$5%��������$ZDUG���������1RY������������0DOLFRUS�
/WG��Y��$UDE�5HSXEOLF�RI�(J\SW,� ,&6,'�&DVH�1R��$5%��������$ZDUG�� ������ �)HE�����
�������5DIDW�Y��5HSXEOLF�RI�,QGRQ���,&6,'�&DVH�1R��$5%��������$ZDUG�RQ�-XULVGLFWLRQ��
�� ��� �-XO\� ���� ������� &DUDWXEH� Y�� 5HSXEOLF� RI� .D]�,� ,&6,'� &DVH� 1R�� $5%��������
'HFLVLRQ�RQ�WKH�$QQXOPHQW�$SSOLFDWLRQ�RI�Caratube Int’l Oil Co.��������)HE�������������
 ���. See supra QRWH������
� ����� 7KHVH�DUH��(PPLV�HW�$O�Y�+XQJDU\��,&6,'�&DVH�1R��$5%����������$SULO��������
��� ����� ����� $FFHVVLRQ� 0H]]DQLQH� &DSLWDO� /�3� HW� DO� Y� +XQJDU\�� ,&6,'� &DVH� 1R��
$5%�������-XULVGLFWLRQ������$SULO��������������$7$�&RQVWUXFWLRQ��HW�DO�Y�-RUGRQ��,&6,'�
&DVH�1R��$5%����������0D\��������������������$PELHQWH�8IILFLR�6�S�$�DQG�RWKHUV�Y�
$UJHQWLQH�5HSXEOLF��,&6,'�&DVH�1R��$5%�������-XULVGLFWLRQ����)HEUXDU\���������������
%RVK�,QWHUQDWLRQDO��HW�DO�Y�8NUDLQH��,&6,'�&DVH�1R��$5%�����������2FWREHU����������
�����2.2�3DQNNL�2\M�DQG�2WKHUV�Y�5HSXEOLF�RI�(VWRQLD��,&6,'�&DVH�1R��$5%����������
1RYHPEHU���������������2.2�3DQNNL�2\M�DQG�2WKHUV�Y�5HSXEOLF�RI�(VWRQLD��,&6,'�&DVH�
1R��$5%����������1RYHPEHU��������&RUQ�3URGXFWV�,QWHUQDWLRQDO��,QF���Y�8QLWHG�0H[LFDQ�
6WDWHV��,&6,'�&DVH�1R��$5%�$)��������'HFLVLRQ�RQ�5HVSRQVLELOLW\������-DQXDU\��������
�������3ODPD�&RQVRUWLXP�/LPLWHG�Y�5HSXEOLF�RI�%XOJDULD��,&6,'�&DVH�1R��$5%�������
����$XJXVW��������,QGXVWULD�1DFLRQDO�GH�$OLPHQWRV��6�$�HW�DO�Y�5HSXEOLF�RI�3HUX��,&6,'�
&DVH�1R��$5%���������)HEUXDU\���������������
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7KH� VXUYH\� DQG� FDVHV� FODVVLI\� LQWHOOHFWXDO� SURSHUW\� DV� ³LQYHVWPHQWV�´�
)XUWKHUPRUH��VXFK�FODVVLILFDWLRQ�IROORZV�D�VWDQGDUG�GHILQLWLRQ�LQ�DOO�WKH�%,7V��
ZLWK� RQO\� D� IHZ� GHILQLWLRQV� RI� LQWHOOHFWXDO� SURSHUW\� DV� LQYHVWPHQWV� ZHQW�
EH\RQG�WKH�VWDQGDUG�GHILQLWLRQ�WR�LQFOXGH�H[SOLFLW�FDWHJRULHV��
,Q� El Paso Energy� IRU� LQVWDQFH�� WKH� 7ULEXQDO� QRWHV� WKDW� WKH� W\SH� RI�

LQYHVWPHQWV� WKDW� WKH�%,7�GHILQHV�FRQFHUQ� WKRVH�³KDYLQJ�HFRQRPLF�YDOXH�´�
DQG�LQ�WKH�FDVH�RI�LQWHOOHFWXDO�SURSHUW\�WKLV�LV�LPSRUWDQW��JLYHQ�WKDW�³DQ\�ULJKW�
FRQIHUUHG�E\�ODZ�RU�FRQWUDFW��DQG�DQ\�OLFHQVHV�DQG�SHUPLWV�SXUVXDQW�WR�ODZ´�
DPRXQW�WR�LQYHVWPHQW������,Q�RWKHU�ZRUGV��LQYHVWPHQWV�XQGHU�%,7V�FRYHU�DQ\�
HFRQRPLF� LQSXW�� DQG� LQWHOOHFWXDO�SURSHUW\� LV� VLJQLILFDQW� HFRQRPLF� LQSXW� LQ�
DQ\�LQYHVWPHQW�����
7KXV�� LQ� SGS v. Philippines�� RQH� RI� WKH� FRUH� FODLPV� LQ� UHODWLRQ� WR�

LQWHOOHFWXDO�SURSHUW\�ZDV�WKH�WUDQVIHU�RI�NQRZOHGJH��NQRZ�KRZ���ZKLFK�ZDV�
FRQVLGHUHG�DV�DQ�LQYHVWPHQW��³7KH�VDLG�DFWLYLWLHV�DUH�FRQVLGHUHG�E\�6*6�DV�
µDQ� LQYHVWPHQW� ZLWKLQ� WKH� GHILQLWLRQV� RI� $UWLFOH� ,����G�� RI� WKH� %,7���
µFRS\ULJKWV��LQGXVWULDO�SURSHUW\�ULJKWV��NQRZ�KRZ�DQG�JRRGZLOO�¶�DV�ZHOO�DV�
ZLWKLQ�WKH�%,7¶V�JHQHUDO�FDWFK�DOO�GHILQLWLRQ�RI�LQYHVWPHQWV�DV�HYHU\�NLQG�RI�
DVVHW�¶�´�����
7KH�7ULEXQDO�GLG�QRW�FRQVLGHU�IXUWKHU�WKLV�FODLP��KRZHYHU��LW�LV�LPSRUWDQW�

EHFDXVH�ZLWKLQ�WKH�SDUDGLJP�RI�LQWHUQDWLRQDO�ODZ��SURSHUW\�FDQ�EH�FRQVWUXHG�
EURDGO\���� HYHQ� LI� ³SURSHUW\´�DOVR� LQYROYHV� LQWHOOHFWXDO�SURSHUW\�� DQG�VXFK�
LQWHUSUHWDWLRQ�GRHV�QRW�H[SOLFLWO\�UHIHU�WR�LQWHUQDWLRQDO�RU�QDWLRQDO�LQWHOOHFWXDO�
SURSHUW\�LQVWUXPHQWV��
6WDWHV� WKDW� UHVRUW� WR� GLVFULPLQDWLRQ� LQ� WHUPV� RI� LQWHOOHFWXDO� SURSHUW\�

LQYHVWPHQWV�� VXFK� DV� SURWHFWLRQ� RI� WKH� LQWHOOHFWXDO� SURSHUW\� ULJKWV� LQ�
UHODWLRQVKLSV� EHWZHHQ� SURGXFHU� DQG� UHVHOOHU�� YLRODWH� LQWHUQDWLRQDO� ODZ������
7KXV�� XQGHU� VXFK� FLUFXPVWDQFHV�� LQWHOOHFWXDO� SURSHUW\� LQYHVWPHQWV� DUH� QRW�
DFFRUGHG� IDLU� DQG� HTXLWDEOH� WUHDWPHQW�ZLWKLQ� WKH�PHDQLQJ� DQG� SXUSRVH� RI�
LQYHVWPHQWV� XQGHU� LQWHUQDWLRQDO� LQYHVWPHQW� ODZ� DQG� EURDGHU� SURWHFWLRQ� RI�

�
 ���. El Paso Energy Int’l Co.��,&6,'�&DVH�1R��$5%��������$ZDUG���������see also�
(O�3DVR�(QHUJ\�,QW¶O�&R��Y��$UJHQWLQH�5HSXEOLF��,&6,'�&DVH�1R��$5%��������'HFLVLRQ�
RQ�-XULVGLFWLRQ��������$SU�������������
 ���. See�Swisslon DOO Skopje��,&6,'�&DVH�1R��$5%��������$ZDUG�����������������
see also�Aguaytia Energy��LLC�� ,&6,'�&DVH�1R��$5%��������$ZDUG�� �� ��� �FLWLQJ� D�
VWDELOL]DWLRQ�FODXVH�WKDW�OLVWV�WKH�ULJKW�WR�UHSDWULDWH�HDUQLQJV�DV�D�UHVXOW�RI�DQ�LQWHOOHFWXDO�
SURSHUW\��VXFK�DV�WUDQVIHU�RI�WHFKQRORJ\��OLFHQVLQJ��DQG�WUDGHPDUNV���
 ���. See�SGS��,&6,'�&DVH�1R��$5%�������'HFLVLRQ�RI�WKH�7ULEXQDO�RQ�2EMHFWLRQV�WR�
-XULVGLFWLRQ��������
 ���. See�Tradex Hellas S.A.��,&6,'�&DVH�1R��$5%�������$ZDUG���������
 ���. See .DUSD�Y��8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�1R��$5%�$)��������$ZDUG����
�����'HF�������������
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DOLHQV�XQGHU�LQWHUQDWLRQDO�ODZ���7KH�Draft Convention on the International 
Responsibility of States for Injuries to Aliens� UHIHUV� WR� WKH� ³XQUHDVRQDEOH�
LQWHUIHUHQFH� ZLWK� WKH� XVH� ������ RI� SURSHUW\´� ²� DQG� WKLV� DOVR� LQFOXGHV�
LQWHOOHFWXDO�SURSHUW\������
7KH�OLQNDJH�DQG�LQFOXVLRQ�RI�LQWHOOHFWXDO�SURSHUW\�DV�SDUW�RI�WKH�GHILQLWLRQ�

RI�LQYHVWPHQWV�LQ�WKH�%,7V��DV�VHHQ�WKURXJK�WKH�FDVHV�LQ�WKLV�VHFWLRQ��FRQILUPV�
WKDW� ZLWKLQ� WKH� EURDGHU� FRQWH[W� RI� LQWHUQDWLRQDO� ODZ�� DQ\� GHSULYDWLRQ� RI�
SURSHUW\�� EURDGO\� FRQVWUXHG� WR� LQFOXGH� LQWHOOHFWXDO� SURSHUW\�� YLRODWHV�
LQWHUQDWLRQDO�ODZ�DQG�WKH�REOLJDWLRQ�RI�VWDWHV�WR�³IRUHLJQ�LQYHVWRUV�´����
7KH� IDLU� DQG� HTXLWDEOH� WUHDWPHQW�RI� LQWHOOHFWXDO� SURSHUW\� LQYHVWPHQWV� LQ�

%,7V� IRUPV�SDUW�RI� WKH�EURDGHU�QRQ�GLVFULPLQDWRU\�REOLJDWLRQV�RI�QDWLRQDO�
WUHDWPHQW�DQG�0)1�SULQFLSOHV�XQGHU�LQWHUQDWLRQDO�ODZ��7KH�,&6,'�FDVHV�VXFK�
DV�Tecmed��EDF�����DQG�Waste Management�����KDYH�FRQILUPHG�WKDW��LQ�OLJKW�
RI�WKH�JRRG�IDLWK�SULQFLSOH�HVWDEOLVKHG�E\�LQWHUQDWLRQDO�ODZ��IDLU�DQG�HTXLWDEOH�
WUHDWPHQW� UHTXLUHV� WKH� 6WDWH� WR� ³SURYLGH� WR� LQWHUQDWLRQDO� LQYHVWPHQWV�
WUHDWPHQW� WKDW� GRHV� QRW� DIIHFW� WKH� EDVLF� H[SHFWDWLRQV� WKDW�ZHUH� WDNHQ� LQWR�
DFFRXQW�E\�WKH�IRUHLJQ�LQYHVWRU�WR�PDNH�WKH�LQYHVWPHQW�´�����)XUWKHUPRUH��LQ�
Saluka�����WKH�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�KDYH�DOVR�EHHQ�HODERUDWHG�RQ�DV�WR�
LQFOXGH� ³DQ� DVVHVVPHQW� RI� WKH� VWDWH� RI� WKH� ODZ�´���� DQG� DV� VXFK�� WKH�
LQYHVWPHQWV�DOVR�LQFOXGH�LQWHOOHFWXDO�SURSHUW\�ODZV��
$OWKRXJK�PDMRULW\�RI�WKH�FDVHV�UHYHDO�WKDW�LQWHOOHFWXDO�SURSHUW\�ZDV�PHUHO\�

LQFOXGHG� LQ� WKH� %,7V� DV� D� JHQHUDO� FODXVH�� DV� SDUW� RI� WKH� GHILQLWLRQ� RI�
LQYHVWPHQWV�� WKH� VXUYH\�VKRZV� WKDW� WKDW�KDV�EHHQ� WKH� WUHQG� LQ�PRVW�RI� WKH�
ROGHU�%,7V���+RZHYHU��QHZHU�%,7V��LQ�SDUWLFXODU��WKH�SRVW������%,7V��WHQG�
WR�JR�EH\RQG�WKH�JHQHUDO�LQWHOOHFWXDO�SURSHUW\�PRGHO�FODXVH�DQG�LQFOXGH�IXOO�
SURYLVLRQV�RQ�WKH�SURWHFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\���7KXV��IRU�LQVWDQFH��WKH�
US ² Poland Treaty� FRQWDLQV� D� IXOO� SURYLVLRQ� RQ� WKH� SURWHFWLRQ� RI�
�
� ����� /RXLV� %�� 6RKQ� 	� 5�� 5�� %D[WHU�� Responsibility of States for Injuries to the 
Economic Interests of Aliens: II. Draft Convention on the International Responsibility of 
States for Injuries to Aliens�����$0��-��,17¶/�/�������������������
� ����� 7RNHOpV�Y��8NU���,&6,'�&DVH�1R��$5%��������$ZDUG���������-XO�������������see 
also�*HQLQ� Y��5HSXEOLF� RI�(VW��� ,&6,'�&DVH�1R��$5%�������$ZDUG�� �� ���� �-XQH� ����
�������
� ����� (')��6HUYV���/WG��Y��5RP���,&6,'�&DVH�1R��$5%��������$ZDUG���������2FW����
�������
� ����� :DVWH�0JPW���,QF��Y��8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�1R��$5%�$)��������
$ZDUG��������$SU�������������
� ����� 7HFQLFDV�0HGLRDPELHQWDOHV�7HFPHG�6�$��Y��8QLWHG�0H[LFDQ�6WDWHV��,&6,'�&DVH�
1R��$5%�$)��������$ZDUG���������0D\������������
� ����� 6DOXND�,QYV��%�9��Y��&]HFK�5HSXEOLF��3DUWLDO�$ZDUG���������3HUP��&W��$UE��0DU��
�����������DYDLODEOH�DW�KWWS���LWD�ODZ�XYLF�FD�GRFXPHQWV�6DOXND�3DUWLDODZDUG)LQDO�SGI��
 ���. Id��
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LQWHOOHFWXDO� SURSHUW\����� � $QG� DV� ZLOO� EH� VHHQ� ODWHU� LQ� WKH� $UWLFOH�� WKH�
HPHUJHQFH�RI�VXSHU�%,76��VXFK�DV�WKH�US ² Australia FTA�KDYH�VXEVWDQWLDO�
LQWHOOHFWXDO�SURSHUW\�SURYLVLRQV�WKDW�SURYLGH�PRUH�FODULW\�RQ�WKH�PHDQLQJ�DQG�
WH[WXUH�RI�LQWHOOHFWXDO�SURSHUW\�DV�LQYHVWPHQWV������
$Q�LQWHUHVWLQJ�REVHUYDWLRQ�IURP�WKH�VXUYH\�ILQGLQJV�DERYH�LV�WKDW�RXWVLGH�

RI�1$)7$�PHPEHUV��DOPRVW�DOO� WKH�RWKHU�GLVSXWHV�LQYROYHG�VWDWHV�WKDW�DUH�
RXWVLGH�RI�:HVWHUQ�(XURSH�� WKDW� LV��PRVWO\� IRUPHU�(DVWHUQ�%ORF�(XURSHDQ�
VWDWHV��6RXWK�$PHULFDQ�VWDWHV�DQG�RFFDVLRQDOO\�DQ�$IULFDQ�RU�$VLDQ�VWDWH��7KH�
LQYROYHPHQW�RI�WKHVH�VWDWHV�RIWHQ�UHOLHV�RQ�WKH�LQYRFDWLRQ�RI�LQWHUQDWLRQDO�ODZ�
IRU� IDLU� DQG� HTXLWDEOH� WUHDWPHQW� E\� WKH� LQYHVWRU� ZKHUH� WKH� RXWFRPH� ZDV�
DOZD\V�D�YLRODWLRQ�RI�LQWHUQDWLRQDO�ODZ�DQG�RU��WKH�KRVW�VWDWH�GLG�QRW�SURYLGH�
IDLU� DQG�HTXLWDEOH� WUHDWPHQW� WR� WKH� LQYHVWRU����� � ,Q�RWKHU�ZRUGV�� WUDGLWLRQDO�
FDSLWDOLVW�VWDWHV�RIWHQ�WULXPSKHG�RYHU�HPHUJLQJ�FDSLWDOLVW�VWDWHV��
$OWKRXJK� WKH� ,&6,'� FDVH� ODZ� KDV� QRW� FRQYLQFLQJO\� GHYHORSHG�

LQWHUQDWLRQDO� QRUPDWLYH� VWDQGDUGV� RQ� LQWHOOHFWXDO� SURSHUW\�� WKH\� KDYH��
KRZHYHU��VKRZQ�WKDW� WKH�OLQNDJH�EHWZHHQ�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�DQG�
LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQWV�DUH�HPHUJLQJ�JOREDO�QRUPV���7DNHQ�LQ�WKLV�
OLJKW��WKHQ��DUJXDEO\�LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQWV�DUH�VRXUFHV�RI�IDLU�DQG�
HTXLWDEOH�WUHDWPHQW�XQGHU�LQWHUQDWLRQDO�ODZ��
7KH�SUDFWLFH�RI�WKH�,&6,'�LQ�RQH�EUHDGWK�HPERGLHV�WKH�VRXUFHV�RI�SXEOLF�

LQWHUQDWLRQDO�ODZ�����DV�WKH�WULEXQDO�LQWHUSUHWV�LQWHUQDWLRQDO�FRQYHQWLRQV�LQ�DV�
PXFK�DV�WKH\�UHODWH�WR�LQWHUQDWLRQDO�LQYHVWPHQWV��
7KH�,&6,'�WULEXQDOV�DOVR�UHFRJQL]HV�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DQG�WKH�

JHQHUDO� SULQFLSOHV� RI� LQWHUQDWLRQDO� ODZ�� 0RUHRYHU�� WKH� ,&6,'� WULEXQDO�
HQJDJHV� DQG� UHFRJQL]HV� MXGLFLDO� GHFLVLRQV� DQG� WHDFKLQJV� RI� TXDOLILHG�
SXEOLFLVWV��DQG�LQ�WKLV�ZD\��WKH�,&6,'�LV�TXLFNHU�WR�UHVSRQG�WR�WKH�FKDQJLQJ�
G\QDPLFV�RI�FRQWHPSRUDU\�LQWHUQDWLRQDO�ODZ��ZKLFK�LV�LQFUHDVLQJO\�VKDSHG�
E\� LQYHVWPHQWV�� � 7DNLQJ� LQWR� DFFRXQW�$UWLFOH� ������G�� RI� WKH� ,&-� 6WDWXWH��
,&6,'�WULEXQDOV�JHQHUDWH�VRXUFHV�RI�LQWHUQDWLRQDO�ODZ�DV�LW�UHIHUV�WR�³MXGLFLDO�

�
 ���. Treaty between the United States of America and the Republic of Poland 
concerning Business and Economic Relations��DUW��,9��8�6��3RO��0DU������������7�,�$�6��
1R����������HQWHUHG�LQWR�IRUFH�$XJ������������
� ����� )UHH�7UDGH�$JUHHPHQW��8�6��$XVWO���0D\�����������8�6�7�5���FK������HQWHUHG�LQWR�
IRUFH�-DQ�����������
� ����� See, e.g.��2FFLGHQWDO�3HWUROHXP�&RUS��Y��5HSXEOLF�RI�(FXDGRU��,&6,'�&DVH�1R��
$5%��������$ZDUG���������2FW������������ILQGLQJ�WKDW�(FXDGRU�EUHDFKHG�WKH�LQYHVWPHQW�
WUHDW\�E\� IDLOLQJ� WR�SURYLGH� IDLU� DQG�HTXLWDEOH� WUHDWPHQW�DQG�QDWLRQDO� WUHDWPHQW�DV�SHU�
UHTXLUHG�XQGHU�LQWHQWLRQDO�ODZ���
 ���. See 6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�DUW������-XQH��������������6WDW��
���������8�1�7�6�������
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GHFLVLRQV´�DV� ³VXEVLGLDU\�PHDQV� IRU� WKH�GHWHUPLQDWLRQ�RI� UXOHV�RI� ODZ�´�����
)XUWKHUPRUH�� $UWLFOH� ������ RI� WKH� ,&6,'� &RQYHQWLRQ�� LQ� WKH� VDPH� YHLQ��
DFNQRZOHGJHV� ,&6,'� LQWHUQDWLRQDO� ODZ�PDNLQJ�DV� VRXUFHV�RI� LQWHUQDWLRQDO�
ODZ���7KDW�SURYLVLRQ�UHDGV��
�
7KH�7ULEXQDO�VKDOO�GHFLGH�LQ�DFFRUGDQFH�ZLWK�VXFK�UXOHV�RI�ODZ�DV�PD\�EH�
DJUHHG�E\�WKH�SDUWLHV��,Q�WKH�DEVHQFH�RI�VXFK�DJUHHPHQW��WKH�7ULEXQDO�VKDOO�
DSSO\�WKH�ODZ�RI�WKH�&RQWUDFWLQJ�6WDWH�SDUW\�WR�WKH�GLVSXWH��LQFOXGLQJ�LWV�
UXOHV�RQ�WKH�FRQIOLFW�RI�ODZV��DQG�such rules of international law as may 
be applicable�����

�
7KH�UHIHUHQFH�WR�LQWHUQDWLRQDO�ODZ�LQ�WKH�,&6,'�&RQYHQWLRQ��DQG�,&6,'�

WULEXQDOV�DV�VRXUFHV�RI�LQWHUQDWLRQDO�ODZ��KDV�WR�VRPH�H[WHQW�EHHQ�FODULILHG�E\�
,&6,'¶V�RZQ�FDVH�ODZ��VXFK�DV�Liman Caspian Oil����DQG��DQ�HDUO\�UHSRUW�E\�
WKH� ,&6,'�'LUHFWRUV� LQ� ��������� � 7KLV� LV� QRW� DQ� H[SOLFLW� UHIHUHQFH� RI� WKH�
H[LVWHQFH�RI�VRXUFHV�RI�,&6,'�DV�VRXUFHV�RI�LQWHUQDWLRQDO�ODZ�SHU�VH��\HW�WKHUH�
LV�QR�FRQWHQWLRQ�WKDW�WKLV�LV�QRW�WKH�FDVH��DQG�DV�WKH�,&6,'�DFNQRZOHGJHV�LQ�
AWG v Argentina�����OLNH�FDVHV�WKDW�GHWHUPLQHV�WKH�RXWFRPH�DQG�SURFHVV�RI�
LQWHUQDWLRQDO�ODZ��VKRXOG�EH�GHFLGHG�DOLNH��

D. Tobacco Regulation: Fair and Equitable Treatment 

i. Legislative Development Regarding Tobacco Regulation 
7KH�ULVH�LQ�WKH�FRQVXPSWLRQ�RI�FLJDUHWWHV�DQG�DWWHPSWV�WR�UHJXODWH�WREDFFR�

KDYH� EHHQ� PRUH� WKDQ� D� KXQGUHG� \HDUV� LQ� WKH� PDNLQJ� DFFRUGLQJ� WR� RQH�
REVHUYHU������4XHVWLRQV�UHJDUGLQJ�WREDFFR�UHJXODWLRQ�DUH�DOZD\V�FRQWURYHUVLDO�
�
 ���. See�id.�DUW��������G���
� ����� ,&6,'�&RQYHQWLRQ��supra�QRWH�����DUW������HPSKDVLV�DGGHG���
� ����� /LPDQ�&DVSLDQ�2LO�%9�Y��5HSXEOLF�RI�.D]���,&6,'�&DVH�1R��$5%��������$ZDUG��
������ �-XQH������������see also�$OLDQ�3HOOHW��The Case Law of the ICJ in Investment 
Arbitration�����,&6,'�5(9��������������
� ����� 3HOOHW��supra�QRWH������DW�����Q�����FLWLQJ�5HSRUW�RI�WKH�([HFXWLYH�'LUHFWRUV�RQ�
WKH�&RQYHQWLRQ�RQ�WKH�6HWWOHPHQW�RI�,QYHVWPHQW�'LVSXWHV�EHWZHHQ�6WDWHV�DQG�1DWLRQDOV�
RI� 2WKHU� 6WDWHV� �� ��� �0DU�� ���� ������� FRPSLOHG� LQ� ,&6,'�&219(17,21��58/(6�$1'�
5(*8/$7,216�� DW� ���� ,&6,'���� �$SU�� ������� DYDLODEOH� DW�
KWWS���LFVLG�ZRUOGEDQN�RUJ�,&6,'�6WDWLF)LOHV�EDVLFGRF�&55B(QJOLVK�ILQDO�SGI�� �³7KH�
WHUP�µLQWHUQDWLRQDO�ODZ¶�DV�XVHG�LQ�WKLV�FRQWH[W�VKRXOG�EH�XQGHUVWRRG�LQ�WKH�VHQVH�JLYHQ�
WR�LW�E\�$UWLFOH�������RI�WKH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��DOORZDQFH�EHLQJ�
PDGH�IRU�WKH�IDFW�WKDW�$UWLFOH����ZDV�GHVLJQHG�WR�DSSO\�WR�LQWHU�6WDWH�GLVSXWHV�´���
 ���. See $:*� *US�� /WG�� Y�� $UJHQWLQH� 5HSXEOLF�� ,&6,'� &DVH� 1R�� $5%��������
'HFLVLRQ�RQ�/LDELOLW\���������-XO\������������
 ���. See�generally +HDWKHU�:LSIOL�	�-RQDWKDQ�0��6DPHW��One Hundred Years in the 
Making: The Global Tobacco Epidemic�� ��� $11�� 5(9�� 38%�� +($/7+� ���� �������
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EHFDXVH�WKH\�WRXFK�DOO�VLGHV�RI�VRFLHW\��LQFOXGLQJ�SROLF\�DQG�SROLWLFV�DW�WKH�
GRPHVWLF� DQG� LQWHUQDWLRQDO� OHYHO�� KHDOWK� DQG� VDIHW\�� DQG� QDWXUDOO\� OHJDO�
UHJXODWLRQ������7KH�PRVW�GLYLVLYH�DVSHFW�RI�WREDFFR�UHJXODWLRQ�FRQFHUQV�SODLQ�
SDFNDJLQJ�²�WKDW�LV��OHJLVODWLRQ�HQDFWHG�UHTXLULQJ�PDQXIDFWXUHUV�WR�FRQFHDO�
RU�PLQLPL]H�WKHLU�WUDGHPDUNV�RQ�FLJDUHWWH�SDFNV�����
7KHUH� DUH� WZR� SULPDU\� UHDVRQV� ZK\� WREDFFR� UHJXODWLRQV� KDYH� EHHQ�

HQDFWHG���7KH�ILUVW�LV�WKDW�HDUO\�WREDFFR�OHJLVODWLRQ�ZDV�FRQFHUQHG�DERXW�ILUH�
KD]DUGV�� DQG� VXFK� OHJLVODWLRQ� ZDV� SUHYDOHQW� LQ� WKH� QLQHWHHQWK� DQG� HDUO\�
WZHQWLHWK�FHQWXU\��PRVWO\�LQ�WKH�GHYHORSHG�ZRUOG�������6RPH�FRXQWULHV�DOVR�
KDG�OHJLVODWLRQ�WKDW�PDGH�LW�LOOHJDO�WR�VHOO�FLJDUHWWHV�WR�PLQRUV�������7KH�VHFRQG�
UHDVRQ�LV�WKDW�RI�KHDOWK��7KH�\HDU������PDUNHG�D�SLYRWDO�UROH�LQ�WKH�HIIRUWV�WR�
UHJXODWH�WREDFFR��EHFDXVH�LW�ZDV�LQ�WKDW�\HDU�WKDW�WKH�6XUJHRQ�*HQHUDO�RI�WKH�
8QLWHG�6WDWHV�LVVXHG�D�UHSRUW�GHWDLOLQJ�ZLWK�WKH�DGYHUVH�KHDOWK�FRQVHTXHQFHV�
RI� VPRNLQJ����� � $V� D� UHVXOW� RI� WKDW� UHSRUW�� YDULRXV� HIIRUWV� WR� UHJXODWH� WKH�
WREDFFR�LQGXVWU\�ZHUH�ODXQFKHG�LQ�D�QXPEHU�RI�8�6��VWDWHV�����+RZHYHU��LW�LV�
&DQDGD�DQG�8UXJXD\�WKDW�KROG�WKH�UHFRUG�IRU�LQWURGXFLQJ�WKH�ILUVW�WREDFFR�
FRQWURO�UHJXODWLRQV�YLD�SODLQ�SDFNDJLQJ�ODZV�LQ�WKHLU�GRPHVWLF�OHJDO�VHWWLQJ�����
%XW� ZLWK� WKH� $XVWUDOLD� 3ODLQ� 3DFNDJLQJ� $FW� RI� ������ VHYHUDO� RWKHU�

FRXQWULHV�IROORZHG�VXLW�DQG�LPSOHPHQWHG�SODLQ�SDFNDJLQJ�OHJLVODWLRQ���7KHVH�
LQFOXGH�,QGRQHVLD��&KLOH��DQG�,UHODQG������,Q�WKH�(8��D�'LUHFWLYH�KDV�DOVR�EHHQ�
HQDFWHG�����
�
�GHVFULELQJ�KRZ�WKH�WREDFFR�HSLGHPLF�EHJDQ�LQ�ODWWHU�KDOI�RI�WKH�QLQHWHHQWK�FHQWXU\�ZKLOH�
HIIRUWV�DW�UHJXODWLRQ�GLG�QRW�EHJLQ�XQWLO�WKH�ODWWHU�KDOI�RI�WKH�WZHQWLHWK�FHQWXU\���
� ����� 6HH�+2//<�-$50$1��7+(�32/,7,&6�2)�75$'(�$1'�72%$&&2�&21752/��������
�JLYLQJ�D� FRQFLVH� DQG�SUDFWLFDO�GLVFXVVLRQ�RQ� WREDFFR� UHJXODWLRQ� LQ� D�JOREDO� FRQWH[W����
2WKHU�QRWDEOH�ZRUNV�LQFOXGH��38%/,&�+($/7+�$1'�3/$,1�3$&.$*,1*�2)�&,*$5(77(6��
/(*$/�,668(6��7DQLD�9RRQ�HW�DO��HGV����������/$:5(1&(�2��*267,1��*/2%$/�+($/7+�
/$:���������7+(�*/2%$/�72%$&&2�(3,'(0,&�$1'�7+(�/$:��$QGUHZ�'��0LWFKHOO�	�
7DQLD�9RRQ�HGV����������DQG�/8.$6�9$1+211$(.(5��,17(//(&78$/�3523(57<�5,*+76�
$6�)25(,*1�',5(&7�,19(670(176��)520�&2//,6,21�72�&2//$%25$7,21���������
 ���. See�0DUN�'DYLVRQ��Plain Packaging of Tobacco and the “Right” to Use a Trade 
Mark�� ���(85�� ,17(//��3523��5(9�� ����� ���� ������� �QRWLQJ�$XVWUDOLD¶V� FRQWURYHUVLDO�
SODLQ�SDFNDJLQJ�OHJLVODWLRQ���
� ����� :LSIOL�	�6DPHW��supra QRWH������DW����±����
 ���. See, e.g.,�7REDFFR�5HVWUDLQW�$FW��6�&��������F������UHSHDOHG��������
� ����� :LSIOL�	�6DPHW��supra QRWH������DW������
 ���. See id.�
 ���. See�-$50$1��supra�QRWH������DW�����
 ���. Id.�
� ����� 'LUHFWLYH���������� RI� WKH�(XURSHDQ�3DUOLDPHQW� DQG�RI� WKH�&RXQFLO� RI� ��$SULO�
�����RQ�WKH�DSSUR[LPDWLRQ�RI�WKH�ODZV��UHJXODWLRQ�DQG�DGPLQLVWUDWLYH�SURYLVLRQV�RI�WKH�
0HPEHU�6WDWHV�FRQFHUQLQJ�WKH�PDQXIDFWXUH��SUHVHQWDWLRQ�DQG�VDOH�RI�WREDFFR�DQG�UHODWHG�
SURGXFWV�DQG�UHSHDOLQJ�'LUHFWLYH���������(&�������2�-���/������>KHUHLQDIWHU�'LUHFWLYH�
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6LQFH�WKH�����V�LQ�$XVWUDOLD��VHYHUDO�DWWHPSWV�KDYH�EHHQ�PDGH�WR�UHVWULFW�
WREDFFR�DGYHUWLVLQJ��DQG�LW�ZDV�LQ������WKDW�$XVWUDOLD�EHJDQ�VHULRXV�HIIRUWV�
WKURXJK� WKH� SDVVDJH� RI� WKH� Tobacco Advertising Prohibition Act����
FRQFHUQLQJ�WKH�UHVWULFWLRQV�RQ�WREDFFR�DGYHUWLVLQJ�RU�XVH�RI�WREDFFR�SURGXFWV��
7KH�7REDFFR�3ODLQ�3DFNDJLQJ�$FW�RI������FU\VWDOOL]HG�WKH�SUHYLRXV�HIIRUWV�

RQ�WKH�UHVWULFWLRQ�DQG�XVH�RI�WREDFFR������3DUW���RI�WKH�$FW�VHW�RXW�WKH�YDULRXV�
UHVWULFWLRQV�WKDW�DUH�SODFHG�RQ�WKH�UHWDLO�SDFNDJLQJ�RI�WKH�WREDFFR�SURGXFWV�
DQG� WKH�SURGXFWV� FRQWDLQHG�ZLWKLQ� WKDW�SDFNDJLQJ����� �7KHVH�DOORZ� IRU� WKH�
UHVWULFWHG�XVH�RI�WUDGHPDUNV�ZKHQ�SODFLQJ�RQ�WKH�WREDFFR�SURGXFW�SDFNDJH�
DQG�WR�SODFH�KHDOWK�ZDUQLQJV�RQ�WKH�SURGXFW��ZKLFK�DUH�GHVLJQHG�WR�DIIHFW�WKH�
DSSHDO�RI� WKH�SURGXFW��DQG�LQ�GRLQJ�VR�� OLPLW� WKH�XVH�RI� WUDGHPDUNV�RQ�WKH�
SURGXFW���,Q�RWKHU�ZRUGV��WKH�$FW�SURKLELWV�WKH�XVH�RI�QRQ�ZRUG�VLJQV�ZLWK�
VRPH�H[FHSWLRQV�WR�FHUWDLQ�SUHVFULEHG�VLJQV�����DQG�WKH�VL]H��IRQW�DQG�VKDSH�
RI�WKH�PDUN�LV�DOVR�UHJXODWHG��
)URP� DQ� HFRQRPLF� LQYHVWPHQW� SRLQW� RI� YLHZ�� D� QHJDWLYH� HIIHFW� RI� WKH�

7REDFFR�3ODLQ�3DFNDJLQJ�$FW�LV�WKDW�LW�GLPLQLVKHV�WKH�XVH�RI�WUDGHPDUNV�DQG�
WKH�DELOLW\�RI�WKRVH�WUDGHPDUNV�WR�GLVWLQJXLVK�JRRGV�RU�VHUYLFHV�WKDW�DUH�GHDOW�
ZLWKLQ�WKH�FRXUVH�RI�WUDGH�E\�WKH�WUDGHPDUN�RZQHU�����
7KH�(8¶V�7REDFFR�3URGXFWV�'LUHFWLYH�KDV� DOVR�EHHQ� VXEMHFWHG� WR� FRXUW�

DFWLRQ�UHJDUGLQJ�LWV�OHJDOLW\�EHFDXVH�RI�LWV�UHVWULFWLRQV�RQ�LQWHOOHFWXDO�SURSHUW\�
LQ�SDUWLFXODU�WUDGHPDUNV��EXW�WKH�&-(8�KDV�IRXQG�WKDW�LW�WR�EH�YDOLG������2QH�
RI� WKH�PDLQ� SRLQWV� LQ� WKH� 7REDFFR� 3URGXFWV�'LUHFWLYH� LV� WKDW� LW�PDQGDWHV�
PHPEHU� VWDWHV� WR� RIIHU� ³VWDQGDUGL]DWLRQ� RI� WKH� SDFNDJLQJ� RI� WREDFFR�
SURGXFWV´� SURYLGLQJ� WKHUH� DUH� VXIILFLHQW� MXVWLILFDWLRQV�� VXFK� DV� RQ� SXEOLF�
KHDOWK�����
7KHUH�DUH�VOLJKWO\�GLIIHUHQW�DSSURDFKHV�E\�WKH�(8�DQG�$XVWUDOLD�WR�SODLQ�

SDFNDJLQJ�GHVSLWH�SXUVXLQJ�WKH�VDPH�SROLF\�REMHFWLYHV���WKH�OHJDO�LQVWUXPHQWV�
XVH� GLIIHUHQW� ODQJXDJH� EHWZHHQ� ³VWDQGDUGLVDWLRQ´� DQG� ³UHVWULFWLRQV´� �RU�

�
�������@��
 ���. Tobacco Advertising Prohibition Act 1992��&WK���$XVWO����
 ���. Tobacco Plain Packaging Act of 2011��&WK���$XVWO����
 ���. See id. FK���SW���GLY���V�����
 ���. See id.�FK���SW���GLY���VV�������LL����������
 ���. See generally� 9RRQ�� supra� QRWH� ��� �RIIHULQJ� FRQWH[W� DQG� RYHUYLHZ� RI� WKH�
GHYHORSPHQWV� LQ� $XVWUDOLD��� 'DYLVRQ�� supra� QRWH� ���� ���� �VLWXDWLQJ� WKH� GHEDWH� DQG�
LPSDFW�RQ�WUDGHPDUN�RZQHUVKLS���
 ���. See, e.g.� &DVH� &��������� 3KLOLS�0RUULV� %UDQGV� 6$5/� Y�� 6HF¶\� RI� 6WDWH� IRU�
+HDOWK�� (&/,�(8�&���������� �0D\� ��� ������� &DVH� &��������� 3RODQG� Y�� (XURSHDQ�
3DUOLDPHQW��(&/,�(8�������������0D\��������&DVH�&���������3LOOER[�����8.��/WG��Y��
6HF¶\�RI�6WDWH�IRU�+HDOWK,�(&/,�(8�&�����������0D\�����������
� ����� 'LUHFWLYH����������supra�QRWH������DUWV������������
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³UHTXLUHPHQWV´�DV�XVHG�E\�WKH�$FW�� WKDW�RXJKW�WR�EH�PHW����� �,Q�DQ\�HYHQW��
GHVSLWH�YDU\LQJ�GHJUHH�RI�DSSURDFKHV��WKH�XOWLPDWH�LPSDFW�LV�RQ�WUDGHPDUNV�
IRU� FLJDUHWWHV�� DQG� SODLQ� SDFNDJLQJ� FOHDUO\� ULVNV� REVFXULQJ� RU� HOLPLQDWLQJ�
WUDGHPDUNV�RQ�FLJDUHWWHV�SDFNDJHV���7KLV�LQ�WXUQ�FDQ�DIIHFW�RQH�RI�WKH�FHQWUDO�
IXQFWLRQ�RI�WUDGHPDUNV�²�DQ�LQGLFDWLRQ�RI�RULJLQ�����
$W� WKH� LQWHUQDWLRQDO� OHYHO�� WKH� WUHDWLHV� DQG�:72� GLVSXWHV� KDYH� KDG� DQ�

LPSDFW�RQ�WKH�WUDMHFWRU\�RI�SODLQ�SDFNDJLQJ�ODZV���)RU�LQVWDQFH��DUH�WUHDWLHV�
VXFK�DV�WKH�)UDPHZRUN�&RQYHQWLRQ�RQ�7REDFFR�&RQWURO��³)&7&´��WKH�PDLQ�
UHDVRQ�ZK\�FRXQWULHV�DUH�LPSOHPHQWLQJ�SODLQ�SDFNDJLQJ�ODZV"�
&RXQWULHV�WKDW�HQDFWHG�SODLQ�SDFNDJLQJ�OHJLVODWLRQV�FDQQRW�EH�HQWLUHO\�WR�

EODPH�IRU�WKH�UHJXODWHG�GHPLVH�RI�FLJDUHWWHV�WUDGHPDUNV���,Q�IDFW��PRVW�RI�WKH�
EODPH��LI�WKHUH�LV�WR�EH�DQ\��OLH�ZLWK�WKH�)UDPHZRUN�&RQYHQWLRQ�RQ�7REDFFR�
&RQWURO�DGPLQLVWHU�E\�WKH�:RUOG�+HDOWK�2UJDQL]DWLRQ��:+2�������&RXQWULHV�
WKDW� VLJQHG� RQ� WR� WKH� FRQYHQWLRQ�� LQFOXGLQJ� $XVWUDOLD�� DUH� REOLJHG� XQGHU�
$UWLFOHV� ��� 	� ��� WR� WDNH� OHJLVODWLYH� PHDVXUHV� GHVLJQHG� WR� PLQLPL]H� WKH�
DSSHDO�RI�WREDFFR�SURGXFWV�����
,Q�WKLV�UHJDUG��LQWHUQDWLRQDO�WUHDWLHV��VXFK�DV�WKH�7REDFFR�&RQYHQWLRQ��KDYH�

D�GLUHFW� KDQG� LQ�KRZ� WUDGHPDUNV� DUH�XVHG�²�HYHQ� LI� VXFK� WUHDWLHV�GR�QRW�
FRQFHUQ� LQWHOOHFWXDO� SURSHUW\� ULJKWV� DV� D� VXEMHFW� PDWWHU�� :KDW� WKLV�
GHPRQVWUDWHV� LV� WKDW� LQWHUQDWLRQDO� WUHDWLHV� RIWHQ� GR� QRW� VHHN� D� XQLILHG� RU�
KDUPRQLVHG�V\VWHP�RI�QRUPV���7KLV�LV�EHFDXVH�RQ�WKH�RQH�KDQG��LQYHVWPHQW��
WUDGH� RU� LQWHOOHFWXDO� SURSHUW\� WUHDWLHV�� SURPRWH� WKH� XVH� DQG� LQQRYDWLRQ� RI�
LQWHOOHFWXDO�SURSHUW\�ULJKWV�GXH�WR�WKHLU�HFRQRPLF�YDOXH��ZKLOH�RQ�WKH�KDQG��
WUHDWLHV�VXFK�DV� WKH�7REDFFR�&RQYHQWLRQ�LQWHUIHUH�ZLWK�VXFK�REMHFWLYHV�E\�
OLPLWLQJ�LQWHOOHFWXDO�SURSHUW\�XVH��
7KHVH� FRQIOLFWLQJ� WUHDW\� QRUPV� DW� WKH� LQWHUQDWLRQDO� OHYHO� DUH� QRW� QHZ��

KRZHYHU�� WKH\�FRXOG�EH�PLQLPLVHG�ZLWK� VSHFLDO�SURYLVLRQV� WKDW�DOORZV� IRU�
FRQIOLFW�GLIIXVLRQ���)XUWKHUPRUH��ZKHQ�WKH�WHUPV�RU�REOLJDWLRQV�LQ�D�WUHDW\�DUH�
DPELJXRXV��VWDWHV�DUH�DEOH�WR�H[HUFLVH�WKHLU�VRYHUHLJQW\�LQ�LQWHUSUHWLQJ�WUHDW\�

�
� ����� Compare�id.�DUW���������with�Tobacco Plain Packaging Act of 2011��&WK��FK���SW�
��GLY���V�����$XVWO����and�9RRQ��supra�QRWH�����
� ����� $OWKRXJK� WKHVH�DUH� IXQGDPHQWDO�DUJXPHQWV�� WKH\�DUH�QRW�DGGUHVVHG� IXOO\�KHUH��
)RU�IXUWKHU�DQDO\VLV�RI�WKH�(8�WREDFFR�SURGXFWV�GLUHFWLYH�WKURXJK�GLVFXVVLRQ�RI�D�QXPEHU�
RI�FULWLFDO�TXHVWLRQV��VHH�JHQHUDOO\�&KULVWLDQ�3LWVFKDV��The New EU Tobacco Products 
Directive in the Light of TRIPS: Trademarks and the Protection of Public Health�� ��
*/2%��75$'(�	�&867��-��������������
� ����� :+2� )UDPHZRUN� &RQYHQWLRQ� RQ� 7REDFFR� &RQWURO�� -XQH� ���� ������ �����
8�1�7�6�������HQWHUHG�LQWR�IRUFH�)HE�������������
 ���. E.g.� id. DUW��������D���QRWLQJ�WKDW�FRXQWULHV�PXVW�DGRSW�PHDVXUHV�WR�HQVXUH�WKDW�
³WREDFFR�SURGXFW�SDFNDJLQJ�DQG�ODEHOOLQJ�GR�QRW�SURPRWH�D�WREDFFR�SURGXFW�������WR�FUHDWH�
DQ�HUURQHRXV�LPSUHVVLRQ�DERXW�LWV�������KHDOWK�HIIHFWV´���
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DPELJXLWLHV�����
$OWKRXJK�SODLQ�SDFNDJLQJ�ODZV�DUH�GHSLFWHG�DV�D�IRUP�RI�YLFWRU\�IRU�SXEOLF�

KHDOWK�DGYRFDWHV��LW�LV�GHWULPHQWDO�IRU�FLJDUHWWH�PDQXIDFWXUHUV���7KH�REMHFWLYH�
RI� SODLQ� SDFNDJLQJ� ODZV� LV� IRUFLQJ� WKH� UHPRYDO� RI� WUDGHPDUNV� IURP� WKH�
SURGXFWV�WKH\�DUH�PHDQW�WR�LGHQWLI\�WKH�VRXUFH�DQG�RULJLQ��)XUWKHUPRUH��SODLQ�
SDFNDJLQJ�ODZV�DUH�LQ�HIIHFW��PDQGDWLQJ�WKDW�WUDGHPDUNV�DUH�WR�EH�DYRLGHG�
IURP�XVH�GXULQJ�WKH�FRXUVH�RI�WUDGH�RU�FRPPHUFH���:KHUH�D�FRPSURPLVH�LV�
IRXQG� LQ� SODLQ� SDFNDJLQJ� ODZV� WR� DOORZ� WKH� WUDGHPDUN� WR� UHPDLQ� RQ� WKH�
FLJDUHWWH� SURGXFWV� ²� VXFK� WUDGHPDUN� LV� ZDWHUHG� GRZQ� WR� EORFN� OHWWHUV�
ZLWKRXW�DQ\�JUDSKLFDO�DSSHDO������,Q�RQH�VHQVH��SODLQ�SDFNDJLQJ�ODZV�DOORZV�
IRU�WKH�ZKLWWOLQJ�DZD\�RI�WUDGHPDUNV�DQG�WUDGHPDUN�LQYHVWPHQWV��
$GYRFDWHV� RI� SODLQ� SDFNDJLQJ� ODZV� DOVR� KDYH� SRLQWHG� WR� WKH� 75,3V�

$JUHHPHQW�$UWLFOH�����DV�D� OHJDO�EDVLV� IRU� WKH�FRPSDWLELOLW\�RI� VXFK� ODZV��
$UWLFOH�����SURYLGHV� WKDW� WUDGHPDUNV�FDQ�EH�GHQLHG�UHJLVWUDWLRQ� LI� WKH\�DUH�
FRQWUDU\�WR�PRUDOLW\��SXEOLF�RUGHU��RU�GHFHLYH�WKH�SXEOLF������7KDW�SURYLVLRQ�
KRZHYHU�UHIHUV�WR�UHJLVWUDWLRQ�DQG�QRW�XVH���7KH�GLIIHUHQFH�FDQQRW�EH�FOHDUHU��
3ODLQ� SDFNDJLQJ� ODZV� DUH� QRW� VHHNLQJ� WR� GHQ\� UHJLVWUDWLRQ�� UDWKHU� WKHLU�
SXUSRVH� LV� WR� UHVWULFW� WKH�XVH�RI� WUDGHPDUN�GXULQJ� WKH�FRXUVH�RI� WUDGH�� �$V�
VXFK��$UWLFOH�����RI�75,3V�GRHV�QRW�UHODWH�WR�XVH�RI�WUDGHPDUN�LQ�WKH�FRXUVH�
RI�WUDGH�DQG�FDQQRW�EH�WKH�VRXQG�OHJDO�UHDVRQLQJ�IRU�WKH�MXVWLILFDWLRQ�RI�SODLQ�
SDFNDJLQJ�ODZV��

ii. Trademarks as Intellectual Property Investments 
+RZ�GRHV�RQH�FRQVLGHU�WUDGHPDUNV�DV�LQYHVWPHQWV�DQG�HVSHFLDOO\�IRU�WKH�

SXUSRVHV�RI�LQWHUQDWLRQDO�WUHDWLHV�WKDW�JRYHUQV�LQYHVWPHQWV"��*RLQJ�E\�DQ\�
H[DPSOH� RI� WKH� LQWHOOHFWXDO� SURSHUW\� SURYLVLRQV� LQ� VRPH� RI� WKH� ELODWHUDO�
�
 ���. See, e.g.�� $SSHOODWH� %RG\� 5HSRUW�� European Community ² Measures 
Concerning Meat and Meat Products (Hormones),� �� ����� Q������ :72� 'RF��
:7�'6���$%�5��DGRSWHG�)HE�������������TXRWLQJ�233(1+(,0¶6�,17(51$7,21$/�/$:�
�������WK�HG���������³7KH�LQWHUSUHWDWLYH�SULQFLSOH�RI�in dubio mitius��ZLGHO\�UHFRJQLVHG�
LQ�LQWHUQDWLRQDO�ODZ�DV�D�µVXSSOHPHQWDU\�PHDQV�RI�LQWHUSUHWDWLRQ�¶�KDV�EHHQ�H[SUHVVHG�LQ�
WKH� IROORZLQJ� WHUPV�� � µ7KH� SULQFLSOH� RI� in dubio mitius� LQ� LQWHUSUHWLQJ� WUHDWLHV�� LQ�
GHIHUHQFH�WR�WKH�VRYHUHLJQW\�RI�WKH�VWDWHV���,I�WKH�PHDQLQJ�RI�D�WHUP�LV�DPELJXRXV��WKDW�
PHDQLQJ�LV�WR�EH�SUHIHUUHG�ZKLFK�LV�OHVV�RQHURXV�WR�WKH�SDUW�DVVXPLQJ�DQ�REOLJDWLRQ��RU�
ZKLFK�LQWHUIHUHV�OHVV�ZLWK�WKH�WHUULWRULDO�DQG�SHUVRQDO�VXSUHPDF\�RI�D�SDUW\��RU�LQYROYHV�
OHVV� JHQHUDO� UHVWULFWLRQV� XSRQ� WKH� SDUWLHV�¶� ´��� see also� 1XFOHDU� 7HVWV� �$XVWO�� Y�� )U����
-XGJPHQW�������,�&�-�������������'HF�������
 ���. See, e.g.� Tobacco Plain Packaging Act 2011��&WK��VV��������$XVWO����UHVWULFWLQJ�
WKH� DSSHDUDQFH� RI� WUDGHPDUNV� DQG� EUDQG� QDPHV� RQ� WKH� RXWHU� SDFNDJLQJ� RI� WREDFFR�
SURGXFWV�WR�VSHFLILFDWLRQV�GHVLJQHG�WR�PLWLJDWH�PDUNHWLQJ�DSSHDO���
� ����� $JUHHPHQW� RQ�7UDGH�5HODWHG�$VSHFWV� RI� ,QWHOOHFWXDO� 3URSHUW\�5LJKWV� DUW�� �����
$SU�� ���� ������ ����� 8�1�7�6�� ����� ��� ,�/�0�� ����� >KHUHLQDIWHU� 75,36� $JUHHPHQW@�
�LQFRUSRUDWLQJ�$UWLFOH���quinquies �E��RI�WKH�3DULV�&RQYHQWLRQ���
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LQYHVWPHQW� WUHDWLHV�PHQWLRQHG� LQ� WKH�SUHYLRXV�VHFWLRQ�����DQG�HOVHZKHUH� LQ�
WKLV� SDSHU�� LQWHOOHFWXDO� SURSHUW\�� LQFOXGLQJ� WUDGHPDUNV� IRUPV� SDUW� RI� WKH�
GHILQLWLRQ�RI�LQYHVWPHQWV��DQG�DV�VXFK��WKH�PDWWHU�LV�FU\VWDO�FOHDU���%XW��IRU�
H[DPSOH��LQ�Alpha Projektholding v. Ukraine��WKH�7ULEXQDO�RQO\�PHQWLRQHG�
WKDW�XQGHU�WKH�Austria-Ukraine BIT��8$%,7���FHUWDLQ�W\SHV�RI�³NQRZ�KRZ´�
RU�DVVLVWDQFH��GRHV�QRW�PHHW�WKH�FULWHULD�RI�³LQWHOOHFWXDO�RU�LQGXVWULDO�SURSHUW\�
ULJKWV�WKDW�TXDOLI\�DV�LQYHVWPHQWV�XQGHU�WKH�8$%,7�´����
7KH� LQWHOOHFWXDO� SURSHUW\� SURYLVLRQ� RI� WKH� 8$%,7� LQ� $UWLFOH� �����G��

GHILQHV�LQYHVWPHQW�WR�LQFOXGH�³LQWHOOHFWXDO�DQG�LQGXVWULDO�SURSHUW\�ULJKWV��LQ�
SDUWLFXODU�EXW�QRW�H[FOXVLYHO\��FRS\ULJKWV��WUDGHPDUNV��SDWHQWV�IRU�LQYHQWLRQV��
LQGXVWULDO�GHVLJQV�DQG�PRGHOV��WHFKQLFDO�SURFHVVHV��NQRZ�KRZ��WUDGH�VHFUHWV��
WUDGH�QDPHV�DQG�JRRGZLOO�´�����+HUH��DJDLQ��ZH�FDQ�VHH�WKDW�FRQFHUQLQJ�WKH�
%,7�� WKLV� LV�D�JHQHULF�GHILQLWLRQ�� �+RZHYHU�� WKH�UHIHUHQFH� WR� WUDGHPDUNV� LV�
WKLQ��DQG�IRUPV�SDUW�RI�WKH�PHDQLQJ�RI�LQWHOOHFWXDO�SURSHUW\�IRU�WKH�SXUSRVHV�
RI�WKH�GHILQLWLRQ�RI�DQ�LQYHVWPHQW���7KHUHIRUH��WUDGHPDUNV�DV�PHQWLRQHG�LQ�
WKH�8$%,7��DQG�PRVW�RWKHU�%,7V�SURYLVLRQV�RQ�LQWHOOHFWXDO�SURSHUW\�IROORZ�
WKLV� VWDQGDUG� GHILQLWLRQ�� GRHV� QRW� OHDYH� PXFK� IRU� LQWHUSUHWDWLRQ� LQ� WKH�
EURDGHVW�VHQVH��
$SDUW�IURP�:72�GLVSXWHV�UHJDUGLQJ�SODLQ�SDFNDJLQJ��HVSHFLDOO\�WKH�-XQH�

�����3DQHO�UHSRUW��DORQJ�ZLWK�Eli Lily��VRPH�RWKHU�FDVHV�KDYH�HPHUJHG�WKDW�
WRXFKHV�XSRQ�LQWHOOHFWXDO�SURSHUW\��LQYHVWPHQWV������,Q�WKH�SDVW��WR�DGHTXDWHO\�
DGGUHVV� WKH� ORZ� OHYHO� RI� GLVSXWHV� WKDW� VSHFLILFDOO\� DGGUHVVHG� LQWHOOHFWXDO�
SURSHUW\�DV� LQYHVWPHQWV�� WULEXQDOV�ZHUH� IDFHG�ZLWK� WZR�RSWLRQV�� �7KH� ILUVW�
ZDV�WR�GHILQH�LQYHVWPHQWV�WKDW�LQFOXGH�LQWHOOHFWXDO�SURSHUW\�ZLWKLQ�WHUPV�RI�
WKH�LQYHVWPHQW�WUHDW\��WKH�VHFRQG��WXUQHG�WR�WKH�WHQHWV�RI�WUHDW\�LQWHUSUHWDWLRQ�
LQ�LQWHUQDWLRQDO�ODZ�WR�DVFHUWDLQ�WKH�SXUSRVH�RI�WUHDWLHV�WKDW�DUH�ERWK�UHODWHG�
WR�LQYHVWPHQWV�DQG�LQWHOOHFWXDO�SURSHUW\�� �7KLV�ODWWHU�DSSURDFK�UHSUHVHQWV�D�
VHDPOHVV� RYHUODS� RI� ERWK� DUHDV� RI� ODZ�� WKDW� LV�� LQWHUQDWLRQDO� LQWHOOHFWXDO�
SURSHUW\�ODZ�DQG�LQWHUQDWLRQDO�LQYHVWPHQW�ODZ�����
)XUWKHUPRUH�� WULEXQDOV� KDYH� HQJDJHG� LQ� VHYHUDO� H[HUFLVHV� RQ� GHILQLQJ�

�
� ����� 6HH�WUHDWLHV�FLWHG�supra�QRWH������
 ���. $OSKD�3URMHNWKROGLQJ�*PE+�Y��8NU���,&6,'�&DVH�1R��$5%��������Agreement 
for the Promotion and Reciprocal Protection of Investments between the Republic of 
Austria and Ukraine��8$%,7���$ZDUG���������1RY������������
 ���. Id���������
 ���. But see� 0DOD\VLDQ� +LVW�� 6DOYRUV�� 6'1�� %+'� Y�� 0DOD\��� ,&6,'� &DVH� 1R��
$5%��������,QYHVWPHQW�$Q�2EMHFWLYH�&ULWHULRQ�8QGHU�WKH�,&6,'�&RQYHQWLRQ��$ZDUG����
��±����0D\������������(OL�/LOO\�Y��&DQ���,&6,'�&DVH�1R��81&7�������)LQDO�$ZDUG����
�����0DU�������������6HH�DOVR��SRVWVFULSW���
 ���. But see�6XV\�)UDQNHO��Interpreting the Overlap of International Investment and 
Intellectual Property�Law�����-��,17¶/�(&21��/�������������������
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YDULRXV� WHUPV�� DQG� WKH�ZRUG� LQYHVWPHQW�� LV� QR�GLIIHUHQW�� LQ�JRLQJ� WKURXJK�
VXFK�SROHPLF��GLFWLRQDU\��H[HUFLVH���)RU�WKH�,&6,'��LW�JHQHUDOO\�WXUQV�WR�WKH�
ELODWHUDO� WUHDW\� IRU� D�GHILQLWLRQ�RI� DQ� LQYHVWPHQW� LQ� UHODWLRQ� WR� WKH�GLVSXWH�
XQGHU� FRQVLGHUDWLRQ����� � 7KLV� DSSURDFK� LV� PRUH� SUDFWLFDO� DQG� DOORZV� IRU�
IOH[LELOLWLHV�ZKHQ�DGGUHVVLQJ�WKH�TXHVWLRQ�RI�LQYHVWPHQW�IRU�WKH�SXUSRVHV�RI�
LQWHUQDWLRQDO� LQYHVWPHQW�QRUPV�� �7KLV�ZDV�H[SOLFLWO\�DFNQRZOHGJHG�E\�WKH�
,&6,'�LQ�Biwater v. Tanzania����ZKHUH�LW�QRWHG�WKDW�³µRYHU�WKH�\HDUV��PDQ\�
WULEXQDOV� KDYH� DSSURDFKHG� WKH� LVVXH� RI� WKH� PHDQLQJ� RI� µLQYHVWPHQW¶� E\�
UHIHUHQFH�WR�WKH�SDUWLHV¶�DJUHHPHQW��UDWKHU�WKDQ�LPSRVLQJ�D�VWULFW�DXWRQRPRXV�
GHILQLWLRQ��������´����
$OWKRXJK��WKURXJK�WKH�,&6,'�FDVHV��D�ULJLG�GHILQLWLRQ�RI�LQYHVWPHQWV�KDV�

EHHQ�DYRLGHG��WKLV�GRHV�QRW�PHDQ�WKDW�WKLV�KDV�DOZD\V�EHHQ�WKH�FDVH���,Q�IDFW��
YDULRXV�,&6,'�GHFLVLRQV�KDYH�UHYHDOHG�D�VRUW�RI�IUDJPHQWHG�DSSURDFK�WR�WKH�
GHILQLWLRQ�RI�LQYHVWPHQWV������)RU�H[DPSOH��WKH�Salini�WHVW����IRU�LQYHVWPHQWV�
VHWV�ILYH�FULWHULD�WKDW�PXVW�EH�PHW�����DQG�RWKHU�,&,6,'�GHFLVLRQV��KDYH�QRWHG�
WKH�LQIOH[LELOLWLHV����WKDW�D�ULJLG�GHILQLWLRQ�RI�LQYHVWPHQWV��VXFK�DV�LQ�WKH�Salini�

�
 ���. See, e.g.�� 0DOD\VLDQ� +LVW�� 6DOYRUV� 6'1�� %+'� Y�� 0DOD\�,� ,&6,'� &DVH� 1R��
$5%��������$QQXOPHQW��������$SU�������������VWDWLQJ�WKDW�DQ�LQYHVWPHQW�LV�DV�GHILQHG�LQ�
WKH�DJUHHPHQW��DQG�DV�VXFK��WKH�FODLP�GLG�QRW�UHODWH�WR�DQ�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�
RI�$UWLFOH���������
� ����� %LZDWHU� *DXII� �7DQ]��� /WG�� Y�� 8QLWHG� 5HSXEOLF� RI� 7DQ]��� ,&6,'� &DVH� 1R��
$5%��������$ZDUG��-XO\������������
 ���. Id.��������������³>,@W�LV�GRXEWIXO�WKDW�DUELWUDO�WULEXQDOV�VLWWLQJ�LQ�LQGLYLGXDO�FDVHV�
VKRXOG� LPSRVH�RQH�VXFK�GHILQLWLRQ�ZKLFK�ZRXOG�EH�DSSOLFDEOH� LQ�DOO�FDVHV�DQG� IRU�DOO�
SXUSRVHV�´���
 ���. See, e.g.��3KRHQL[�$FWLRQ��/WG��Y��&]HFK�5HSXEOLF��,&6,'�&DVH�1R��$5%�������
$ZDUG��$SU�������������EXLOGLQJ�VOLJKWO\�RQ� WKH�Salini� WHVW���Malaysian Hist. Salvors��
,&6,'�&DVH� 1R��$5%�������� $QQXOPHQW�� �� ���� �:KDW� LV� UHVSRQVLEOH� IRU� SDUW� RI� WKH�
IUDJPHQWDU\�DSSURDFK�WR�LQYHVWPHQW�LQ�WKH�,&6,'�7ULEXQDOV��LV�LQ�ODUJH�SDUW��GXH�WR�WKH�
IDFW� WKDW�� WKHUH� LV�D� ODFN�RI�SUHFHGHQW��DQG�DV�VXFK��GLIIHUHQW� WULEXQDOV�HQMR\�D� OHYHO�RI�
IOH[LELOLW\�WR�DSSO\�WHVWV�RU�LQYHVWPHQW�FULWHULD�VSHFLILF�WR�WKHLU�FDVH��See &ULVWRSK�6FKUHXU�
	�0DWWKHZ�:HLQLJHU��Conversations Across Cases – Is There a Doctrine of Precedent 
in Investment Arbitration?����75$161$7,21$/�',6387(�0*07���������
� ����� 6DOLQL�&RQVWUXWWRUL�6�3�$��Y��0RURFFR��,&6,'�&DVH�1R��$5%�������'HFLVLRQ�RQ�
-XULVGLFWLRQ��-XO\������������ILQGLQJ�WKDW�DQ�LQWHUQDWLRQDO�FRQVWUXFWLRQ�FRQWUDFW�TXDOLILHG�
DV�DQ�LQYHVWPHQW�IRU�WKH�SXUSRVHV�RI�WKH�,&6,'�&RQYHQWLRQ���see also�$OH[�*UDERZVNL��
The Definition of Investment under the ICSID Convention: A Defense of Salini�����&+,��
-��,17¶/�/��������������
� ����� 7KHVH�DUH�����GXUDWLRQ������UHJXODULW\�RI�SURILW�DQG�UHWXUQ������DVVXPSWLRQ�RI�ULVN��
����VXEVWDQWLDO�FRPPLWPHQW��DQG�����VLJQLILFDQFH�IRU�WKH�KRVW�6WDWH¶V�GHYHORSPHQW��See �
Salini Construttori�� ,&6,'� &DVH� 1R�� $5%� ������ 'HFLVLRQ� RQ� -XULVGLFWLRQ�� �� ����
*UDERZVNL��supra QRWH������DW�����
 ���. Biwater Gauff Ltd.��,&6,'�&DVH�1R��$5%��������$ZDUG���������³>7@KH�6DOLQL�
WHVW�LWVHOI�LV�SUREOHPDWLF��LI�DV�VRPH�WULEXQDOV�KDYH�IRXQG��WKH�µW\SLFDO�FKDUDFWHULVWLFV¶�RI�
DQ� LQYHVWPHQW� DV� LGHQWLILHG� LQ� WKDW� GHFLVLRQ� DUH� HOHYDWHG� LQWR� D� IL[HG� DQG� LQIOH[LEOH�
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WHVW�� UHTXLUHV�� � 0RUHRYHU�� WKH� ,&6,'� &RQYHQWLRQ� LWVHOI� LV� VLOHQW� RQ� WKH�
PHDQLQJ�RI�LQYHVWPHQW����� �7KH�&RQYHQWLRQ�DYRLGHG�JLYLQJ�D�GHILQLWLRQ�RI�
WKH�WHUP��GHVSLWH�YDULRXV�DWWHPSWV�GXULQJ�WKH�QHJRWLDWLQJ�SURFHVV�����
2XWVLGH�RI�ELODWHUDO�LQYHVWPHQW�WUHDWLHV��WKH�GHILQLWLRQ�RI�LQYHVWPHQWV�KDV�

DOVR�EHHQ�D�VRXUFH�RI�GHEDWH�IURP�WKH�SHUVSHFWLYH�RI�WKH�ODZ�RI�WUHDWLHV���%XW�
VXFK�DQ�H[DPLQDWLRQ�ILUVW�UHTXLUHV�H[DPLQLQJ�WKH�,&6,'�&RQYHQWLRQ�DQG�LQ�
SDUWLFXODU�$UWLFOH�����ZKLFK�VWDWHV�WKDW�WKH�&RQYHQWLRQ�LV�RQO\�DSSOLFDEOH�WR�
³DQ\�OHJDO�GLVSXWH�DULVLQJ�GLUHFWO\�RXW�RI�DQ�LQYHVWPHQW��������´�����7KLV�EURDG�
WHUP� WKDW� WKH� &RQYHQWLRQ� VLPSO\� UHIHUV� WR� DOORZV� IRU� DQ\� FRPPHUFLDO�
DFWLYLWLHV� ZLWK� HFRQRPLF� YDOXH� WR� EH� GHHPHG� DV� LQYHVWPHQWV� �DQG� WKLV� LV�
FHUWDLQO\� WUXH� IRU� LQWHOOHFWXDO� SURSHUW\� LQ� JHQHUDO��� EXW� DOVR� RSHQV� WKH�
GHILQLWLRQ� WR� EH� VXEMHFWHG� WR� VFKRODUO\� UXPLQDWLRQV���� LQ� DGGLWLRQ� WR�
IUDJPHQWDU\�GHILQLWLRQV�LQ�,&6,'�GHFLVLRQV��
7KHUH� LV� KRZHYHU� DQRWKHU� VLOYHU� OLQLQJ� IRU� LQWHUSUHWLQJ� WKH� WHUP�

³LQYHVWPHQW´�WKDW�$UWLFOH�������OHIW�KDQJLQJ�LQ�WKH�DLU���WKDW�LV��LW�VKRXOG�EH�
LQWHUSUHWHG�ZLWKLQ�LWV�RUGLQDU\�PHDQLQJ�� �7KH�WHUP�³LQYHVWPHQW´�LV��IRU�DOO�
SXUSRVHV��DQ�HFRQRPLF�WHUP��KHQFH��DQ�RUGLQDU\�PHDQLQJ�VKRXOG�EH�DSSOLHG��
$FFRUGLQJ�WR�WKH�9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV�����$UWLFOH�����

WUHDWLHV�DUH� WR�EH� LQWHUSUHWHG�ZLWKLQ� WKHLU�RUGLQDU\�PHDQLQJ�� �7KLV�SRVLWLRQ�
ZDV�HQGRUVHG�E\�Ambiente��ZKHUH�WKDW�7ULEXQDO�QRWHG�WKDW�WKH��
�

�
WHVW��������´���
 ���. See�,&6,'�&RQYHQWLRQ��supra�QRWH�����DUW���������
� ����� 5HSRUW� RI� WKH� ([HFXWLYH� 'LUHFWRUV� RQ� WKH� &RQYHQWLRQ� RQ� WKH� 6HWWOHPHQW� RI�
,QYHVWPHQW�'LVSXWHV�EHWZHHQ�6WDWHV�DQG�1DWLRQDOV�RI�2WKHU�6WDWHV�������0DU�������������
FRPSLOHG� LQ� ,&6,'� &219(17,21�� 58/(6� $1'� 5(*8/$7,216�� DW� ���� ,&6,'���� �$SU��
������� DYDLODEOH� DW�
KWWS���LFVLG�ZRUOGEDQN�RUJ�,&6,'�6WDWLF)LOHV�EDVLFGRF�&55B(QJOLVK�ILQDO�SGI� �³1R�
DWWHPSW�ZDV�PDGH� WR� GHILQH� WKH� WHUP� µLQYHVWPHQW¶� JLYHQ� WKH� HVVHQWLDO� UHTXLUHPHQW� RI�
FRQVHQW�E\�WKH�SDUWLHV��DQG�WKH�PHFKDQLVP�WKURXJK�ZKLFK�&RQWUDFWLQJ�6WDWHV�FDQ�PDNH�
NQRZQ�LQ�DGYDQFH��LI�WKH\�VR�GHVLUH��WKH�FODVVHV�RI�GLVSXWHV�ZKLFK�WKH\�ZRXOG�RU�ZRXOG�
QRW� FRQVLGHU� VXEPLWWLQJ� WR� WKH�&HQWUH� �$UWLFOH� �������´��� see also Biwater Gauff Ltd.��
,&6,'�&DVH�1R��$5%��������$ZDUG���������
� ����� ,&6,'�&RQYHQWLRQ��supra�QRWH�����DUW���������
� ����� 7KH� DFDGHPLF� OLWHUDWXUH� LV� IXOO� RI� YDULRXV� VWUDQGV�� WKHRULHV�� DQG� GHILQLWLRQV� RI�
LQYHVWPHQWV�IRU�WKH�SXUSRVHV�RI�LQWHUQDWLRQDO�ODZ��See, e.g.��-XOLDQ�'DYLV�0RUWHQVRQ��The 
Meaning of Investment: ICSID’s Travaux and the Domain of International Investment 
Law�����+$59��,17¶/�/�-��������������0DYOXGD�6DWWRURYD��Defining Investment under the 
ICSID Convention and BITs: Of Ordinary Meaning, Telos, and Beyond����$6,$1�-��,17¶/�
/��������������3LD�$FFRQLFL��Unexpected Development-Friendly Definition of Investment 
in the 2013 Resolution of the Institut de Droit International�����,7$/,$1�<�%��,17¶/�/�����
��������
 ���. 9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV�DUW���������opened for signature�0D\�
����������DUW�����������8�1�7�6������>KHUHLQDIWHU�9LHQQD�&RQYHQWLRQ@��
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>5@HOLDQFH�RQ�WKH�travaux preparatoires�DQG�WKH�LQWHQWLRQV�RI�WKH�SDUWLHV�
PXVW�QRW�OHDG�WR�DQ�RXWFRPH�GHYLDWLQJ�IURP�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�
���³LQ�JRRG�IDLWK�LQ�DFFRUGDQFH�ZLWK�WKH�RUGLQDU\�PHDQLQJ�WR�EH�JLYHQ�WR�
WKH�WHUPV�RI� WKH�WUHDW\�LQ� WKHLU�FRQWH[W�DQG�LQ�WKH�OLJKW�RI� LWV�REMHFW�DQG�
SXUSRVH�´�����

�
7KH�RUGLQDU\�PHDQLQJ�DSSURDFK�WKDW�Ambiente�DFNQRZOHGJHV��LV�RQO\�RQH�

SDUW�RI�D�WKUHH�SDUW�DSSURDFK�WR�WUHDW\�LQWHUSUHWDWLRQ�WKDW�WKH�9&/7�HQGRUVHV���
7ZR�EHLQJ�WKH�object�DQG�purpose�RI�WKH�WUHDW\��DQG�WKH�WKLUG��D�FRQWH[WXDO�
DSSURDFK��
7KH� WUHDW\� DSSURDFK� WR� WKH� GHILQLWLRQ� RI� LQYHVWPHQW� ZDV� WKH� SUHIHUUHG�

DSSURDFK�LQ�Malaysian Historical Salvors�E\�FRQILUPLQJ�WKDW�WKH�PHDQLQJ�RI�
LQYHVWPHQW�HPDQDWHV�IURP�WKH�RUGLQDU\�PHDQLQJ�JLYHQ�LQ�WKH�WUHDW\������DQG�
WKDW��WKH�VROH�DUELWUDWRU�GLG�QRW�WDNH�LQWR�FRQVLGHUDWLRQ��DPRQJ�RWKHU�WKLQJV�
WKDW�WKH�GHILQLWLRQ�RI�DQ�LQYHVWPHQW�DOVR�LQYROYHV�LQWHUSUHWLQJ�WKH�travaux�RI�
WKH�,&6,'�&RQYHQWLRQ�ZKHUH�WKH�GUDIWHUV�LQWHQGHG�WR�DOORZ�LQYHVWPHQW�XQGHU�
$UWLFOH�������WR�EH�GHILQHG����� �)RU�DOO� LQWHQWV�DQG�SXUSRVHV��WKH�GLVSXWH�LQ�
Malaysian Historical Salvors�ZDV�DERXW�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DQG�RWKHU�
QRQ�WUDGLWLRQDO�LQYHVWPHQWV���7KH�FRPSDQ\�LQ�WKH�GLVSXWH�VLJQHG�D�FRQWUDFW�
ZLWK� WKH�0DOD\VLDQ� JRYHUQPHQW� WR� VDOYDJH� D� VKLSZUHFN�� DQG� RQH� VWLFNLQJ�
SRLQW�ZDV�ZKHWKHU�WKH�FRQWUDFW�DQG�WKH�process of salvaging�²�³NQRZ�KRZ´�
LQ�WKH�ODQJXDJH�RI�LQWHOOHFWXDO�SURSHUW\�²�FRQVWLWXWHG�DQ�LQYHVWPHQW������
$OWKRXJK�WKH�FRPSDQ\�LV�UHJLVWHUHG�XQGHU�0DOD\VLDQ�ODZV��LW�LV�RZQHG�E\�

D�%ULWLVK�QDWLRQDO�²�DQG�KHQFH��WKH�8.�0DOD\VLD�%,7��³8.0$%´�����ZDV�
LQYRNHG�� � 8QGHU� WKH� FRQWUDFW� ²� WKH� ILQGLQJV� RI� WKH� VKLSZUHFN� ZRXOG�
FRQVWLWXWH�KLVWRULFDO�KHULWDJH��DQG�IRU�WKH�SXUSRVHV�RI�LQWHOOHFWXDO�SURSHUW\��
FXOWXUDO�KHULWDJH��LV�WR�DQ�H[WHQW��DQ�DOOLHG�SURSHUW\�ULJKW������,Q�DQ\�HYHQW��WKH�
FRQWUDFW�VWDWHV�WKDW�³>W@KH�*RYHUQPHQW�DQG�WKH�6DOYRU�µVKDOO�KDYH�RZQHUVKLSV�
RI�SXEOLFDWLRQV�DQG�LQWHOOHFWXDO�ULJKWV��������� �+RZHYHU�WKH�*29(510(17�
�
� ����� $PELHQWH� 8IILFLR� 6�S�$� Y�� $UJHQWLQH� 5HSXEOLF�� ,&6,'� &DVH� 1R�� $5%�������
'HFLVLRQ� RQ� -XULVGLFWLRQ� DQG� $GPLVVLELOLW\�� �� ���� � �)HE�� ��� ������ �TXRWLQJ� 9LHQQD�
&RQYHQWLRQ��supra QRWH������DUW����������
� ����� 0DOD\��+LVW��6DOYRUV�6'1�%+'�Y��*RY¶W�RI�0DOD\���,&6,'�&DVH�1R��$5%��������
'HFLVLRQ�RQ�WKH�$SSOLFDWLRQ�IRU�$QQXOPHQW��������$SU�������������
 ���. Id.������
 ���. See id. 
 ���. $JUHHPHQW�IRU�WKH�3URPRWLRQ�DQG�3URWHFWLRQ�RI�,QYHVWPHQWV��8�.��0DOD\���0D\�
���������������8�1�7�6�����>KHUHLQDIWHU�8.�0DOD\VLD�%,7@��
 ���. See� -XVWLQ� 6�� 6WHUQ�� Smart Salvage: Extending Traditional Maritime Law to 
Include Intellectual Property Rights in Historic Shipwrecks�����)25'+$0�/��5(9�������
��������9DOHQWLQD�6��9DGL��7KH�Challenge of Reconciling Underwater Cultural Heritage 
and Foreign Direct Investment: A Case Study, ���,7$/,$1�<�%��,17¶/�/��������������
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VKDOO�QRW�FRPPHUFLDOO\�H[SORLW�VXFK�ULJKWV�H[FHSW�LQ�VR�IDU�DV�WR�SURSDJDWH�
HGXFDWLRQ��WRXULVP��PXVHXPV��FXOWXUH�DQG�KLVWRU\�¶�´����
$UWLFOH� ��� RI� WKH� 8.�0DOD\VLD� %,7� GHILQHV� LQYHVWPHQWV� WR� LQFOXGH�

³LQWHOOHFWXDO�SURSHUW\�ULJKWV´�ZLWKRXW�DQ\�HODERUDWLRQ������$FFRUGLQJ�WR�WKH�
7ULEXQDO��WKH�ULJKW�JUDQWHG�WR�VDOYDJH�FDQ�EH�WUHDWHG�DV�D�EXVLQHVV�FRQFHVVLRQ�
XQGHU� WKH� FRQWUDFW� WKDW� DOVR� LQYROYH� LQWHOOHFWXDO� SURSHUW\� ULJKWV�� � ³ZKDW� LV�
SUHFLVHO\� DW� LVVXH� EHWZHHQ� WKH� *RYHUQPHQW� DQG� WKH� 6DOYRU� LV� D� FODLP� WR�
PRQH\� DQG� WR� SHUIRUPDQFH� XQGHU� D� FRQWUDFW� KDYLQJ� ILQDQFLDO� YDOXH�� WKH�
FRQWUDFW� LQYROYHV� LQWHOOHFWXDO� SURSHUW\� ULJKWV��������´���� � ,Q� RWKHU�ZRUGV�� WKH�
7ULEXQDO�LQ�LWV�DQQXOPHQW�GHFLVLRQ��PDGH�LW�FOHDU�WKDW�WKH�VDOYDJLQJ�FRQWUDFW�
ZDV� DQ� LQYHVWPHQW�� IRU� WKH� SXUSRVHV� RI� WKH� %,7�� DQG� LW� FRQVWLWXWHG� DQ�
HFRQRPLF�DFWLYLW\������7KH�VROH�DUELWUDWRU�RULJLQDOO\�IRXQG�WKDW�WKH�VDOYDJLQJ�
FRQWUDFW�ZDV� QRW� DQ� LQYHVWPHQW� FRQWUDFW����� � ,Q� OLJKW� RI� WKLV�� WKH� 7ULEXQDO�
FRQFOXGHG�WKDW�WKH�FRQWUDFW�ZDV�DQ�LQYHVWPHQW�²�DQG�WKHUH�FDQ�EH�KDUGO\�DQ\�
URRP�IRU�D�GLIIHUHQW�FRQFOXVLRQ������7KXV��LQ�Malaysia Historical Salvors��LW�
KDV�EHHQ�GHPRQVWUDWHG�WKDW�LQWHOOHFWXDO�SURSHUW\�DUH�LQYHVWPHQWV��
$OWKRXJK�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DUH�LQYHVWPHQWV��%,7V�WUDGLWLRQDOO\�

GR�QRW� HIIHFWLYHO\� UHSUHVHQW� LQWHOOHFWXDO� SURSHUW\� DV� LQYHVWPHQWV�per se� LQ�
GHWDLO�� �5DWKHU��LQWHOOHFWXDO�SURSHUW\�FRQVWLWXWHV�SDUW�RI�WKH�EURDG�QRWLRQ�RI�
LQYHVWPHQWV��DQG�LQ�VRPH�FDVHV��LQWHOOHFWXDO�SURSHUW\�WRR�²�DV�D�WHUP��LV�DOVR�
OHIW�XQGHILQHG��RU�LQ�DGHTXDWH�H[SODQDWLRQ�RI�ZKDW�LW�HQWDLOV���1HYHUWKHOHVV��
FRQWHPSRUDU\�VXSHU�%,7V�VXFK�DV�WKH�US ² Australia FTA��KDYH�VXEVWDQWLYH�
SURYLVLRQV�RQ�LQWHOOHFWXDO�SURSHUW\�ULJKWV��DQG�WKHUHE\��FKDQJH�WKH�G\QDPLFV�
RQ�WKH�TXHVWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�DV�LQYHVWPHQWV�ZKHQ�FRPSDUHG�WR�WKH�
ROGHU�W\SH�%,76�GLVFXVVHG�DERYH������
,Q�DQ\�HYHQW�� WR�DGHTXDWHO\�DGGUHVV�VRPH�RI� WKH� LVVXHV� UDLVHG�UHJDUGLQJ�

�
� ����� Malaysian Hist. Salvors�� ,� ,&6,'� &DVH� 1R�� $5%�������� 'HFLVLRQ� RQ� WKH�
$SSOLFDWLRQ�IRU�$QQXOPHQW�������TXRWLQJ�WKH�VDOYDJH�FRQWUDFW���
� ����� 8.�0DOD\VLD�%,7��supra�QRWH������DUW�����������LY���
� ����� Malaysian Hist. Salvors�� ,&6,'� &DVH� 1R�� $5%�������� 'HFLVLRQ� RQ� WKH�
$SSOLFDWLRQ� IRU� $QQXOPHQW�� �� ���� 0DOD\VLDQ� +LVW�� 6DOYRUV� 6'1�� %+'� Y�� *RY¶W� RI�
0DOD\�,� ,&6,'�&DVH�1R��$5%��������$ZDUG� RQ� -XULVGLFWLRQ�� �� ���� �0D\�� ���� ������
�QRWLQJ�WKDW�LQWHOOHFWXDO�SURSHUWLHV�DUH�LQYHVWPHQWV���
 ���. See�Malaysian Hist. Salvors��'HFLVLRQ�RQ�WKH�$SSOLFDWLRQ�IRU�$QQXOPHQW��,&6,'�
&DVH�1R��$5%��������������
 ���. Id.�
 ���. Id. �����±����
 ���. See�8QLWHG�6WDWHV�±�$XVWUDOLD�)UHH�7UDGH�$JUHHPHQW�DUW������±�������8�6��$XVWO���
0D\��������������,�/�0��������LQFOXGLQJ�SURYLVLRQV�UHJDUGLQJ�UHPHGLHV�WR�LQWHOOHFWXDO�
SURSHUW\� ULJKW� YLRODWLRQV�� LQFUHDVLQJ� WKH� GXUDWLRQ� RI� FRS\ULJKW� SURWHFWLRQ�� DQG�
HVWDEOLVKLQJ� WKH� SURWHFWLRQ� RI� HQFU\SWHG� SURJUDP�FDUU\LQJ� VDWHOOLWH� VLJQDOV� XQGHU�
LQWHOOHFWXDO�SURSHUW\�ULJKWV���



����� INTELLECTUAL PROPERTY INVESTMENT FUNCTIONS� ����

�

LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQWV�LQ�WKH�ROGHU�W\SH�%,76��RQH�VROXWLRQ�LV�WR�
JR�QDUURZHU�LQWR�WKH�VSHFLILF�HOHPHQWV�RI�LQWHOOHFWXDO�SURSHUW\�DQG�ZKDW�WKH\�
HQWDLO�HVSHFLDOO\�IRU�LQYHVWPHQWV���7DNH�WKH�FDVH�RI�WUDGHPDUNV�IRU�H[DPSOH��
ZKLFK�DUH�VHHQ�DV�VLJQ�DQG�V\PEROV�UHSUHVHQWLQJ�WKH�RULJLQ�RI�JRRGV�DQG�WKH�
HFRQRPLF� UHDFK� RI� PDQXIDFWXUHUV� �LQYHVWRUV��� � WUDGHPDUNV�� DV� RQH� FRXUW��
DUJXHV�� SHUIRUP� DQ� LQYHVWPHQW� IXQFWLRQ�� DV� WKH� &-(8� DFNQRZOHGJHV� LQ�
Interflora v. Marks and Spencer�����QRWLQJ� WKDW� WKH� LQYHVWPHQW� IXQFWLRQ�RI�
WUDGHPDUNV�LV�HVVHQWLDO�WR�WKH�HFRQRPLF�RSHUDWRU��
$FFRUGLQJ� WR� WKH�&-(8�� LQ�RUGHU� IRU� DQ� LQIULQJHPHQW� WR� WDNH�SODFH�� WKH�

LQYHVWPHQW�IXQFWLRQ�²�RQH�RI�VHYHUDO�IXQFWLRQV�RI�WUDGHPDUNV�²�PXVW�EH�
FRPSURPLVHG������7KDW�LQYHVWPHQW�IXQFWLRQ�WKH�FRXUW�VDLG��HQWDLOV�WKH�XVH�RI�
WKH�WUDGHPDUN�E\�LWV�HFRQRPLF�RSHUDWRU�³WR�DFTXLUH�RU�SUHVHUYH�D�UHSXWDWLRQ�
FDSDEOH�RI�DWWUDFWLQJ�FRQVXPHUV�DQG�UHWDLQLQJ�WKHLU�OR\DOW\�´�����$OWKRXJK�WKH�
&-(8�ZDV�GHDOLQJ�ZLWK�VSHFLILF�UHJLRQDO�WUDGHPDUN�ODZ��WKH�LPSOLFDWLRQ�RI�
WKLV� ILQGLQJ� RQ� D� JOREDO� VFDOH� LV� XQGHQLDEOH�� � 7KLV� LV� HYHQ� PRUH� VR� IRU�
LQYHVWPHQW�FRQWUDFWV�WKDW�FDQ�SRWHQWLDOO\�GHILQH�LQ�EURDGHU�WHUPV�WKH�PHDQLQJ�
RI�LQWHOOHFWXDO�SURSHUW\�DV�LQYHVWPHQWV�DQG�KRZ�WUDGHPDUNV�IRUP�SDUW�RI�WKH�
FRUH�LQYHVWPHQW��
$QRWKHU� LPSOLFDWLRQ� RI� WKLV� GHILQLWLRQ� RI� LQYHVWPHQW� IXQFWLRQ� RI�

WUDGHPDUNV� UHODWHV� WR� TXHVWLRQV� RI� MXULVGLFWLRQ� DQG� DSSOLFDEOH� ODZ�� DQG�
FRQWUDFWV�� LQYROYLQJ� (XURSHDQ� FRPSDQLHV� PD\� SRWHQWLDOO\� UHIHU� WR� WKH�
DSSOLFDEOH�ODZ�IRU�LQWHOOHFWXDO�SURSHUW\�GLVSXWHV�DV�WKDW�RI�WKH�QDWLRQDO¶V�ODZ�
KRPH�VWDWH���%XW��ZKHQ�WKH�LQYHVWPHQW�IXQFWLRQ�RI�WUDGHPDUNV�LV�LQWHUSUHWHG�
LQ� WKH�EURDG�HFRQRPLF� WHUP�DVVRFLDWHG�ZLWK� LQYHVWPHQWV�� LW� LV�FOHDU� WKDW� LI�
WUDGHPDUNV�DV�GHILQHG�DV�LQYHVWPHQWV�LQ�FRQWUDFWV��WKHQ�LQWHUQDWLRQDO�ODZ�KDV�
DQ�LPSRUWDQW�UROH�WR�SOD\�E\�LQWHUSUHWLQJ�VXFK�FRQWUDFWV�LQ�DFFRUGDQFH�ZLWK�
WKHLU�PHDQLQJ��
)XUWKHUPRUH��%,7V� LQ�JHQHUDO�DOORZ�WKH�RZQHUV�RI� WUDGHPDUNV�DFFHVV� WR�

LQWHUQDWLRQDO� DUELWUDO� WULEXQDOV� LQ� WKH� HYHQW� DQ\� DGYHUVH� HIIHFW� RQ� WKH�
LQYHVWPHQW� RI� WUDGHPDUNV�PD\� RFFXU� VXFK� DV� H[SURSULDWLRQ����� �*LYHQ� WKH�
JOREDO�QDWXUH�RI�JRRGV�DQG�VHUYLFHV��WKH�IXQFWLRQV�RI�WUDGHPDUNV�FDQQRW�EH�
VHSDUDWHG�IURP�WKH�SURWHFWLRQ�RI�WUDGHPDUNV��DQG�%,7V�RIWHQ�HPSKDVL]H�WKH�
QHHG� IRU� SURWHFWLRQ� DQG� HQIRUFHPHQW� RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV�� � 7KH�

�
� ����� &DVH�&���������,QWHUIORUD Y��0DUNV�	�6SHQFHU�3OF��(&/,�(8�&�����������¶ ��±
����6HS�����������.�
 ���. See�id��
 ���. Id��������
 ���. See generally� 9DOHQWLQD� 6�� 9DGL��Trade Mark Protection, Public Health and 
International Investment Law: Strains and Paradoxes�����(85��-��,17¶/�/�������������
�DQDO\]LQJ�WKH�SURWHFWLRQ�RI�WUDGHPDUNV�LQ�LQWHUQDWLRQDO�LQYHVWPHQW�ODZ���
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75,3V�IRU�LQVWDQFH�VHWV�RXW�WKH�LQWHUQDWLRQDO�OHJDO�QRUPV�IRU�WKH�SURWHFWLRQ�
RI� WUDGHPDUNV� DQG� LQYHVWRUV� DUH� JHQHUDOO\� FRQILGHQW� WKDW� WKH\� FDQ� UHO\� RQ�
LQWHUQDWLRQDO�ODZ�LQ�WKLV�LQVWDQFH�WR�SURWHFW�WKHLU�LQYHVWPHQW�ULJKWV������
%XW�WKHUH�DUH�DOVR�GUDZEDFNV�ZKLFK�WKH�LQYHVWPHQW�IXQFWLRQ�RI�D�WUDGHPDUN�

FDQ� OHDG� WR�� � +RZ� WR� UHFRQFLOH� WKH� SURPRWLRQ� RI� LQYHVWPHQWV� WKURXJK�
LQWHOOHFWXDO�SURSHUW\� ULJKWV�ZKLOH� UHJXODWLQJ�SURGXFWV� VXFK�DV� WREDFFR� WKDW�
PD\�FDXVH�DGYHUVH�KHDOWK�UHDFWLRQV��

iii. Trademark Use, Plain Packaging Encumbrances and the Law of 
International Investment 

7KH�SURWHFWLRQ�RI� WUDGHPDUNV�XQGHU� WKH�75,3V�$JUHHPHQW�KDV� DIIRUGHG�
WUDGHPDUNV� D� FRYHWHG� VSRW� LQ� LQWHUQDWLRQDO� ODZ� ²� HOHYDWLQJ� WUDGHPDUN�
SURWHFWLRQ� WR� JUHDWHU� OHJDO� FHUWDLQW\�� � $QG� DOWKRXJK� 75,3V� SURWHFWLRQ� RI�
WUDGHPDUNV� DUH� PLQLPXP� VWDQGDUGV� ²� WKH� 75,3V� SURYLVLRQV� UHSUHVHQW�
HVWDEOLVKHG�ODZV�WKDW�RIIHU�SURWHFWLRQ�RI�WUDGHPDUNV�RQ�D�UHJLRQDO�RU�QDWLRQDO�
OHYHO�� � )XUWKHUPRUH�� WKH� H[LVWHQFH� RI� LQWHOOHFWXDO� SURSHUW\� SURYLVLRQV� LQ�
LQYHVWPHQW� WUHDWLHV� DOVR� HQVXUHV� WKDW� WUDGHPDUN� SURWHFWLRQ� RU� UHFRXUVH� WR�
DUELWUDO� WULEXQDOV� LV� DYDLODEOH� LQ� WKH� HYHQW� RI� D� EUHDFK� RI� WUHDW\� WHUPV�
KLJKOLJKWV� KRZ� VLJQLILFDQW� WUDGHPDUN� SURWHFWLRQ� KDYH� EHFRPH� LQ�
LQWHUQDWLRQDO�ODZ��
%XW� GHVSLWH� WKH� LPSRUWDQFH�RI� WUDGHPDUNV� LQ� LQWHUQDWLRQDO� ODZ�²�VRPH�

VWDWHV�KDYH�HQDFWHG�OHJLVODWLRQV�WKDW�DIIHFW�WKH�YHU\�H[LVWHQFH�RI�WUDGHPDUNV�
LQ�JOREDO�FRPPHUFH�²�DOEHLW�LQ�UHODWLRQ�WR�FHUWDLQ�SURGXFWV�WKDW�PD\�DIIHFW�
SXEOLF�KHDOWK���7KH�SUREOHP�ZLWK�VXFK�UHJXODWLRQV�LV�WKDW�WKH\�JR�DJDLQVW�WKH�
YHU\�REOLJDWLRQ�RI�VWDWHV�LQ�LQWHUQDWLRQDO�ODZ�LQ�UHODWLRQ�WR�WUHDWLHV�JRYHUQLQJ�
LQYHVWPHQWV�DQG�LQWHOOHFWXDO�SURSHUW\��
7DNH�$UWLFOH�������RI�WKH�75,3V�$JUHHPHQW�DV�DQ�H[DPSOH���$FFRUGLQJ�WR�

WKLV�SURYLVLRQ�� WKH�XVH�RI�D� WUDGHPDUN�LQ�WKH�FRXUVH�RI� WUDGH�VKRXOG�QRW�EH�
LQWHUIHUHG� ZLWK����� � 7KLV� SURYLVLRQ� LQ� WKH� 75,3V� $JUHHPHQW� LPSRVHV� DQ�
REOLJDWLRQ� RQ� VWDWHV� QRW� WR� XQQHFHVVDULO\� RU� XQMXVWLILDEO\� HQFXPEHUHG�
WUDGHPDUNV�WKDW�IRUPV�SDUW�RI�DQ�HFRQRPLF�DFWLYLW\������,Q�RWKHU�ZRUGV��$UWLFOH�
�
 ���. Id��DW����±����75,36�$JUHHPHQW��supra�QRWH������
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUW������³7KH�XVH�RI�D�WUDGHPDUN�LQ�WKH�FRXUVH�
RI�WUDGH�VKDOO�QRW�EH�XQMXVWLILDEO\�HQFXPEHUHG�E\�VSHFLDO�UHTXLUHPHQWV��VXFK�DV�XVH�ZLWK�
DQRWKHU�WUDGHPDUN��XVH�LQ�D�VSHFLDO�IRUP�RU�XVH�LQ�D�PDQQHU�GHWULPHQWDO�WR�LWV�FDSDELOLW\�
WR�GLVWLQJXLVK�WKH�JRRGV�RU�VHUYLFHV�RI�RQH�XQGHUWDNLQJ�IURP�WKRVH�RI�RWKHU�XQGHUWDNLQJV���
7KLV�ZLOO�QRW�SUHFOXGH�D�UHTXLUHPHQW�SUHVFULELQJ�WKH�XVH�RI�WKH�WUDGHPDUN�LGHQWLI\LQJ�WKH�
XQGHUWDNLQJ�SURGXFLQJ� WKH�JRRGV�RU�VHUYLFHV�DORQJ�ZLWK��EXW�ZLWKRXW� OLQNLQJ� LW� WR�� WKH�
WUDGHPDUN�GLVWLQJXLVKLQJ�WKH�VSHFLILF�JRRGV�RU�VHUYLFHV�LQ�TXHVWLRQ�RI�WKDW�XQGHUWDNLQJ�´���
 ���. Id��
 ���. See id.�
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��� LV� DERXW� JRYHUQPHQW� UHJXODWLRQ� DQG� LWV� OLPLWV���� LQ� LQYHVWPHQWV� WKDW�
FRQFHUQ�LQWHOOHFWXDO�SURSHUW\��
7KH�ODQJXDJH�LV�VWURQJ��FOHDU�DQG�EOXQW��\HW�VWDWHV�GR�QRW�DSSHDU�SHUWXUEHG�

E\� WKLV� SURYLVLRQ� RI� WKH� 75,3V�� � $UWLFOH� ��� RI� WKH� 75,3V� $JUHHPHQW�
LQFRUSRUDWHV� WKH� ODQJXDJH� RI� LQYHVWPHQW� E\� SURYLGLQJ� D� OHJDO� FKDQQHO� RI�
FHUWDLQW\� WR� LQYHVWRUV� WKDW� WKHLU� LQWHOOHFWXDO� SURSHUW\� LQYHVWPHQW� LQ� D� KRVW�
FRXQWU\�ZLOO�QRW�HQFRXQWHU�DQ\�URDGEORFNV��
$UWLFOH����RI�WKH�75,3V�$JUHHPHQW�WKHUHIRUH�DFWV�OLNH�D�VWDELOL]DWLRQ�FODXVH�

LQ�LQYHVWPHQW�FRQWUDFWV��DQG�DV�VXFK��OHJLVODWLRQV�WKDW�UHTXLUHV�LQYHVWRUV�WR�
obscure�WKHLU�WUDGHPDUNV�RQ�FLJDUHWWHV�EUHDFKHV�WKLV�REOLJDWLRQ�RI�WKH�75,3V���
7KLV� LV� EHFDXVH� SODLQ� SDFNDJLQJ� ODZV� DUH� JHQHUDOO\� MXVWLILHG� DV� VSHFLDO�
UHTXLUHPHQWV�IRU�WKH�SXUSRVHV�RI�SXEOLF�KHDOWK��DQG�KHQFH��LQ�SULQFLSOH��DUH�
QRW�FRPSDWLEOH�ZLWK�$UWLFOH����RI�WKH�75,3V�$JUHHPHQW�� �3ODLQ�SDFNDJLQJ�
OHJLVODWLRQ��LQ�HIIHFW�XQMXVWLILDEO\�HQFXPEHUHG�WKH�XVH�RI�WUDGHPDUNV��
7KH� PDLQ� FRQFHUQ� RI� $UWLFOH� ��� 75,3V� $JUHHPHQW� LQ� UHODWLRQ� WR�

WUDGHPDUNV�LV�XVH�²�DQG�QRW�WKH�DFWXDO�SURWHFWLRQ���$�WUDGHPDUN�LV�XVHG�LQ�
WKH�course of commerce�ZKHQ�LW�LV�DEOH�WR�GLVWLQJXLVK�WKH�RULJLQ�RI�JRRGV�DQG�
VHUYLFHV� E\� D� YLVLEOH� DIIL[HG� VLJQ�� � 7KXV�� LW� LV� YLWDO� WKDW� WUDGHPDUNV� DUH�
GLVSOD\HG�YLVLEO\�LQ�RUGHU�WR�IXOILO�WKH�XVH�UHTXLUHPHQW��
%HWZHHQ�WKH�WZR�PRVW�SRZHUIXO�WUDGLQJ�QDWLRQV��WKH�8QLWHG�6WDWHV�DQG�WKH�

(XURSHDQ� 8QLRQ� �FRXQWHG� DV� D� QDWLRQ� IRU� WKH� VDNH� RI� DUJXPHQW��� WKH�
GLIIHUHQFH� LQ� WKHLU� WUDGHPDUN� ODZV� RQ� WUDGHPDUN� XVH� DSSHDUV� RQO\� GXULQJ�
OLWLJDWLRQ�����GHVSLWH�WKH�VLPLODU�ODQJXDJH���8QGHU�8�6��WUDGHPDUN�ODZ�²�WKH�
VHPDQWLFV� RI� WUDGHPDUN� XVH� LV� GHVFULEHG� DV� ³XVH� LQ� >WKH� FRXUVH� RI@�
FRPPHUFH´����ZKLOVW�LQ�WKH�(8��LW�LV�D�PDWWHU�RI�³WUDGHPDUN�XVH´�RU�³XVLQJ�LQ�
WKH�FRXUVH�RI�WUDGH�´�����)RU�WKH�SXUSRVHV�RI�WUDGHPDUN�XVH�LQ�WKH�FRXUVH�RI�
�
� ����� See� 1812� 3,5(6� '(� &$59$/+2�� 7+(� 75,36� 5(*,0(� 2)� 75$'(0$5.6� $1'�
'(6,*16����±�����G�HG���������GHVFULELQJ�$UWLFOH����DV�WKH�PRVW�FRQWURYHUVLDO�SURYLVLRQ�
RI�WKH�75,3V�$JUHHPHQW�DV�UHJDUGV�WR�WUDGHPDUNV����)RU�&DUYDOKR��WKH�SURKLELWLRQ�RI�XVH�
RI�WUDGHPDUNV�YLD�QDWLRQDO�OHJLVODWLRQV�LV�LQ�IDFW�³WKH�XOWLPDWH�HQFXPEUDQFH�´�Id. DW������
� ����� 7KH�&-(8�KDV��IRU�LQVWDQFH��DGGUHVVHG�XVH�LQ�WKH�FRXUVH�RI�WUDGH�DV�EHLQJ�XVHG�
LQ� WKH� FRXUVH� RI� D� FRPPHUFLDO� DFWLYLW\�� &DVH� &�������� &HOLQH� 6$5/� Y� &HOLQH� 6$��
(&/,�(8�&������������������������)RU�FDVHV�WKDW�KDYH�GLIIHUHQW�DSSURDFKHV�WR�³XVH´�LQ�
ERWK�WKH�(8�DQG�WKH�8QLWHG�6WDWHV��WKH�*RRJOH�$G:RUG�OLWLJDWLRQV�GHPRQVWUDWH�WKLV�ZHOO��
See�-RLQHG�&DVHV�&���������&���������&���������*RRJOH�)UDQFH��(&/,�(8�&�����������
������5HVFXHFRP�&RUS��Y�*RRJOH�,QF�������)��G�������G�&LU���������KROGLQJ�WKDW�*RRJOH�
IXOILOOHG�WKH�UHTXLUHPHQW�RI�XVH�LQ�FRPPHUFH�EXW�QRW�WKH�XVH�RI�LQ�WKH�FRXUVH�RI�WUDGH���
� ����� /DQKDP�$FW���������8�6�&���������D���
� ����� 7KLV�ZDV� WKH� ODQJXDJH� WKDW� SUHYLRXV� YHUVLRQV� RI� WKH�7UDGHPDUN�'LUHFWLYHV� LQ�
(XURSH�DSSOLHG��See e.g.��'LUHFWLYH���������(&�RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�
&RXQFLO�RI����2FWREHU������WR�DSSUR[LPDWH�WKH�ODZV�RI�WKH�0HPEHU�6WDWHV�UHODWLQJ�WR�
7UDGH�0DUNV�������2�-���/�����������DUW���������������7KH�WUDGH�PDUN�GLUHFWLYHV�KDYH�JRQH�
WKURXJK�VHYHUDO�PRGLILFDWLRQV��EXW�ZLWK�OLWWOH�RU�QR�FKDQJHV��WKH�ODWHVW�EHLQJ��'LUHFWLYH�
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WUDGH�XQGHU�(8�ODZ��VXFK�XVH�LV�DOVR�DSSOLFDEOH�WR�H[WHUQDO�FRXQWULHV�ZKLFK�
WKH�(8�WUDGHV�ZLWK��DQG�ZKHUH�(8�ODZ�LV�DSSOLFDEOH��
7KH�VLWXDWLRQ�LV�FOHDUHU�LQ�WKH�8QLWHG�6WDWHV��LQ�WHUPV�RI�LQWHUQDWLRQDO�WUDGH��

DQG�WKH�³XVH�LQ�FRPPHUFH´�SURYLVLRQ�RI�WKH�/DQKDP�$FW��LQ�WKH�VHQVH�WKDW�
WKH�PHDQLQJ�RI�³FRPPHUFH´�DOVR�LQYROYHV�WUDGH�EHWZHHQ�WKH�8QLWHG�6WDWHV�
DQG�DQRWKHU�FRXQWU\������
7KH�SURYLVLRQV�RI�WKH�75,3V�$JUHHPHQW�DGRSW�WKH�VDPH�ODQJXDJH�DV�(8�

WUDGHPDUN�ODZ�²�³XVH�RI�D�WUDGHPDUN�LQ�WKH�FRXUVH�RI�WUDGH�´�DV�VHW�RXW�LQ�
$UWLFOH����DQG�$UWLFOH����RI�WKH�75,3V�$JUHHPHQW������:KDW�LV�LQWHUHVWLQJ�LV�
WKDW� $UWLFOH� ��� RI� WKH� 75,3V� $JUHHPHQW� LV� IXUWKHU� VXSSRUWHG� E\� VHYHUDO�
SURYLVLRQV�GHDOLQJ�ZLWK�OHJLWLPDWH�LQWHUHVWV��VXFK�DV�$UWLFOHV����DQG����RQ�
FRS\ULJKW�DQG�WUDGHPDUNV�UHVSHFWLYHO\������
$UWLFOH� ��� IRU� LQVWDQFH����� WHFKQLFDOO\� VD\V� WKDW� ODZV�� VXFK� DV� SODLQ�

SDFNDJLQJ��DUH�QRW�FRPSDWLEOH�ZLWK�WKH�75,3V�� �)XUWKHUPRUH��DFFRUGLQJ�WR�
$UWLFOH�����GHDOLQJ�ZLWK�FRS\ULJKW�LQ�JHQHUDO��OLPLWDWLRQV�DQG�H[FHSWLRQV�WR�
H[FOXVLYH�ULJKWV�RI�LQWHOOHFWXDO�SURSHUW\��WUDGHPDUNV�IRU�WKH�SXUSRVHV�RI�WKLV�
VHFWLRQ���DOWKRXJK�DOORZHG��VKRXOG�³QRW�FRQIOLFW�ZLWK�D�QRUPDO�H[SORLWDWLRQ´�
QRU�³XQUHDVRQDEO\�SUHMXGLFH�WKH�OHJLWLPDWH�LQWHUHVWV�RI�WKH�ULJKW�KROGHU�´�����
7KLV�SRZHUIXO�UHIHUHQFH�WR�OHJLWLPDWH�LQWHUHVWV�DFWV�DV�D�GHIHQVLYH�PHFKDQLVP�
LQ�WUHDW\�FRQIOLFWV�ZLWKLQ�WKH�LQWHUQDWLRQDO�HFRQRPLF�DQG�OHJDO�WUHDW\�V\VWHP��
$V� HDUO\� DV� LQ� ������ D�:72�3DQHO� HQGRUVHG� WKH� QRWDWLRQ�RI� OHJLWLPDWH�

LQWHUHVWV� DV� D� QRUPDWLYH� FODLP����� � 7DNLQJ� WKLV� UHDVRQLQJ� RI� Canada ² 
Patents�²�WKDW�OHJLWLPDWH�LQWHUHVWV�DUH�QRUPDWLYH�FODLPV��WKHQ��ZKHQ�$UWLFOH�
���RI�WKH�75,3V�FRYHULQJ�WUDGHPDUNV�LV�IDFWRUHG�LQWR�WKH�HTXDWLRQ��DQ\�FODLPV�
FRQFHUQLQJ�WUDGHPDUNV�DUH�DOVR�D�UHIOHFWLRQ�RI�WKH�OHJLWLPDWH�LQWHUHVWV�RI�WKH�
WUDGHPDUN�RZQHUV�����

�
�(8������������RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI����'HFHPEHU������WR�
DSSUR[LPDWH�WKH�ODZV�RI�WKH�0HPEHU�6WDWHV�UHODWLQJ�WR�WUDGH�PDUNV�������2�-���/�������
� ����� /DQKDP�$FW���������8�6�&���������D���see also�7UDGHU�-RH¶V�&R��Y��+DOODWW������
)���G������������WK�&LU���������
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUWV����������
 ���. Id. DUWV����������
 ���. Id. DUW������³0HPEHUV�PD\�SURYLGH�OLPLWHG�H[FHSWLRQV�WR�WKH�ULJKWV�FRQIHUUHG�E\�
D� WUDGHPDUN��VXFK�DV� IDLU�XVH�RI�GHVFULSWLYH� WHUPV��SURYLGHG� WKDW�VXFK�H[FHSWLRQV� WDNH�
DFFRXQW�RI�WKH�OHJLWLPDWH�LQWHUHVWV�RI�WKH�RZQHU�RI�WKH�WUDGHPDUN�DQG�RI�WKLUG�SDUWLHV�´���
 ���. Id. DUW������
� ����� 3DQHO�5HSRUW� Canada – Patent Protection of Pharmaceutical Products��:72�
'RF��:7�'6����5��DGRSWHG�0DU������������H[SODLQLQJ�WKDW�WKH�WHUP�³OHJLWLPDWH�LQWHUHVWV�
������PXVW�EH�GHILQHG�LQ�WKH�ZD\�LW�LV�RIWHQ�XVHG�LQ�OHJDO�GLVFRXUVH�²�DV�D�QRUPDWLYH�FODLP�
FDOOLQJ�IRU�SURWHFWLRQ�RI�LQWHUHVWV�WKDW�DUH�µMXVWLILDEOH¶��������´���
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUW������
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$UWLFOH� ��� LV� HYHQ�PRUH� LPSRUWDQW� WKDQ� WKH� RWKHU� SURYLVLRQV� JLYHQ� WKDW�
$UWLFOH����SURYLGHV�IRU�H[FHSWLRQV��DV�ZKDW�SXEOLF�KHDOWK�WREDFFR�UHJXODWLRQV�
JHQHUDO� EDVHG� WKHLU� SUHPLVH�� DQG� DV� VXFK�� RXJKW� WR� EH� VHHQ� LQ� D� GLIIHUHQW�
FRQWH[W����� �8QGHU�QR�FLUFXPVWDQFHV�DUH� WUDGHPDUNV� ULJKWV� �DQG�XVH�� WR�EH�
FRPSURPLVHG���7KH�FDVH�IRU�D�VSHFLDO�FLUFXPVWDQFH�WR�FRPSURPLVH�WKH�ULJKWV�
LQ�WUDGHPDUNV�DQG�WKHLU�XVH�GXULQJ�WKH�FRXUVH�RI�WUDGH�KDV�QRW�EHHQ�HQYLVDJHG��
)URP� D� SXUHO\� GRFWULQDO� SHUVSHFWLYH�²� WUDGHPDUN� ODZV� LQ� D� GRPHVWLF�

FRQWH[W� GR� SUHVFULEH� WKDW� FHUWDLQ� WUDGHPDUNV� FDQQRW� EH� UHJLVWHUHG� RU�
UHJLVWUDWLRQ�IRU�SUHYLRXVO\�UHJLVWHUHG�PDUNV�PD\�EH�UHYRNHG�LI�VXFK�PDUNV�
DUH�RIIHQVLYH�DPRQJ�RWKHU� WKLQJV�� �)RU� LQVWDQFH��5('6.,16�²� IRUPHUO\�
XVHG� E\� D�8�6�� IRRWEDOO� �QRW� VRFFHU�� WHDP� LV� RQH� VXFK�PDUN����� � %XW� WKLV�
H[DPSOH�GRHV�QRW�OLQN�ZLWK�WKH�XVH�LQ�WKH�FRXUVH�RI�WUDGH�UHTXLUHPHQW�LQ�WKH�
75,3V�RU�IRU�WKDW�PDWWHU��WKH�3ODLQ�3DFNDJLQJ�$FW������
,Q� WKH� 3DQHO� 5HSRUW� RI� -XQH� ����� RQ� WKH� $XVWUDOLDQ� 3ODLQ� 3DFNDJLQJ�

UHTXLUHPHQWV�²�WKH�:72�HQGRUVHG�WKH�QRWLRQ�WKDW�LW�ZDV�WKH�SUHURJDWLYH�RI�
D� QDWLRQ� WR� HQDFW� OHJLVODWLRQV� WKDW� LQWHQG�� DV� D�PDWWHU� RI� SXEOLF� SROLF\�� WR�
SURWHFW� SXEOLF� KHDOWK����� � $W� WKH� KHDUW� RI� WKH� GLVSXWH�� DV� WKH� FODLPDQWV�
PDLQWDLQHG��ZDV�ZKHWKHU�$XVWUDOLD� EUHDFKHG� LQWHUQDWLRQDO� ODZ� REOLJDWLRQV�
XQGHU� WKH� :72� WUHDW\�� VSHFLILFDOO\�� WKH� 7%7� $JUHHPHQW� DQG� 75,3V�
$JUHHPHQW������7KXV��LQ�UHODWLRQ��WR�WKH�FODLPV�XQGHU�WKH�7%7�$JUHHPHQW��WKH�
3DQHO�DJUHHG�WKDW�$XVWUDOLD¶V�3ODLQ�3DFNDJLQJ�ODZ�FRQVWLWXWHG�D�³WHFKQLFDO�
UHJXODWLRQ´�DQG�KHQFH��GLG�QRW�EUHDFK�WKH�7%7�$JUHHPHQW������7KLV�positive�
DVVHVVPHQW�ZDV�DOVR�XSKHOG�LQ�UHODWLRQ�WR�WKH�75,3V�$JUHHPHQW��DV�WKH�3DQHO�
RSLQHG�WKDW�WKH�SODLQ�SDFNDJLQJ�ODZV�ZHUH�ZLWKLQ�WKH�ERXQGDULHV�RI�WKH�75,3V�

�
 ���. See id. )RU�DQ�DQDO\VLV�RI�$UWLFOH�����VHH�.DWMD�:HFNVWURP��When Two Giants 
Collide: Article 17 and the Scope of Trademark Protection Afforded under the TRIPs 
Agreement�����/R\��/�$��,QW¶O�	�&RPS��/��5HY��������������+DRFKHQ�6XQ��The Road to 
Doha and Beyond: Some Reflections on the TRIPS Agreement and Public Health�����
(85��-��,17¶/�/��������������
� ����� $IWHU�GHFDGHV�RI�XVH��WKH�PDUN�ZDV�DEDQGRQHG�GXH�WR�FRQFHUQV�RYHU�UDFH��%XW�IRU�
VRPH�RI�WKH�OHJDO�GLVFXVVLRQV�OHDGLQJ�XS�WR�WKH�FDQFHOODWLRQ�RI�WKH�PDUN�VHH��H�J���9LFWRULD�
)�� 3KLOOLSV�� Beyond Trademark: The Washington Redskins Case and the Search for 
Dignity�����&+,��.(17�/��5(9���������������-HIIUH\�/HIVWLQ��Does the First Amendment 
Bar Cancellation of REDSKINS�����67$1��/��5(9���������������
 ���. Tobacco Plain Packaging Act 2011��&WK���$XVWO����
 ���. See 3DQHO�5XOLQJV�RI�������supra�QRWH������DW������
� ����� $JUHHPHQW�RQ�7HFKQLFDO�%DUULHUV�WR�7UDGH��$SU�����������������8�1�7�6������
>KHUHLQDIWHU�7%7�$JUHHPHQW@��
 ���. 3DQHO�5XOLQJV�RI�������supra�QRWH������DW�������,W�VKRXOG�EH�QRWHG�WKDW�$UWLFOH���
RI�WKH�7%7�$JUHHPHQW�VWLSXODWHV�WKDW�WHFKQLFDO�UHJXODWLRQV�LQFOXGLQJ�SDFNDJLQJ�³GR�QRW�
FUHDWH�XQQHFHVVDU\�REVWDFOHV� WR� LQWHUQDWLRQDO� WUDGH�´�7%7�$JUHHPHQW��supra�QRWH������
UHF�����
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$JUHHPHQW�������7KLV��³LQ�FRPELQDWLRQ�ZLWK�RWKHU�WREDFFR�FRQWURO�PHDVXUHV�
PDLQWDLQHG� E\� $XVWUDOLD�� DUH� FDSDEOH� RI� FRQWULEXWLQJ�� DQG� GR� LQ� IDFW�
FRQWULEXWH��WR�$XVWUDOLD¶V�REMHFWLYH�RI�LPSURYLQJ�SXEOLF�KHDOWK�E\�UHGXFLQJ�
WKH�XVH�RI��DQG�H[SRVXUH�WR��WREDFFR�SURGXFWV��������´�����)RU�WKH�FRPSODLQDQWV��
$XVWUDOLD�� FRXOG�KDYH� LQ�SULQFLSOH� DGRSWHG�GLIIHUHQW�PHDVXUHV� WR� WKH�SODLQ�
SDFNDJLQJ�OHJLVODWLRQV��VXFK�DV�KLJKHU�WD[HV�RU�VRFLDO�PDUNHWLQJ�FDPSDLJQV�
WR� JHW� LWV�PHVVDJH� DFURVV�� � 7KH� 3DQHO� KRZHYHU�� GLVDJUHHG�� DQG�PDGH� WKH�
IROORZLQJ�REVHUYDWLRQ�HVSHFLDOO\�UHODWLQJ�WR�WKH�TXHVWLRQ�RI�HQFXPEUDQFH��

�
>:@H�FRQFOXGH� IRU� WKH�SXUSRVHV�RI�RXU�DQDO\VLV�XQGHU�$UWLFOH����RI� WKH�
75,36�$JUHHPHQW�WKDW�WKH�FRPSODLQDQWV�KDYH�QRW�VKRZQ�WKDW�DQ\�RI�WKH�
SURSRVHG� DOWHUQDWLYH� PHDVXUHV� DORQH� RU� LQ� FRPELQDWLRQ� ZRXOG� EH�
PDQLIHVWO\� EHWWHU� LQ� FRQWULEXWLQJ� WRZDUGV� $XVWUDOLD¶V� SXEOLF� KHDOWK�
REMHFWLYH��RSHUDWLQJ�LQ�D�PDQQHU�FRPSDUDEOH�WR�WKH�733�>7REDFFR�3ODLQ�
3DFNDJLQJ@� PHDVXUHV� DV� DQ� LQWHJUDO� SDUW� RI� $XVWUDOLD¶V� FRPSUHKHQVLYH�
WREDFFR�FRQWURO�SROLFHV�DQG�DW�WKH�OHYHO�GHVLUHG�E\�$XVWUDOLD���,Q�OLJKW�RI�
RXU� DQDO\VLV� XQGHU� $UWLFOH� ���� RI� WKH� 7%7� $JUHHPHQW�� ZH� DUH� QRW�
SHUVXDGHG�WKDW�WKH�SURSRVHG�DOWHUQDWLYHV�FDOO�LQWR�TXHVWLRQ�WKH�VXIILFLHQF\�
RI� WKH� UHDVRQV� $XVWUDOLD� KDV� JLYHQ� WR� WKH� 733� WUDGHPDUN� UHVWULFWLRQV��
EHDULQJ�LQ�PLQG�WKH�FRQWULEXWLRQ�WKDW� WKH�733�PHDVXUHV�� LQFOXGLQJ�WKHLU�
WUDGHPDUN�UHODWHG� UHTXLUHPHQWV�� PDNH�� DV� SDUW� RI� LWV� FRPSUHKHQVLYH�
WREDFFR� FRQWURO� SROLFHV�� WR� $XVWUDOLD¶V� REMHFWLYH� RI� LPSURYLQJ� SXEOLF�
KHDOWK�����

�
7KXV�� ZLWK� WKLV� DUJXPHQW� DQG� LWV� OHQJWK\� DQDO\VLV� RI� $UWLFOH� ��� RI� WKH�

75,3V� $JUHHPHQW�� WKH� 3DQHO� FRQFOXGHG� WKDW� WKH� 733� GLG� QRW� YLRODWH� WKH�
75,3V�$JUHHPHQW��DV�ZDV�UDLVHG�E\�WKH�FODLPDQWV������7KH�3DQHO��HVWDEOLVKHG�
WKUHH� FULWHULD�� WR� PDNH� LWV� DVVHVVPHQW�� � �D�� ³WKH� H[LVWHQFHV� RI� µVSHFLDO�
UHTXLUHPHQWV¶´�WKDW�³HQFXPEHU´�WKH�XVH�RI�WUDGHPDUNV�������E��DQG�� LI�VXFK�
³UHTXLUHPHQWV� µHQFXPEHU¶� µ>W@KH� XVH� RI� D� WUDGHPDUN� LQ� WKH� FRXUVH� RI�
WUDGH�¶´����DQG���F���³ZKHWKHU�WKH�733�PHDVXUHV�µXQMXVWLILDEO\¶�HQFXPEHU�WKH�
XVH�RI�WUDGHPDUNV��������´�����7KH�SDQHO¶V�ILQGLQJ�ZDV�VXFFLQFW��LQ�UHODWLRQ�WR�

�
 ���. 3DQHO� 5XOLQJV� RI� ������ supra� QRWH� ����� DW� ���� �³:H� FRQFOXGH� WKDW� WKH�
FRPSODLQDQWV� KDYH� QRW� GHPRQVWUDWHG� WKDW� WKH� 733� PHDVXUHV� DUH� LQFRQVLVWHQW� ZLWK�
$XVWUDOLD¶V�REOLJDWLRQV�XQGHU�$UWLFOH����RI�WKH�75,36�$JUHHPHQW�´���
 ���. Id.��DGGUHVVLQJ�LQ�SDUWLFXODU�WKH�TXHVWLRQ�RI�HQFXPEUDQFH���
 ���. Id.����������
 ���. Id��
 ���. Id.������������
 ���. Id. � ����������
 ���. Id�������������
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³VSHFLDO�UHTXLUHPHQWV´�DQG�³HQFXPEHU´��
�
7>@KH� WHUP� ³VSHFLDO� UHTXLUHPHQWV´� UHIHUV� WR� D� FRQGLWLRQ� WKDW� PXVW� EH�
FRPSOLHG�ZLWK��KDV�D�FORVH�FRQQHFWLRQ�ZLWK�RU�VSHFLILFDOO\�DGGUHVV�WKH�³XVH�
RI�D�WUDGHPDUN�LQ�WKH�FRXUVH�RI�WUDGH´��DQG�LV�OLPLWHG�LQ�DSSOLFDWLRQ���7KLV�
PD\�LQFOXGH�D�UHTXLUHPHQW�QRW�WR�GR�VRPHWKLQJ��LQ�SDUWLFXODU�D�SURKLELWLRQ�
RQ�XVLQJ�D�WUDGHPDUN�����

�
,Q�UHODWLRQ�WR�WKH�TXHVWLRQ�RI�³XQMXVWLILDEO\�´�WKH�3DQHO�VHW�RXW�D�VHULHV�RI�

GHWHUPLQDQWV� WKDW� ZRXOG� SURYLGH� VRPH� LQVLJKWV� EXW� GHFLGHG� DJDLQVW�
H[DPLQLQJ�WKRVH�GHWHUPLQDQWV�����
7KHUH�LV�QR�QRYHOW\�LQ�WKH�DSSOLFDWLRQ�RI�WKH�DUJXPHQWV�WKDW�WKH�3DQHO�XVHG�

LQ� LWV� DQDO\VLV� RI�Australia Plain Packaging�� �5DWKHU� WKH� GLVSXWH�PXVW� EH�
ORRNHG�DW�IURP�D�GLIIHUHQW�OHQV��ZKHWKHU�LW�ZDV�D�FKDOOHQJH�WR�WKH�IDEULF�RI�
LQWHUQDWLRQDO� ODZ� LQ� WKDW� DQ� LQWHUQDWLRQDO� WULEXQDO�ZRXOG�EH� UHVSRQVLEOH�RU�
KDYH� D� VD\� LQ�GRPHVWLF� VRYHUHLJQ� ULJKW� RI� D� VWDWH� WR� HQDFW� OHJLVODWLRQV� IRU�
SXEOLF�SROLF\���,Q�WKLV�FRQWH[W��WKH�:72�FRXOG�QRW�FKDOOHQJH�OHJLVODWLRQ�WKDW�
LQYRNHV�WKH�SURWHFWLRQ�RI�SXEOLF�KHDOWK�RQ�SXEOLF�SROLF\�JURXQGV��DV�WKLV�LV�D�
WHQHW�LQ�SDUW�RI�WKH�*$77�H[FHSWLRQV��
&UXFLDOO\�� KRZHYHU�� WKH� 3DQHO� UHSRUW� LV� DQ� LQGLFDWLRQ� WKDW� WKH� :72�

HQGRUVHV� WKH� FRQWLQXLW\� RI� LQWHUQDWLRQDO� ODZ��ZKHUH� VWDWHV� DUH� WKH� SULPDU\�
DFWRUV�� DQG� WKDW� GHVSLWH� WKH� H[LVWHQFH� RI� HSLVWHPLF� DQG� SULYDWH� HFRQRPLF�
IRUFHV�REMHFWLRQV�WR�VXFK�UHVWULFWLYH�VWDWLVW�OHJLVODWLRQV��LW�LV�VWDWHV�WKDW�DUH�WKH�
PDLQ�DFWRUV�LQ�LQWHUQDWLRQDO�ODZ���+HQFH��IURP�WKLV�SHUVSHFWLYH��WKH�SDQHO�RI�
Australia ² Plain Packaging�ZDV�QRW�D�UXOLQJ�WKDW�SULYDWH�HFRQRPLF�DFWRUV�
FDQ�FRXQW�RQ�DV�SDUW�RI�WKHLU�SRZHU�IXQFWLRQ�LQ�LQWHUQDWLRQDO�ODZ���<HW��WKH�
3DQHO�UHSRUW�UHYHDOV�RQH�WKLQJ�²�WKDW�UHJDUGOHVV�RI�EHLQJ�D�negative�UXOH��LW�
VKRZV�WKH�H[WHQW�WKH�SULYDWL]LQJ�FXOWXUH�RI�LQWHUQDWLRQDO�ODZ�KDV�SHUPHDWHG�
WKH�MXGLFLDO�KDOOV�RI�WULEXQDOV��DQG�VSHFLILFDOO\��GRHV�SURYLGH�VRPH�LPSRUWDQW�
TXHVWLRQV�IRU�WKH�GHYHORSPHQW�RI�LQWHUQDWLRQDO�OHJDO�VFKRODUVKLS��

iv. The Public and Private International Law Dimension: an 
Analytical Discussion 

�
$W�WKH�WXUQ�RI�WKH�WZHQW\�ILUVW�FHQWXU\�ZKHQ�OHJDO�VFKRODUV�EHJDQ�WR�return�

WR�WKH�SXEOLF�DQG�SULYDWH�LQWHUQDWLRQDO�ODZ�GLYLGH��RQH�DUJXPHQW�ZDV�WKDW�WKH�
GLVWLQFWLRQ�KDV�EOXUUHG�JLYHQ�WKDW�ERWK�ILHOGV�RI�ODZ�FURVV�LQWHJUDWH������7KH�
�
 ���. Id.��������������������GLVFXVVLQJ�WKH�SDQHO¶V�ILQGLQJ�RQ�HQFXPEHULQJ���
 ���. Id.����������±��������
 ���. See (GLWK�%URZQ�:HLVV��The Rise of the Fall of International Law?�����)25'+$0�
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UHWXUQ����WR�WKH�SULYDWH�DQG�SXEOLF�LQWHUQDWLRQDO�ODZ�GLPHQVLRQ�LQ�WKH�WZHQW\�
ILUVW�FHQWXU\�DFDGHPLF�OLWHUDWXUH�KDV�EHHQ��DV�D�UHVXOW�RI�JOREDOL]DWLRQ�±�WKH�
FRPPRQ�YHKLFOH�RI�FDSLWDOLVP�WKDW�GULYHV�WUDGH�DQG�JOREDO�FRPPHUFH�²�DQG�
KHQFH��WKDW�YHKLFOH�LV�HTXLSSHG�ZLWK�D�K\EULG�HQJLQH�LQ�ZKLFK�OHJDO�QRUPV�
DUH�VRPHZKDW�GLIILFXOW�WR�GLVWLQJXLVK��
7KH�UHVXOW�RI�WKLV�OHJDO�K\EULGL]DWLRQ�RI�JOREDOL]DWLRQ�LV�WKDW�LQWHUQDWLRQDO�

ODZ�LV�IXUWKHU�commodified����²�LQ�ZKLFK�LQWHOOHFWXDO�SURSHUW\�ULJKWV�SOD\�D�
VLJQLILFDQW�UROH�LQ�WKH�FRPPRGLILFDWLRQ�SURFHVV�RI�LQWHUQDWLRQDO�ODZ������7KH�
VXEMHFW� PDWWHU� RI� LQWHOOHFWXDO� SURSHUW\� LV� XQLYHUVDO� RU� JOREDO�� DQG� WKLV� LV�
HVSHFLDOO\�QRWLFHDEOH�JLYHQ� WKDW�QDWLRQ�VWDWHV� UHJXODWH� LQWHOOHFWXDO�SURSHUW\�
WKURXJK�GRPHVWLF�LQWHUQDWLRQDO�SULYDWH�ODZ��LQWHOOHFWXDO�SURSHUW\�ODZ����7KH�
XQLYHUVDOLVW�QDWXUH�RI�LQWHOOHFWXDO�SURSHUW\�DOVR�LQFOXGHV�SXEOLF�LQWHUQDWLRQDO�
ODZ��DQG�DV�VXFK��WKLV�K\EULGL]DWLRQ�FRQWULEXWHV�WR�D�FXOWXUH�RI�SULYDWL]DWLRQ��
$SDUW�IURP�hard�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�ODZV�VXFK�DV�WKH�75,3V�

$JUHHPHQW��RWKHU�SXEOLF�LQWHUQDWLRQDO�ODZ�LQVWUXPHQWV�WKDW�FRYHU�WKH�SULYDWH�
QDWXUH� RI� LQWHOOHFWXDO� SURSHUW\� VXEMHFW� PDWWHU� LQFOXGH� WKH� 8QLYHUVDO�
'HFODUDWLRQ�RI�+XPDQ�5LJKWV����DQG�VHYHUDO�H[WHUQDO�UHJLPHV�UDQJLQJ�IURP�
FOLPDWH�FKDQJH�HQYLURQPHQWDO�ODZ�WR�PHJD�UHJLRQDO�DQG�ELODWHUDO�WUHDWLHV������
+RZHYHU��LQ�WHUPV�RI�WKH�KXPDQ�ULJKWV�UHJLPH�DQG�LQWHOOHFWXDO�SURSHUW\��WKH�
IRUPHU�KDV�LQ�D�VHQVH�D�VWURQJ�SUHVHQFH�LQ�LQWHOOHFWXDO�SURSHUW\�ODZ��HYHQ�LI�
LW�PHDQV�SULYDWH�ULJKWV�KROGHUV�UHO\LQJ�RQ�KXPDQ�ULJKWV�QRUPV�WR�SURWHFW�WKHLU�
�LQWHOOHFWXDO��SURSHUW\�� �7KH�EURDGHU�VLJQLILFDQFH� LV� WKDW�KXPDQ�ULJKWV�DV�D�
UHJLPH� KDV� IRUWLILHG� WKH� SLOODUV� RI� LQWHUQDWLRQDO� ODZ� VR�PXFK� VR� WKDW� LW� LV�
LQHVFDSDEOH�RI�QRW�OLQNLQJ�KXPDQ�ULJKWV�WR�DQ\�DUHD�RI�LQWHUQDWLRQDO�ODZ��

�
/�� 5(9�� ����� ���±��� ������� �³3XEOLF� LQWHUQDWLRQDO� ODZ� KDV� EHFRPH� LQFUHDVLQJO\�
FRQFHUQHG�ZLWK�DUHDV� WKDW�XVHG�WR�EH�YLHZHG�DV�HQWLUHO\�ZLWKLQ�WKH�SXUYLHZ�RI�SULYDWH�
LQWHUQDWLRQDO�ODZ��MXVW�DV�SULYDWH�LQWHUQDWLRQDO�ODZ�LV�PRUH�RIWHQ�DGGUHVVLQJ�LVVXHV�WKDW�
XVHG�WR�EH�YLHZHG�DV�WKH�SULPDU\�SURYLQFH�RI�JRYHUQPHQWV�´���
 ���. See,�e.g.��&DUOD�+HVVH��The Rise of Intellectual Property, 700 B.C. – A.D. 2000: 
An Idea in the�Balance������'$('$/86������������
 ���. See, e.g.��-DQ�.ODEEHUV��The Commodification of International�Law��in ��6(/(&7�
352&((',1*6�2)�7+(�(8523($1�62&,(7<�2)�,17(51$7,21$/ /$:������+pOqQH�5XL]�
)DEUL�HW�DO��HGV����������
 ���. See�5RFKHOOH�'UH\IXVV�	�6XV\�)UDQNHO��From Incentive to Commodity to Asset: 
How International Law is Reconceptualising Intellectual�Property�����0,&+��-��,17¶/�/��
������������
 ���. See�*�$��5HV�������,,,��$��8QLYHUVDO�'HFODUDWLRQ�RI�+XPDQ�5LJKWV��DUW��������
�'HF�� ���� ������ �QRWLQJ� WKDW� HYHU\RQH� LV� HQWLWOHG� ³WR� WKH� SURWHFWLRQ� RI� WKH�PRUDO� DQG�
PDWHULDO�LQWHUHVWV�UHVXOWLQJ�IURP�DQ\�VFLHQWLILF��OLWHUDU\�RU�DUWLVWLF�SURGXFWLRQ�RI�ZKLFK�KH�
LV�WKH�DXWKRU�´���see also�*�$��5HV������$��;;,�� ,QWHUQDWLRQDO�&RYHQDQW�RQ�(FRQRPLF��
6RFLDO�DQG�&XOWXUDO�5LJKWV��DUW����������'HF�������������
 ���. See generally�+(11,1*�*5266�586(�.+$1��7+(�3527(&7,21�2)�,17(//(&78$/�
3523(57<�,1�,17(51$7,21$/�/$:�����������H[SORULQJ�GLIIHUHQW�DJUHHPHQWV��WUHDWLHV��DQG�
UHJLPHV�UHODWHG�WR�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\���



����� INTELLECTUAL PROPERTY INVESTMENT FUNCTIONS� ����

�

:LWKLQ�WKH�GRPDLQ�RI�SULYDWH�LQWHUQDWLRQDO�ODZ��DV�LW�UHODWHV�WR�LQWHOOHFWXDO�
SURSHUW\�� LW� KDV� EHFRPH� LQFUHDVLQJO\� HYLGHQW� WKDW� WKH� QRUPV� RI� JOREDO�
LQWHOOHFWXDO�SURSHUW\�UXOHV�RULJLQDWHG�IURP�WKH�GRPHVWLF�VSKHUH�DQG�FUHDWHG�D�
JOREDO� V\VWHP� RI� UXOHV� ZKLFK� UHOLHV� RQ� ERWK� GRPHVWLF� QRUPV� DQG� JOREDO�
QRUPV��
7KLV� LQWHU�UHOLDQFH� RI� QRUPV� GRHV� QRW� QHFHVVDULO\� SRVH� UHJXODWRU\�

FKDOOHQJHV�IRU�LQWHOOHFWXDO�SURSHUW\��RU�WKH�GHYHORSPHQW�RI�HLWKHU�SULYDWH�RU�
SXEOLF�LQWHUQDWLRQDO�ODZ��EXW�UDWKHU�KRZ�WR�HQDEOH�D�PRUH�LQWHQVLYH�V\VWHP�RI�
QRUP�JHQHUDWLRQ�WR�DFFXUDWHO\�UHIOHFW�WKH�UROH�RI�LQWHOOHFWXDO�SURSHUW\�ZLWKLQ�
D�V\VWHP�WKDW�KDV�EHFRPH�OHVV�RQH�VLGHG���7KH�FKDOOHQJH�LV�WR�UHIOHFW�D�JOREDO�
V\VWHP�RI�UXOHV�LQ�ZKLFK�KHWHURJHQHRXV�ODZ�LV�PRUH�IOH[LEOH�DQG�HOLPLQDWLQJ�
KRPRJHQHLW\�RI�HLWKHU�LQWHUQDWLRQDO�SULYDWH�ODZ�RU�SXEOLF�LQWHUQDWLRQDO�ODZ��
1DWXUDOO\�� WR� DGG� D� ODEHO� VXFK� DV� ³WKH� FXOWXUH� RI� SULYDWL]DWLRQ´� WR� WKH�

K\EULGL]DWLRQ�RI�LQWHUQDWLRQDO�SULYDWH�ODZ�DQG�SXEOLF�LQWHUQDWLRQDO�ODZ��RQO\�
FUHDWHV�RQH�PRUH�OD\HU�WR�WKH�H[LVWHQFH�RI�RWKHU�V\VWHPV�RI�ODZ�WKDW�RSHUDWH�
DW�WKH�LQWHUQDWLRQDO�OHYHO�VXFK�DV�³JOREDO�ODZ�´�³WUDQVQDWLRQDO�ODZ�´�RU�HYHQ�
³HFRQRPLF�FRQVWLWXWLRQDOLVP�´��,Q�DQ\�HYHQW��ZH�QHHG�WR�OHJLWLPL]H�WKH�QHZ�
IXQFWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�QRUPV�DW�WKH�LQWHUQDWLRQDO�OHYHO�EH\RQG�WKH�
OHJDO�VFKLVPV���2QH�RI�ZD\�GRLQJ�VR�LV�DSSUHFLDWLQJ�WKH�QRUP�JHQHUDWLQJ�DQG�
UXOH�FRQWHQW� VKDSLQJ� IXQFWLRQ� RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV� DW� WKH� JOREDO�
OHYHO� IURP� LQWHUQDWLRQDO� SULYDWH� ODZ� DQG� SXEOLF� LQWHUQDWLRQDO� ODZ�
SHUVSHFWLYHV��
,W�LV�LQ�WKDW�VSLULW�WKDW�WKLV�$UWLFOH�VR�IDU�H[SORUHG�WKH�PHDQLQJ�DQG�FRQWH[W�

RI�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�LQ�LQWHUQDWLRQDO�ODZ�DQG�KRZ�LW�LV�OLQNHG�WR�
LQWHOOHFWXDO� SURSHUW\� ULJKWV�� �7KLV�$UWLFOH� VR� IDU� KDV� GLVFXVVHG�KRZ� UHFHQW�
GHYHORSPHQWV�LQ�LQWHUQDWLRQDO�WULEXQDOV�LQWHUSUHWHG�%,7V�DQG�PDGH�DWWHPSWV�
WR� RIIHU� VRPH� IRUP� RI� GLVFXVVLRQV� UHODWLQJ� WR� LQWHOOHFWXDO� SURSHUW\�
LQYHVWPHQWV�� � 0RUHRYHU�� WKLV� $UWLFOH� H[SORUHG� RWKHU� GHYHORSPHQWV� LQ�
LQWHUQDWLRQDO�GLVSXWH�VHWWOHPHQWV��VXFK�DV�WKH�FRQWH[W�RI�SODLQ�SDFNDJLQJ�DQG�
KRZ�WKHVH�GHYHORSPHQWV�KHOS�WR�FUHDWH�RU�FRQWULEXWH�WR�WKH�DXUD�RI�D�FXOWXUH�
RI� SULYDWL]DWLRQ� LQ� LQWHUQDWLRQDO� ODZ�� � 7KXV�� WKLV� $UWLFOH� KDV� SURYLGHG�
HYLGHQWLDU\�PDWHULDO�DV�KRZ�WKH�FXOWXUH�RI�SULYDWL]DWLRQ�LQ�LQWHUQDWLRQDO�ODZ�
HPHUJHV�DV�D�UHVXOW�RI�SULYDWH�ULJKWV�LQ�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�DQG�
LQYHVWPHQW� DGMXGLFDWLRQ�� � 7KHUH� LV�� KRZHYHU�� WKH� QHHG� WR� UHFDOLEUDWH� WKH�
+DUWLDQ� DSSURDFK� WR� SULYDWH� DGMXGLFDWLRQ� DQG� LWV� OLQNDJH� WR� SXEOLF�
LQWHUQDWLRQDO� DV� HVWDEOLVKHG� LQ� HDUOLHU� SDUWV� RI� WKLV� $UWLFOH�� DQG� WKH� QH[W�
6HFWLRQ�GRHV�WKDW��

�
�

,9��7+(�$87+25,7<�5,*+76�1(('�2)�$'-8',&$7,1*�35,9$7(�5,*+76�,1�
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38%/,&�,17(51$7,21$/�/$:�
)RU�KROGHUV�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��ZKR�DUH�DOVR�DFWLYHO\�HQJDJHG�

LQ� LQYHVWPHQWV� LQ� D� VHFRQG�FRXQWU\�ZKHUH� LQYHVWPHQW� DJUHHPHQWV� SURYLGH�
OHJDO�SURWHFWLRQ��ERWK� WKHLU�³SURSHUW\�ULJKWV´�DQG�³LQYHVWPHQW�ULJKWV´�KDYH�
FUHDWHG�OHJDO�UHODWLRQV�WKDW�JLYHV�WKHP�VRPH�RI�IRUP�DXWKRULW\�RYHU�VWDWHV���$W�
WKH� KHDUW� RI� WKHVH� DXWKRULW\�ULJKWV� LV� KRZ� WR� HIIHFWLYHO\�� LQ� WKH� HYHQW� RI� D�
GLVSXWH��DGMXGLFDWH�WKHLU�SULYDWH�ULJKWV�XQGHU�WKH�UXOHV�RI�SXEOLF�LQWHUQDWLRQDO�
ODZ�� � 7KLV� FRPSOLFDWHG� WULIHFWD� RI� ³DXWKRULW\�ULJKWV�´� ³DGMXGLFDWLRQ�´� DQG�
³SULYDWH�ULJKWV´�FXOPLQDWHV�LQ�WKH�SULYDWL]DWLRQ�FXOWXUH�RI�LQWHUQDWLRQDO�ODZ�
DV�GHYHORSHG�LQ�WKLV�SDSHU�DQG�P\�SUHYLRXV�LWHUDWLRQV�HOVHZKHUH��
7KHUH�LV�QR�KLHUDUFKDO�GLIIHUHQFH�DPRQJ�DXWKRULW\�ULJKWV��DGMXGLFDWLRQ��DQG�

SULYDWH�ULJKWV���WKH\�DOO�DFFRPSOLVK�WKH�VDPH�JRDO�RI�SULYDWL]LQJ�LQWHUQDWLRQDO�
ODZ���,Q�VKRUW��WKH�DGMXGLFDWLRQ�QDUUDWLYH�UHSUHVHQWV�D�SRVLWLYLVW�HQJDJHPHQW�
ZLWK�LQWHUQDWLRQDO�ODZ��ZKHQ�WKH�+DUWLDQ�YLHZ�SULPDU\�DQG�VHFRQGDU\�UXOHV�
DUH�FRQVLGHUHG����)RU�DXWKRULW\�ULJKWV��LW�SUHVHQWV�PH�ZLWK�DQ�RSSRUWXQLW\�WR�
LQIXVH�WKH�GHEDWH�ZLWK�KRZ�WKH�DXWKRULW\�RI�FUHDWLQJ�LQWHUQDWLRQDO�UXOHV�E\�
HSLVWHPLF� FRPPXQLWLHV� DUH� VLJQLILFDQW�� JLYHQ� WKDW�� WKRVH� HSLVWHPLF�
FRPPXQLWLHV�UHSUHVHQW�SULYDWH�ULJKWV�KROGHUV���$QG�WKH�WKLUG��WKH�FRQFHSW�RI�
SULYDWH�ULJKWV��FDQ�EHVW�EH�H[SODLQHG�IURP�KRZ�WKH�:72�'6%�LQWHUSUHWV�WKH�
FRQFHSW� ZKHQ� IDFHG� ZLWK� WKH� UROH� RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV� LQ�
LQWHUQDWLRQDO�ODZ���$OO�WKUHH�FRPSRQHQWV�ZLOO�KDYH�WR�EH�H[SODLQHG�VHSDUDWHO\�
LQ�RUGHU�GHPRQVWUDWH�WKH�FRQWLQXHG�RFFXUUHQFH�RI�WKH�SULYDWL]DWLRQ�FXOWXUH�RI�
LQWHUQDWLRQDO� ODZ�� EHIRUH� VKRZLQJ� KRZ� QHZ� ³VXSHU�%,76´� DUH� VORZO\�
PDQLIHVWLQJ�WKH�SULYDWL]DWLRQ�QDUUDWLYH�DV�lex-cosmopolis��

A. Adjudication – A Hartian View in Light of the Australia - Certain 
Measures and Trademark Basic Treaty Function 

2QH�RI�+DUW¶V�DUJXPHQWV�LQ�WKH�Concept of Law�LV�WKDW�ODZ�VKRXOG�EH�VHHQ�
ZLWKLQ� WKH� FRQWH[W� RI� ³DGMXGLFDWLRQ´� ²� WKDW� LV�� WKH� SRZHU� ³WR� PDNH�
DXWKRULWDWLYH� GHWHUPLQDWLRQV� RI� WKH� TXHVWLRQ� ZKHWKHU�� RQ� D� SDUWLFXODU�
RFFDVLRQ��D�SULPDU\�UXOH�KDV�EHHQ�EURNHQ�´�����,Q�HVVHQFH��+DUW�LV�VSHDNLQJ�
DERXW�KRZ�UXOHV�DQG�SURFHGXUHV�DUH�DSSOLHG�LQ�IURQW�RI�D�MXGLFLDO�ERG\�VXFK�
DV�FRXUWV�RU�WULEXQDOV�ZKHQ�VXFK�UXOHV�DUH�YLRODWHG���$V�+DUW�SRVLWHG��D�OHJDO�
V\VWHP�FRPSULVHV�RI�UXOHV�ZKHUH�WKH�SOD\HUV�RI�WKDW�V\VWHP��private citizens�
DQG� officials� DFFHSWV� WKH� ³OHJDO� YDOLGLW\´� RI� UXOHV� DQG� DV� ³FRPPRQ�
�
� ����� +$57��supra QRWH�����DW������)RU�WKHRUHWLFDO�DUJXPHQWV�RQ�DGMXGLFDWLRQ�LQ�JHQHUDO��
VHH�7LPRWK\�(QGLFRWW��Adjudication and the Law����2;)25'�-��/(*$/�678'��������������
5DOI� 3RVFKHU�� The Common Error in Theories of Adjudication: An Inferentialist 
Argument for a Doctrinal Conception, in�7+(�35$*0$7,&�7851�,1�/$:��,1)(5(1&(�$1'�
,17(535(7$7,21�,1�/(*$/�',6&2856(������-DQHW�*LOWURZ�	�'LHWHU�6WHLQ�HGV����������
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VWDQGDUGV�´�����3HUKDSV��LW�LV�EHVW��WR�OHW�+DUW��H[SODLQ�WKLV��LQ�KLV�RZQ�ZRUGV��
�
7KHUH�DUH�WKHUHIRUH�WZR�PLQLPXP�FRQGLWLRQV�QHFHVVDU\�DQG�VXIILFLHQW�IRU�
WKH�H[LVWHQFH�RI�D�OHJDO�V\VWHP��2Q�WKH�RQH�KDQG��WKRVH�UXOHV�RI�EHKDYLRXU�
ZKLFK�DUH�YDOLG�DFFRUGLQJ�WR�WKH�V\VWHP¶V�XOWLPDWH�FULWHULD�RI�YDOLGLW\�PXVW�
EH� JHQHUDOO\� REH\HG�� DQG�� RQ� WKH� RWKHU� KDQG�� LWV� UXOHV� RI� UHFRJQLWLRQ�
VSHFLI\LQJ� WKH� FULWHULD� RI� OHJDO� YDOLGLW\� DQG� LWV� UXOHV� RI� FKDQJH� DQG�
DGMXGLFDWLRQ�PXVW�EH�HIIHFWLYHO\�DFFHSWHG�DV�FRPPRQ�SXEOLF�VWDQGDUGV�RI�
RIILFLDO�EHKDYLRXU�E\�LWV�RIILFLDOV��7KH�ILUVW�FRQGLWLRQ�LV�WKH�RQO\�RQH�ZKLFK�
SULYDWH�FLWL]HQV�need�VDWLVI\��WKH\�PD\�REH\�HDFK�³IRU�KLV�SDUW�RQO\´�DQG�
IURP�DQ\�PRWLYH�ZKDWHYHU�� WKRXJK�LV�D�KHDOWK\�VRFLHW\�WKH\�ZLOO� LQ�IDFW�
RIWHQ� DFFHSW� WKHVH� UXOHV� DV� FRPPRQ� VWDQGDUGV� RI� EHKDYLRXU� DQG�
DFNQRZOHGJH�DQ�REOLJDWLRQ�WR�REH\�WKHP��RU�HYHQ�WUDFH�WKLV�REOLJDWLRQ�WR�
D�PRUH�JHQHUDO�REOLJDWLRQ�WR�UHVSHFW�WKH�FRQVWLWXWLRQ��7KH�VHFRQG�FRQGLWLRQ�
PXVW� DOVR�EH� VDWLVILHG�E\� WKH�RIILFLDOV�RI� WKH� V\VWHP��7KH\�PXVW� UHJDUG�
WKHVH�DV�FRPPRQ�VWDQGDUGV�RI�RIILFLDO�EHKDYLRXU�DQG�DSSUDLVH�FULWLFDOO\�
WKHLU�RZQ�DQG�HDFK�RWKHU¶V�GHYLDWLRQV�DV�ODSVHV�����

�
,W�LV�SRVVLEOH�WR�LQWHUSUHW�IURP�WKLV�H[WUDFW�WKDW�LQWHOOHFWXDO�SURSHUW\�ULJKWV�

DQG�WKHLU�SURWHFWLRQ�DW�WKH�LQWHUQDWLRQDO�OHYHO�LPSRVH�GXWLHV�DQG�REOLJDWLRQV�
DV�D�PDWWHU�RI�law.��6XFK�GXWLHV�DQG�REOLJDWLRQV��DORQJ�ZLWK�GHYHORSPHQWV�LQ�
LQWHUQDWLRQDO� LQYHVWPHQW�SURWHFWLRQ� �IRU� LQWHOOHFWXDO�SURSHUW\� LQYHVWPHQWV���
FUHDWHV� D� OHJDO� V\VWHP� WKDW� UHTXLUHV� WKH�authority� RI� DGMXGLFDWLRQ�� � ,Q� WKLV�
FRQWH[W�� regulatory international law�� ZKHQ� EHLQJ� DGMXGLFDWHG� E\� DQ�
LQWHUQDWLRQDO� WULEXQDO��ZLOO� DOORZ� IRU� ³GLVFUHWLRQ´�ZKHQ� LQWHUSUHWLQJ�� RU� DW�
OHDVW�FRQVLGHUDWLRQ�RI�WKH�³VWDQGDUGV´�RI�UHJXODWRU\�LQWHUQDWLRQDO�ODZ��VKRXOG�
FRQIOLFW�DULVH���$JDLQ��LW�LV�EHVW�WR�TXRWH�+DUW�LQ�KLV�RZQ�ZRUGV�LQ�RUGHU�WR�
DYRLG�DQ\�GLVWRUWLRQ�RI�KLV�YLHZV��
�
,Q� HYHU\� OHJDO� V\VWHP� D� ODUJH� DQG� LPSRUWDQW� ILHOG� LV� OHIW� RSHQ� IRU� WKH�
H[HUFLVH�RI�GLVFUHWLRQ�E\�FRXUWV�DQG�RWKHU�RIILFLDOV� LQ�UHQGHULQJ�LQLWLDOO\�
YDJXH�VWDQGDUGV�GHWHUPLQDWH��LQ�UHVROYLQJ�WKH�XQFHUWDLQWLHV�RI�VWDWXWHV��RU�
LQ� GHYHORSLQJ� DQG� TXDOLI\LQJ� UXOHV� RQO\� EURDGO\� FRPPXQLFDWHG� E\�
DXWKRULWDWLYH�SUHFHGHQWV�����

�
7KH�DERYH�TXRWHG�SDVVDJH�FRQWDLQV�D�ORW�WKDW�RQO\�EH�EHVW�XQSDFNHG�LQ�LWV�

RZQ�DUWLFOH�� �+RZHYHU�� LQ�VXPPDU\�� IURP�P\�SRLQW�RI�YLHZ��ZKDW�+DUW� LV�
WHOOLQJ�XV�LV�WKDW�QR�PDWWHU�WKH�FRQGLWLRQ��H[LVWHQFH�RU�ODQJXDJH�RI�WKH�ODZ�²�
�
� ����� +$57��supra�QRWH�����DW������
 ���. Id��
 ���. Id.�DW������
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WKH�DGMXGLFDWRUV��MXGJHV��FDQ�LQWHUSUHW�WKH�ODZ�DV�WKH\�VHH�ILW�WR�PDWFK�UHDOLW\�
�FXUUHQW�VWDQGDUGV��DQG�UHPRYH�DQ\�FORXG�RI�XQFHUWDLQW\���$�FRXUW�PD\�QRW�
QHFHVVDULO\� UHYLVH����D� WUHDW\�²�EXW� LW�FDQ� LQWHUSUHW�D� WUHDW\� LQ�DFFRUGDQFH�
ZLWK�LQWHUQDWLRQDO�ODZ�VWDQGDUGV�����
7KLV� EHJV� WKH� TXHVWLRQ�� � KRZ� GRHV� DQ� LQWHUQDWLRQDO� WULEXQDO� LQWHUSUHW�

JHQHUDO� WHUPV� VXFK� DV� ³XVH� RI� D� WUDGHPDUN�´� ³WUDGHPDUN� EDVLF� WUHDW\�
IXQFWLRQ�´��RU�³LQYHVWPHQW´�ZKHQ�FRQIURQWHG�LQ�OLJKW�RI�FRQIOLFWV�DULVLQJ�IURP�
DQ� LQWHUQDWLRQDO� LQYHVWPHQW� DJUHHPHQW� LQ� JHQHUDO� RU� RQH� UHODWLQJ� WR�
LQWHOOHFWXDO�SURSHUW\�ULJKWV"��,Q�Australia ² Plain Packaging�WKH�:72�3DQHO�
ZDV�DOVR�IDFHG�ZLWK�VLPLODU�TXHVWLRQV��DQG�IRU�H[DPSOH��H[SODLQV�WKDW�WKH�XVH�
RI�D�WUDGHPDUN�LV�HVVHQWLDO�WR�LWV�EDVLF�WUHDW\�IXQFWLRQ�RI�GLVWLQJXLVKLQJ�JRRGV��
�
>7@KH� WUHDW\� WH[W� VKRZV� WKDW� ³>W@KH� XVH� RI� D� WUDGHPDUN´� LV� D� protected 
interest�XQGHU�$UWLFOH����WKDW�PXVW�EH�FRQVLGHUHG�LQ�DVVHVVLQJ�MXVWLILDELOLW\���
$V� D� UHVXOW�� WKH� OHJDO� VWDQGDUG� IRU� ³MXVWLILDELOLW\´�PXVW�EH�GHYHORSHG� LQ�
OLJKW� RI� WKH� UROH� DQG� LPSRUWDQFH� RI� ³>W@KH� XVH� RI� D� WUDGHPDUN�´� DV� WKH�
LQWHUHVW�SURWHFWHG�E\�WKH�SURYLVLRQ���³7KH�XVH�RI�D�WUDGHPDUN´�LV�HVVHQWLDO�
WR�D�WUDGHPDUN¶V�DELOLW\�WR�IXOILO�LWV�EDVLF�WUHDW\�IXQFWLRQ�RI�GLVWLQJXLVKLQJ�
JRRGV�RU�VHUYLFHV�LQ�FRPPHUFH�LQ�WHUPV�RI�WKHLU�TXDOLW\��FKDUDFWHULVWLFV��
DQG�UHSXWDWLRQ���$JDLQVW�WKDW�EDFNJURXQG��WKH�REMHFW�DQG�SXUSRVH�RI�$UWLFOH�
���LQ�SURWHFWLQJ�³>W@KH�XVH�RI�D�WUDGHPDUN´�LV�WR�VDIHJXDUG�WKH�DELOLW\�RI�D�
WUDGHPDUN� WR� IXOO� LWV� EDVLF� WUHDW\� IXQFWLRQ� RI� GLVWLQJXLVKLQJ� D� JRRG� RU�
VHUYLFH� DV� IDU� DV� SRVVLEOH��ZKLOH� SHUPLWWLQJ� D�0HPEHU� WR� DFKLHYH�RWKHU�
OHJLWLPDWH� REMHFWLYHV�� � ,W� DGGV� WKDW� ³>W@KH� REMHFW� DQG� SXUSRVH� RI�
VDIHJXDUGLQJ�WKH�DELOLW\�RI�D�WUDGHPDUN�WR�IXOILO�LWV�EDVLF�WUHDW\�IXQFWLRQ�DV�
IDU� DV� SRVVLEOH� XQTXHVWLRQDEO\� IXUWKHUV� WKH� REMHFW� DQG� SXUSRVH� RI� WKH�
75,3V�$JUHHPHQW�DV�D�ZKROH�´��7KHUH�LV�QR�SDUDOOHO�WR�$UWLFOH����WR�SURWHFW�
WKH�XVH�RI�RWKHU�IRUPV�RI�,3�FRYHUHG�E\�WKH�75,36�$JUHHPHQW�����

�
)URP�WKH�DERYH�SDVVDJH��ZH�FRXOG�IRU�H[DPSOH��GHGXFH�WKDW�WKH�3DQHO¶V�

UHIHUHQFH� WR� ³OHJLWLPDWH� REMHFWLYHV´� FRXOG� DOVR� PHDQ� WKDW� RI� LQWHOOHFWXDO�
SURSHUW\�DV�LQYHVWPHQWV��DV�VHW�RXW�LQ�LQWHUQDWLRQDO�LQYHVWPHQW�WUHDWLHV��
7KH�3DQHO¶V�WUHDWPHQW�RI�³XVH�RI�D�WUDGHPDUN´�LV�LQWHUHVWLQJ�IRU�WKH�IDFW�

WKDW�� WKLV� LV� D�GRFWULQH�� WKDW�� SULPDULO\� UHODWHV� WR�SULYDWH� ODZ�²� WKDW� LV� WKH�

�
 ���. See 5LJKWV�RI�1DWLRQDOV�RI�WKH�8QLWHG�6WDWHV�RI�$PHULFD�LQ�0RURFFR��)U��Y��8�6����
-XGJPHQW�������,�&�-������������QRWLQJ�WKDW�³WKH�&RXUW�FDQ�QRW�DGRSW�D�FRQVWUXFWLRQ�E\�
LPSOLFDWLRQ����������,W�LV�WKH�GXW\�RI�WKH�&RXUW�WR�LQWHUSUHW�WKH�7UHDWLHV��QRW�WR�UHYLVH�WKHP´���
 ���. See 8QGHUVWDQGLQJ� RQ� 5XOHV� DQG� 3URFHGXUHV� *RYHUQLQJ� WKH� 6HWWOHPHQW� RI�
'LVSXWHV�DUW�������$SU������������0DUUDNHVK�$JUHHPHQW�(VWDEOLVKLQJ� WKH�:RUOG�7UDGH�
2UJDQL]DWLRQ��$QQH[���������8�1�7�6�������
� ����� 3DQHO�5XOLQJV�RI�������supra�QRWH����� ����������
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GRPHVWLF� WUDGHPDUN� ODZ� RI� VWDWHV�� DQG� WKH� HOHYDWLRQ� RI� WKLV� GRFWULQH�� LQ�
LQWHUQDWLRQDO�ODZ�JRHV�WR�VKRZ�KRZ�LPSRUWDQW�SULYDWH�ULJKWV�DUH�DW�WKH�JOREDO�
OHYHO��RU�DW�WKH�GRPHVWLF�OHYHO�LQ�UHODWLRQ�WR�LWV�LPPHUVLRQ�DV�SDUW�RI�³SXEOLF�
ULJKWV´������
$QRWKHU�GHGXFWLRQ�WKDW�RQH�FDQ�GUDZ�IURP�WKH�3DQHO¶V�WUHDWPHQW�RI�³EDVLF�

IXQFWLRQ´� LV� WKDW� RWKHU� IRUPV� RI� WUHDW\� LQWHUSUHWDWLRQ�� IRU� H[DPSOH�� WKH�
SULQFLSOHV� VHW� RXW� XQGHU� $UWLFOHV� ��� DQG� ��� 9&/7� DUH� QHFHVVDU\� IRU� WKH�
LQWHUSUHWDWLRQ�RI�³EDVLF�IXQFWLRQ�RI�D�WUDGHPDUN´�LQ�WUHDWLHV�����
<HW��LW�LV�KRZ��ZKDW�LV�DUJXDEO\��D�GLUHFW�UHIHUHQFH�WR�SULYDWH�ULJKWV�KROGHUV�

²� ³SURWHFWHG� LQWHUHVW�´� WKDW� LV� PRVW� QRWDEOH�� RI� WKH� 3DQHO¶V� WUHDWPHQW� RI�
WUDGHPDUNV��VLJQLILFDQW�IRU� WKH�DOO�LPSRUWDQW�HOHPHQW�LQ�WKH�SULYDWL]DWLRQ����
RI� LQWHUQDWLRQDO� ODZ�� �$IWHU�DOO�� LW� LV�$XVWUDOLD� WKDW�PDGH� WKH� ILUVW�PRYH� WR�
UHJXODWH�KRZ�LQWHUQDWLRQDO�FRUSRUDWLRQV�should�UHSUHVHQW�WKHLU�JRRGV�RQ�WKH�
$XVWUDOLDQ� PDUNHW�� ZKHUH� WKH� XVH� RI� D� WUDGHPDUN� ZDV� QR� ORQJHU� DEOH� WR�
GLVWLQJXLVK�WREDFFR�JRRGV�GXH�WR�³SODLQ�SDFNDJLQJ�´�����7KXV��IURP�WKH�SRLQW�
RI� YLHZ� RI� $XVWUDOLD�� WREDFFR� SURGXFWV� ZHUH� D� SXEOLF� KHDOWK� LVVXH� WKDW�
UHTXLUHV�WKH�VWDWH�WR�WDNH�DFWLRQ��HYHQ�LI�VXFK�DFWLRQV�ZRXOG�EH�GHHPHG�DV�WKH�
H[SURSULDWLRQ�RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV� DQG�:72�PHPEHUV� FDQ�� DV� D�
PDWWHU�RI�OHJLWLPDWH�SROLF\��H[SURSULDWH�SULYDWH�WUDGHPDUNV�DV�D�SXEOLF�KHDOWK�
FRQFHUQ��
,I� ZH� LQYRNH� WKH�+DUWLDQ� DSSURDFK� WR� DGMXGLFDWLRQ� DV� HDUOLHU� GLVFXVVHG�

WKHUH� DUH� WZR� LPSRUWDQW� WDNHDZD\V� IURP� WKH� DERYH� DVVHVVPHQW�� � )LUVW��
LQWHUQDWLRQDO�WULEXQDOV�DGMXGLFDWH�GRPHVWLF�ODZV�WKDW�VHHPLQJO\�H[SURSULDWH�
LQWHOOHFWXDO�SURSHUW\�ULJKWV�DV�D�PDWWHU�RI�LQWHUSUHWLQJ�WKRVH�SURYLVLRQV�ZLWKLQ�
WKH� LQWHUQDWLRQDO� WUHDWLHV� WKH\� DUH� SDUW� RI�� � ,Q� RWKHU�ZRUGV�� D�:72�3DQHO�
GLVFXVVLQJ�75,3V�ZLOO�RQO\�UHIHU�WR�GRPHVWLF�ODZV�LI�WKH\�IRUP�SDUW�RI�WKH�
OLWLJDWLRQ�� � 6HFRQGO\�� LQWHUQDWLRQDO� WULEXQDOV� ZLOO� DWWHPSW� WR� RIIHU� VRPH�
OHJLWLPDWH�LQWHUSUHWDWLRQ�RQ�WKH�DXWKRULW\�RI�VWDWHV�WR�UHJXODWH�PDWWHUV�VXFK�
SXEOLF� KHDOWK� JURXQGV� DV� OHJDOO\� YDOLG�� 7KH� SRLQW� LV�� IURP� WKH� +DUWLDQ�
SHUVSHFWLYH��DV�VHW�RXW�LQ�WKLV�VHFWLRQ�RI�WKH�$UWLFOH��LW�LV�WKH�H[LVWHQFH�RI�law�

�
 ���. See, e.g.� 2LO� 6WDWHV� (QHUJ\� 6HUYV�� Y�� *UHHQ¶V� (QHUJ\�*US.�� ���� 6�� &W�� �����
��������VKRZLQJ�KRZ�WKH�6XSUHPH�&RXUW�GHFLGHG�DIWHU�inter partes�UHYLHZ�WKDW�SDWHQWV�
DUH�SXEOLF�ULJKWV�LQ�WKDW�WKH\�GR�QRW�YLRODWH�WKH�8�6��&RQVWLWXWLRQ���
� ����� 9LHQQD�&RQYHQWLRQ��supra�QRWH������DUWV����±����
 ���. See Oil States Energy Servs.� ����6��&W��DW�����±����VKRZLQJ�KRZ�WKH�6XSUHPH�
&RXUW�H[DPLQHG�WKH�FRQFHSW�RI�SXEOLF�ULJKWV�DQG�SULYDWH�ULJKWV�DQG�IRXQG�WKDW�inter partes�
SDWHQWV� DUH� SXEOLF� ULJKWV��� �7KH�&RXUW� DFNQRZOHGJHV� WKDW� SDWHQWV� DUH� SULYDWH� SURSHUW\�
ULJKWV�EXW�³WKH�GHFLVLRQ�WR�JUDQW�D�SDWHQW�LV�D�PDWWHU�LQYROYLQJ�SXEOLF�ULJKWV�²VSHFLILFDOO\��
WKH�JUDQW�RI�D�SXEOLF�IUDQFKLVH�´��Id. DW��������+HQFH��WKLV�LV�DOVR�RQH�IRUP�RI�SULYDWL]DWLRQ�
,�GHYHORS�LQ�WKLV�ZRUN��DOEHLW�DW�WKH�GRPHVWLF�OHYHO��
 ���. Tobacco Plain Packaging Act of 2011��&WK��VV���±����$XVWO����
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DQG�LWV�LQWHUSUHWDWLRQ�ZLWKLQ�FDVHV�VXFK�DV�Australia ² Plain Packaging�WKDW�
UHSUHVHQWV�WKH�LPSRUWDQFH�RI�DGMXGLFDWLRQ���
/DZ�� LQ� WKLV�VLWXDWLRQ��ZDV� WKH� LQWHUQDWLRQDO� ODZ�RI� LQWHOOHFWXDO�SURSHUW\�

SURWHFWLRQ��DV�SHU� WKH�75,3V�$JUHHPHQW�� �%XW��QHYHUWKHOHVV�� that� ODZ��DOVR�
VWDWHV� WKDW� ³>P@HPEHUV� PD\�� LQ� IRUPXODWLQJ� RU� DPHQGLQJ� WKHLU� ODZV� DQG�
UHJXODWLRQV��DGRSW�PHDVXUHV�QHFHVVDU\�WR�SURWHFW�SXEOLF�KHDOWK��������´�����7KXV��
DGMXGLFDWLRQ�VKRXOG�EH�VHHQ�DV�LQWHUSUHWLQJ�DQG�DSSO\LQJ�WKH�ODZ�DQG�ILQGLQJ�
WKH�ULJKW�DQVZHUV�WR�TXHVWLRQV�SRVHG�� �$QG�GHFLVLRQV�VXFK�DV�Australia ² 
Plain packaging� VKRZ� KRZ� DGMXGLFDWLRQ� LV� FULWLFDO� WR� GHWHUPLQLQJ�
LQWHUQDWLRQDO�ODZ�LQ�OLJKW�RI�KRZ�SULYDWH�ULJKWV�DUH�SURWHFWHG��RU�H[SURSULDWHG��
XQGHU�LQWHUQDWLRQDO�ODZ������
�1HYHUWKHOHVV��ZKHQ�+DUW�RQ�D�JHQHUDO�OHYHO�LV�IDFWRUHG�LQWR�WKH�DVVHVVPHQW�

RI� WKH�obligation WKDW�$XVWUDOLD�KDV�XQGHU� LQWHUQDWLRQDO� ODZ��XQGHU�$UWLFOH�
����� RI� WKH�75,3V�$JUHHPHQW��� DQG� WKH� REOLJDWLRQV�RI� RWKHU� FRPSODLQDQWV�
XQGHU�LQWHUQDWLRQDO�ODZ��WKH�DGMXGLFDWLRQ�SURFHVV�FDQ�IXUWKHU�UHYHDO�GLIIHUHQW�
conflicts of norms�DQG�WKH�WRROV�WR�UHVROYH�WKHP������

B. Authority-Rights: The Meaning of “Authority” in China – Enforcement 
,Q�China ² Enforcement��WKH�3DQHO�LQ�SDUW�RI�LWV�DQDO\VLV�RI�WKH�WHUP�³VKDOO�

KDYH�WKH�DXWKRULW\´����DOVR�OLQNHG�WKH�PHDQLQJ�RI�³DXWKRULW\´�WR�SULYDWH�ULJKWV�
KROGHUV������7KH�3DQHO�FRQVWUXHG�³DXWKRULW\´�WR�PHDQ�WKH�³SRZHU�RU�ULJKW�WR�
HQIRUFH�REHGLHQFH��PRUDO�RU� OHJDO�VXSUHPDF\��ULJKW�WR�FRPPDQG�RU�JLYH�D�
ILQDO�GHFLVLRQ´����DQG�LW� LV�IURP�WKLV�PHDQLQJ�WKDW�WKH�3DQHO�H[SODLQHG�WKDW�
VHFWLRQV�RI�WKH�75,3V�$JUHHPHQW�DOVR�LQFOXGH�WKH�DXWKRULW\�RI�SULYDWH�ULJKWV�
KROGHUV��
7KH� 3DQHO� ZDV� SDUWLFXODUO\� FRQFHUQHG� DERXW� 3DUW� ,,,� RI� WKH� 75,3V�

$JUHHPHQW� DQG� LWV� UHODWLRQ� WR� SULYDWH� ULJKWV� KROGHUV� ³JLYHQ� WKH� SRWHQWLDO�
LPSRUWDQFH´���� RI� LQWHUSUHWLQJ� DXWKRULW\� EH\RQG� VWDWH� RU� RWKHU� GHVLJQDWHG�
RIILFLDOV�� � 7KXV�� IRU� WKH� 3DQHO�� SULYDWH� ULJKWV� KROGHUV� ³VKDOO� KDYH� WKH�
DXWKRULW\´� WR� LQLWLDWH� SURFHGXUHV� XQGHU� WKH� 75,3V� $JUHHPHQW����� � 7KH�

�
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUW��������
� ����� 3DQHO�5HSRUWV�RI�������supra�QRWH����� ���������
 ���. See 75,3V�$JUHHPHQW��supra�QRWH������DUW������±�����see also�3DXZHO\Q��supra�
QRWH����GHYHORSLQJ�DQG�VHWWLQJ�RXW�FRQIOLFW�RI�QRUPV�WRROV�LQ�LQWHUQDWLRQDO�ODZ����
� ����� 3DQHO�5HSRUW��Measures Affecting the Protection and Enforcement of Intellectual 
Property Rights�����������������:72�'RF��:7�'6����5��DGRSWHG�$SU�������������
 ���. Id. ¶ �������
 ���. Id.����������
 ���. Id.��������±�������
 ���. Id. ��������
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LQFXUVLRQ� E\� WKH� 3DQHO� LQWR� WKH� QRWLRQ� RI� ³DXWKRULW\´� LV� VLJQLILFDQW� DV� LW�
UHFRJQL]HV�LQWHOOHFWXDO�SURSHUW\�DV�SULYDWH�ULJKWV�EXW�DXWKRUL]HV�WKH�SULYDWH�
ULJKWV� KROGHUV� WR� WDNH� LQLWLDWLYHV� XQGHU� LQWHUQDWLRQDO� ODZ� �WKH� 75,36�
$JUHHPHQW��WR�HQIRUFH�WKH�ULJKWV���,W�LV�DNLQ�WR�WKH�UHFRJQLWLRQ�WKDW�LQGLYLGXDOV�
KDYH�VWDQGLQJ�LQ�LQWHUQDWLRQDO�ODZ�VLPLODU�WR�VWDWHV�DQG�QRQ�VWDWH�DFWRUV��VXFK�
DV�LQWHUQDWLRQDO�LQVWLWXWLRQV��
%H\RQG�� WKH� OHJDO� VHPDQWLFV� LQ� WKH� 3DQHO�� LW� ZRXOG� EH� KDUG� WR� DUJXH�

ZKHWKHU��LI�WKHUH�ZDV�DQ�DSSHDO��WKDW�DUJXPHQW�ZRXOG�KDYH�EHHQ�GLVFDUGHG���
7KXV��LQ�SULQFLSOH��WKH�PHUH�³IDFW�WKDW�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DUH�SULYDWH�
ULJKWV´����JLYHV�FUHGHQFH�WKDW�SULYDWH�ULJKWV�KROGHUV�HQMR\�WKH�DXWKRULW\�WR�WKH�
ULJKW�WR�HQIRUFH�DQG�FUHDWH�D�VSDFH�WR�DGYDQFH�WKH�GHEDWH�RQ�KRZ�SULYDWL]DWLRQ�
RI�LQWHUQDWLRQDO�ODZ�RFFXUV���7KLV�LV�D�UHVXOW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�LQ�
WKH�LQWHUQDWLRQDO�V\VWHP���%XW�EH\RQG�China ² Enforcement�����WKHUH�LV�DOVR�
D� OHVVRQ�LQ�GRPHVWLF�FDVH� ODZ�WR�DOVR�VXSSRUW� WKLV� WKHVLV�GXH� WR� WKH�SXEOLF�
ULJKWV� DQG� SULYDWH� ULJKWV� GHEDWH� ZLWKLQ� LQWHUQDWLRQDO� ODZ� DQG� LQWHOOHFWXDO�
SURSHUW\�ULJKWV��

C. Private-Rights in Privatizing Public Law – The Lesson from Oil States 
Energy 

:H� KDYH� VHHQ� WKDW�� DW� WKH� GRPHVWLF� OHYHO�� FRXUWV� KDYH� FRQILUPHG� WKDW�
LQWHOOHFWXDO�SURSHUW\�DUH�SULYDWH�ULJKWV��DQG�FDQ�DOVR�EH�SXEOLF�ULJKWV������EXW�
ZKDW� DERXW� WKH� FRQFHSW� RI� SULYDWH� ULJKWV� LQ� LQWHUQDWLRQDO� WULEXQDOV"� � 'R�
WULEXQDOV�EHOLHYH�WKDW�SULYDWH�ULJKWV�DUH�DOVR�D�PDWWHU�RI�SXEOLF�ULJKWV�XQGHU�
LQWHUQDWLRQDO� ODZ�� DQG� LI� WKH\� GR�� GRHV� WKLV� PHDQ� WKH� SULYDWL]DWLRQ� RI�
LQWHUQDWLRQDO�ODZ�KDV�FRPH�IXOO�FLUFOH"��,Q�Australia ² Plain Packaging��WKH�
3DQHO� DOVR� FRQILUPHG� WKDW� LQWHOOHFWXDO� SURSHUW\� DUH� SULYDWH� ULJKWV���� DQG�
LQGHHG��DV�DOVR�VWDWHG�LQ�WKH�SUHDPEOH�RI�WKH�75,3V�$JUHHPHQW���7KH�PDMRULW\�
RI� WKH�'6%V�FDVHV�RQ� LQWHOOHFWXDO� SURSHUW\� ULJKWV�KDYH� FRQILUPHG� WKDW� WKH�
75,3V�$JUHHPHQW� UHFRJQL]HV� WKH�SULYDWH� ULJKWV�RI� LQWHOOHFWXDO� SURSHUW\������

�
 ���. Id.���������
� ����� 3DQHO�5HSRUW��China – Measures Affecting the Protection and Enforcement of 
Intellectual Property Rights��:72�'RF��:7�'6����5��DGRSWHG�-DQ�������������
 ���. See, e.g.��2LO�6WDWHV�(QHUJ\�6HUYV���/�/�&��Y��*UHHQH¶V�(QHUJ\�*US�� ����6��&W��
�������������
 ���. See 3DQHO�5HSRUW��Australia – Plain Packaging�����������������������������������
Q�������:7�'6����5��-XQH������������³$UWLFOH����LPSRVHV�DQ�REOLJDWLRQ�RQ�0HPEHUV�
WR�JXDUDQWHH�D�PLQLPXP�OHYHO�RI�SULYDWH�ULJKWV�WR�WUDGHPDUN�RZQHUV�WKDW�DOORZV�WKHP�WR�
VXFFHVVIXO� SURWHFW� WKH� GLVWLQFWLYHQHVV� DQG� VRXUFH�LQGLFDWLQJ� IXQFWLRQ� RI� WKHLU�
PDUNV��������´���
 ���. See, e.g.��Canada ² Patent Protection of Pharmaceutical Products�� �� ������
:72� 'RF�� :7�'6����5� �0DU�� ���� ������� EC ² Protection of Trademarks and 
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�

+RZHYHU�� LW� LV� QRW� RQO\� DV� HQXPHUDWHG� LQ� WKH� SUHDPEOH� RI� WKH� 75,3V�
$JUHHPHQW�� EXW� WKH� '6%� KDV� PDGH� LW� FOHDU� WKDW� SULYDWH� ULJKWV� H[LVW� LQ�
LQWHOOHFWXDO�SURSHUW\��
7KH�HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�LV�DOVR�FOHDUO\�OLQNHG�WR�WKH�

DXWKRULW\�RI�SULYDWH�ULJKWV�KROGHUV���,W�LV�D�SRLQW�WKDW�WKH�3DQHO�LQ�China ² 
Enforcement�ZRXOG�H[SODLQ�LQ�JUHDW�GHWDLO��
�
7KH�3DQHO�DOVR�REVHUYHV�WKDW�D�FRPPRQ�IHDWXUH�RI�6HFWLRQV������DQG���RI�
3DUW�,,,�RI�WKH�75,36�$JUHHPHQW�LV�WKDW�WKH�LQLWLDWLRQ�RI�SURFHGXUHV�XQGHU�
WKHVH�6HFWLRQV�LV�JHQHUDOO\�WKH�UHVSRQVLELOLW\�RI�SULYDWH�ULJKWV�KROGHUV���>$@�
FRQGLWLRQ�WKDW�DXWKRULW\�VKDOO�RQO\�EH�DYDLODEOH�XSRQ�DSSOLFDWLRQ�RU�UHTXHVW�
VHHPV�WR�EH�DVVXPHG�LQ�PXFK�RI�6HFWLRQV������DQG���RI�3DUW�,,,���7KLV�LV�
FRQVLVWHQW�ZLWK�WKH�QDWXUH�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DV�SULYDWH�ULJKWV��
DV� UHFRJQLVHG� LQ� WKH� IRXUWK� UHFLWDO� RI� WKH� SUHDPEOH� RI� WKH� 75,36�
$JUHHPHQW�� $FTXLVLWLRQ� SURFHGXUHV� IRU� VXEVWDQWLYH� ULJKWV� DQG� FLYLO�
HQIRUFHPHQW�SURFHGXUHV�JHQHUDOO\�KDYH�WR�EH�LQLWLDWHG�E\�WKH�ULJKW�KROGHU�
DQG�QRW�ex officio�����

�
7KLV� SDVVDJH� HPSKDVL]HG� WKH� QRWLRQ� RI� SULYDWH� ULJKWV� LQ� LQWHOOHFWXDO�

SURSHUW\��QRW�PHUHO\�DV� WKRVH� VHW�RXW� LQ� WKH� VXEVWDQWLYH� WH[W�RI� WKH�75,3V�
$JUHHPHQW��EXW�DOVR�WKH�HQIRUFHPHQW�SURFHGXUHV�DUH��DV�D�PDWWHU�RI�SRLQW��WKH�
UHVSRQVLELOLW\� RI� ³SULYDWH� ULJKWV� KROGHUV�´� � ,Q� D�+DUWLDQ� FRQWH[W�� WKHQ�� WKH�
HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DV�SULYDWH�ULJKWV�LQ�LQWHUQDWLRQDO�
ODZ� VXEVFULEH� WR� DGMXGLFDWLRQ���� ZKHUH� WKH� DXWKRULW\� RI� WKH� SULYDWH� ULJKWV�
KROGHUV�KHOSV�WR�GHWHUPLQH�KRZ�LQIULQJHPHQW��RU�UXOHV�YLRODWLRQ��RFFXU��DQG�
ZKHUH�WKH�FRUUHFW�UHPHGLHV�LQ�WKH�ODZ�DUH��WKH�75,3V�$JUHHPHQW�DQG�:72�
&RYHUHG�$JUHHPHQW���
7KXV��ZKDW�VKRXOG�EH�HPSKDVL]HG�LV�WKDW�WKH�DGMXGLFDWLRQ�RI�LQWHOOHFWXDO�

SURSHUW\�ULJKWV�XQGHU�SXEOLF�LQWHUQDWLRQDO�ODZ�PDQLIHVWV�ERWK�SULYDWH�ULJKWV�
DV�WKH�FHQWUH�RI�DFWLRQ�IRU�LQWHUSUHWLQJ�WKH�SXEOLF�QDWXUH�RI�LQWHUQDWLRQDO�ODZ���
7KLV�SURFHVV�KHOSV�WR�IRUP�D�FXOWXUH�RI�SULYDWL]DWLRQ�WKDW�HPDQDWHV�IURP�WKH�
SXEOLFQHVV�RI�LQWHUQDWLRQDO�ODZ���7KLV�REVHUYDWLRQ�LV�VLPLODU�WR�ZKDW�WKH�Oil 
States Energy� FRXUW� VDLG�RI� WKH�SURFHVV�RI� UHYLHZLQJ�SDWHQWV� inter partes��

�
Geographical Indicators for Agricultural Products and Foodstuffs�� �� ��������
:7�'6����5� �0DU�� ���� � ������� China ² Measures Affecting the Protection and 
Enforcement of Intellectual Property Rights�����������:7�'6����5��-DQ������������India 
² Patent Protection for Pharmaceutical and Agricultural Chemical Products�� �� ����
:7�'6���$%�5��'HF�������������
 ���. China – Enforcement��:72�'RF��:7�'6����5�����������
 ���. See 6HXED��supra QRWH�����DW���±����
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SXEOLF� ULJKWV� LV� ³EHWZHHQ� WKH� JRYHUQPHQW� DQG� RWKHUV´���� DQG� KHQFH�� WKH�
SULYDWL]DWLRQ�RI�LQWHUQDWLRQDO�ODZ�LV�VLPLODUO\�EHWZHHQ�SULYDWH�ULJKWV�KROGHUV�
RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�LQ�WKH�LQWHUQDWLRQDO�V\VWHP�DQG�WKH�VWDWHV�WKDW�
HQIRUFH�LQWHUQDWLRQDO�ODZ��

D. Lex Cosmopolis: Private Hard Law Beyond TRIPS? 
7KH� PRYH� WRZDUGV� VXSHU%,7V� RU� RWKHU� W\SHV� RI� )7$V� ZLWK� VWURQJ�

LQWHOOHFWXDO� SURSHUW\� ULJKWV� SURYLVLRQV� KDYH� WR� VRPH� H[WHQW�� UHSUHVHQWHG� D�
IRUP� RI� FRQYHUJHQFH� RI� VWURQJ� SULYDWH� ULJKWV� UXOHV�� RU� KDUG� ODZ� EH\RQG�
75,3V�� �/HW�PH�EULHIO\�RXWOLQH� VRPH�RI� WKRVH�GHYHORSPHQWV� WR� VKRZ�KRZ�
SULYDWH�ULJKWV�DQG�WKH�UHJXODWRU\�QHHGV�RI�SULYDWH�DFWRUV�FRQYHUJHV�DV�SDUW�RI�
D� FRVPRSROLWDQ� V\VWHP� RI� UXOHV� �lex cosmopolis�� WKDW� FRQWULEXWHV� WR� WKH�
SULYDWLVDWLRQ�RI�LQWHUQDWLRQDO�ODZ��
,Q�HVVHQFH��lex cosmopolis�UHSUHVHQWV�WKH�XQLYHUVDOLW\�RI�LQWHUQDWLRQDO�OHJDO�

QRUPV�DQG�WKH�UXOH�RI�ODZ�IRU�WKH�IXQFWLRQLQJ�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�
LQ�WKH�JOREDO�HFRQRPLF�V\VWHP�GXH�WR�WKH�H[WHQW�VWURQJ�LQWHOOHFWXDO�SURSHUW\�
UXOHV�DUH�LQIOXHQFHG�E\�SULYDWH�DFWRUV�DQG�RU�UHIOHFWV�SULYDWH�ODZ�QRUPV��
2QH� ZD\� RI� LOOXVWUDWLQJ� WKH� LGHD� RI� lex cosmopolis� LV� WKURXJK� WKH�

SUROLIHUDWLRQ�RI�³75,3V�SOXV´� �VRPHWLPHV� UHIHUUHG� WR�DV�³VXSHU%,76�� W\SH�
IUHH�WUDGH�DJUHHPHQWV����EHWZHHQ�WKH�8QLWHG�6WDWHV�DQG�SDUWQHU�6WDWHV��ZKHUH�
VXFK� DJUHHPHQWV�� FRQWDLQ� VXEVWDQWLDO� LQWHOOHFWXDO� SURSHUW\� SURYLVLRQV�� � ,�
VKRXOG�DOVR��SRLQW�RXW��WKDW�WKH�LGHD�RI�lex cosmopolis�LV�DOVR�HYLGHQW�LQ�WKH�
PHJD�UHJLRQDO� WUDGH� DJUHHPHQWV� VXFK� DV� 733� RU� &(7$�� (XURSHDQ�
3DUWQHUVKLS�$JUHHPHQWV��(3$V��RU�%,76�ZLWK�LQWHOOHFWXDO�SURSHUW\�FKDSWHUV��
VRPH�RI�ZKLFK�KDV�EHHQ�GLVFXVVHG�LQ�SUHYLRXV�SDUWV�RI�WKLV�ZRUN���+HQFH��P\�
DUJXPHQWV�KHUH��LV�OLPLWHG�WR�HDUO\�)7$V�WKDW�KDYH�EHHQ�VLJQHG�EHWZHHQ�WKH�
8QLWHG�6WDWHV�DQG�SDUWQHU�FRXQWULHV��DV�WKH\�FDQ�KDYH�globalize�LQWHOOHFWXDO�
SURSHUW\�UXOHV��6DPSOHV�RI�WKHVH�)7$V�DUH�LOOXVWUDWHG�EHORZ��
�

�
 ���. See Oil States Energy�� ����6��&W�� DW� ����� �KLJKOLJKWLQJ� RWKHU� LPSOLFDWLRQV� RI�
GLIIHUHQW� DVSHFWV� RI� SULYDWL]DWLRQ��� )RU� RWKHU� LPSOLFDWLRQV� RI� GLIIHUHQW� DVSHFWV� RI�
SULYDWL]DWLRQ��VHH��H�J���/DXUD�'LFNLQVRQ��Public Law Values in a Privatized World�����
<$/(�-��,17¶/�/��������������
� ����� )RU� DQ� RYHUYLHZ� RI�75,3V�SOXV� DJUHHPHQWV�� VHH %U\DQ�0HUFXULR��TRIPs-Plus 
Provisions in FTAs: Recent Trends, in 5(*,21$/�75$'(�$*5((0(176�$1'�7+(�:72�
/(*$/�6<67(0��/RUDQG�%DUWHOV�	�)HGHULFR�2UWLQR��HGV����������3HGUR�5RIIH��&KULVWRSK�
6SHQQHUPDQQ� 	� -RKDQQD� YRQ� %UDXQ�� Intellectual Property Rights in Free Trade 
Agreements: Moving Beyond TRIPS Minimum Standards��in 5(6($5&+�+$1'%22.�21�
7+(�3527(&7,21�2)�,17(//(&78$/�3523(57<�81'(5�:72�58/(6��&DUORV�0��&RUUHD��
HG��� �������7KRPDV�&RWWLHU� HW� DO���The Prospects of TRIPs-Plus Protection in Future 
Mega-Regionals, in� 0(*$�5(*,21$/� 75$'(� $*5((0(176� �7KLOR� 5HQVPDQQ�� HG���
�������
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�� 8�6��²� $XVWUDOLD� )UHH� 7UDGH� $JUHHPHQW� �HQWHUHG� LQWR� IRUFH� RQ� ��
-DQXDU\�����������
�� 8�6�� ²� %DKUDLQ� )UHH� 7UDGH� $JUHHPHQW� �HQWHUHG� LQWR� IRUFH� RQ� ��
-DQXDU\����������
�� 8�6��²�'RPLQLFDQ�5HSXEOLF�&HQWUDO�$PHULFD�)UHH�7UDGH�$JUHHPHQW�
�HQWHUHG�LQWR�IRUFH�RQ���-DQXDU\�����������
�� 8�6��²�&KLOH�)UHH�7UDGH�$JUHHPHQW��HQWHUHG�LQWR�IRUFH�RQ���-DQXDU\�
����������
�� 8�6��²�&RORPELD�7UDGH�3URPRWLRQ�$JUHHPHQW��HQWHUHG�LQWR�IRUFH�RQ�
���0DUFK�����������
�� 8�6�� ²� -RUGDQ� )UHH� 7UDGH� $JUHHPHQW� �HQWHUHG� LQWR� IRUFH� RQ� ���
'HFHPEHU�����������
�� 8�6��²�.RUHD�)UHH�7UDGH�$JUHHPHQW��HQWHUHG�LQWR�IRUFH�RQ����0DUFK�
����������
�� 8�6�� ²�0RURFFR� )UHH� 7UDGH� $JUHHPHQW� �HQWHUHG� LQWR� IRUFH� RQ� ��
-DQXDU\�����������
�� 8�6��²�1RUWK�$PHULFDQ�)UHH�7UDGH�$JUHHPHQW��HQWHUHG�LQWR�IRUFH�RQ�
��-DQXDU\�����������
�� 8�6��²�2PDQ�)UHH�7UDGH�$JUHHPHQW��HQWHUHG�LQWR�IRUFH�RQ���-DQXDU\�
����������
�� 8�6��²�3DQDPD�7UDGH�3URPRWLRQ�$JUHHPHQW��HQWHUHG�LQWR�IRUFH�RQ�
���2FWREHU�����������

�
� ����� 8QLWHG�6WDWHV�±�$XVWUDOLD�)UHH�7UDGH�$JUHHPHQW��0D\��������������,�/�0������.�
� ����� 8QLWHG�6WDWHV�±�%DKUDLQ�)UHH�7UDGH�$JUHHPHQW��6HSW���������������,�/�0������
� ����� 'RPLQLFDQ�5HSXEOLF�±�&HQWUDO�$PHULFD�±�8QLWHG�6WDWHV�)UHH�7UDGH�$JUHHPHQW�
�&$)7$�'5����
� ����� 8QLWHG�6WDWHV�±�&KLOH�)UHH�7UDGH�$JUHHPHQW��-XQH�������������,�/�0��������
� ����� 8QLWHG� 6WDWHV� ±� &RORPELD� 7UDGH� 3URPRWLRQ� $JUHHPHQW�� 3XE�� /�� 1R� �������
�������
 ���. Agreement Between the United States of America and the Hashemite Kingdom 
of Jordan on the Establishment of a Free Trade Area��-RUGDQ�8�6���2FW���������������
,�/�0������
� ����� )UHH�7UDGH�$JUHHPHQW�%HWZHHQ�WKH�8QLWHG�6WDWHV�RI�$PHULFD�DQG�WKH�5HSXEOLF�
RI�.RUHD��.RUHD�8�6���-XQH�������������,�/�0�������
 ���. United States – Morocco Free Trade Agreement�DUW�����������0RURFFR�8�6���-XQH�
���� ������ ��� ,�/�0�� ���� �SURYLGLQJ� SDWHQW� SURWHFWLRQ� IRU� ³QHZ� XVHV� RI� D� NQRZQ�
SURGXFW�������IRU�WKH�WUHDWPHQW�RI�KXPDQV�DQG�DQLPDOV´����3ULRU�WR�WKLV��0RURFFR�GLG�QRW�
SURYLGH� IRU� VXFK� SURWHFWLRQ� XQGHU� LWV� LQWHOOHFWXDO� SURSHUW\� ODZV� RU� LQWHUQDWLRQDO�
REOLJDWLRQV��
� ����� 7KH�1RUWK�$PHULFDQ�7UDGH�$JUHHPHQW��'HF��������������,�/�0�������HQWHUHG�
LQWR�IRUFH�-DQ������������
� ����� 2IILFH�RI�WKH�8QLWHG�6WDWHV�7UDGH�5HSUHVHQWDWLYH��Oman Free Trade Agreement�
�)HE����������������SP��
� ����� 2IILFH� RI� WKH� 8QLWHG� 6WDWHV� 7UDGH� 5HSUHVHQWDWLYH�� U.S.-Panama Trade 
Promotion Agreement��)HE����������������SP��
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�

�� 8�6��²�3HUX�7UDGH�3URPRWLRQ�$JUHHPHQW� �HQWHUHG� LQWR� IRUFH� RQ� ��
)HEUXDU\�����������
�� 8�6��²�6LQJDSRUH�)UHH�7UDGH�$JUHHPHQW��HQWHUHG�LQWR�IRUFH���-DQXDU\�
����������

�
7KH�DERYH�H[DPSOHV�RI�8�6��²�)7$V��ZHUH�PRVWO\�QHJRWLDWHG�DQG�VLJQHG�

LQ�DURXQG�WKH�VDPH�WLPH�IUDPH�RI�WKH�75,3V�$JUHHPHQW�RU��DIWHU�WKH�75,3V�
$JUHHPHQW�FDPH�LQWR�IRUFH���2QH�RI�WKH�FRPPRQDOLWLHV�DERXW�WKHVH�)7$V��LV�
WKDW� WKH\� KDYH� LGHQWLFDO� LQWHOOHFWXDO� SURSHUW\� SURYLVLRQV� WKDW� IROORZ� D�
SDUWLFXODU�WHPSODWH��DQG�WKH�LQWHOOHFWXDO�SURSHUW\�SURYLVLRQV�DUH�JHQHUDOO\�VHW�
RXW�LQ�FKDSWHUV�IRXUWHHQ�WKURXJK�WR�HLJKWHHQ������+RZHYHU��ZKHQ�FRPSDUHG�
WR�WKH�SURWHFWLRQ�RI� LQWHOOHFWXDO�SURSHUW\�XQGHU�WKH�75,3V�$JUHHPHQW�� LW� LV�
HYLGHQW�WKDW�WKH�PLQLPXP�VWDQGDUGV�XQGHU�WKH�75,3V�DUH�VXUSDVVHG�E\�WKH�
SURYLVLRQV�LQ�WKHVH�)7$V���7KXV��DV�³75,3V�SOXV´�DJUHHPHQWV��WKH\�HVWDEOLVK�
KLJKHU� VWDQGDUGV� IRU� LQWHOOHFWXDO� SURSHUW\� SURWHFWLRQ� WKDQ� WKH� 75,3V�
$JUHHPHQW��DQG� WKH\�H[WHQG�SURWHFWLRQ� WR�PRUH�FDWHJRULHV�RI�³LQWHOOHFWXDO�
SURSHUW\�ULJKWV´�����VXFK�DV�SKDUPDFHXWLFDO�GDWD��WHVW�GDWD�SURWHFWLRQ��RU�WKH�
H[WHQVLRQ�RI�SDWHQW�WHUPV�������$�VHOHFWLYH�H[DPLQDWLRQ�RI�WKH�VFRSH�RI�VRPH�

�
� ����� 2IILFH�RI� WKH�8QLWHG�6WDWHV�7UDGH�5HSUHVHQWDWLYH��The Peru Trade Agreement�
�)HE����������������SP����
 ���. United States – Singapore Free Trade Agreement,�0D\�������������,�/�0�������
��������
� ����� :KLOH�PRVW�RI�WKH�LQWHOOHFWXDO�SURSHUW\�FKDSWHUV�DUH�OHQJWK\��QRUPDOO\����WR����
SDJHV��WKH�US ² Israel FTA�RI������FRQWDLQV�RQO\�D�VLQJOH�JHQHUDO�SURYLVLRQ��LQ�$UWLFOH�
����SURYLGLQJ�0)1�DQG�WKH�QHHG�WR�XSKROG�REOLJDWLRQV�XQGHU�ELODWHUDO�DQG�PXOWLODWHUDO�
DJUHHPHQWV�RQ�LQWHOOHFWXDO�SURSHUW\�ULJKWV���+RZHYHU��WKLV�ZDV�D�SUH�75,36�$JUHHPHQW��
See�US – Israel Free Trade Agreement� DUW������$SU��������������� ,�/�0��������������
$OVR��WKH�US – Jordan FTA�LQWHOOHFWXDO�SURSHUW\�SURYLVLRQV�DUH�VHW�RXW�LQ�$UWLFOH���DQG�
GR�QRW�FRPPDQG�WKH�VDPH�QXPEHU�RI�SDJHV�FRPSDUH�WR�WKH�RWKHU�)7$V�PHQWLRQHG�DERYH��
See�Agreement Between the United States of America and the Hashemite Kingdom of 
Jordan on the Establishment of a Free Trade Area��-RUGDQ�8�6���2FW���������������,/0�
����
 ���. See, e.g.��+HQQLQJ�*URVVH�5XVH�.KDQ��The International Law Relation Between 
TRIPs and Subsequent TRIPs-Plus Free Trade Agreements: Towards Safeguarding 
TRIPS Flexibilities?�� ��� -��  ,17(//� 3523��/�� ���� �������� 6XV\�)UDQNHO��Challenging 
TRIPs-Plus Agreements: The Potential Utility of Non-Violation�Disputes�� ��� -�� ,17��
(&21��/���������������%HDWULFH�/LQGVWURP��1RWH��Scaling Back TRIP-Plus: An Analysis 
of Intellectual Property Provisions in Trade Agreements and Implications for Asia and 
the�Pacific�����1�<�8��-��,17¶/�/��	�32/��������������6DQGHHS�0LWWDO��Effects of TRIPs 
Plus Provisions in International Trade Agreements upon Access to Medicines in 
Developing�Countries������-��,17(//��3523��576��������������
 ���. See�:DHO�$UPRXWL�	�0RKDPPDG�1VRXU��Data Exclusivity for Pharmaceuticals 
in Free Trade Arrangements: Models in Selected United States Free Trade Agreements��
���+286� -��,17/� /����������� �GHVFULELQJ�SDWHQW� OLQNDJH�DV�³D�GHFLVLRQ�E\� UHJXODWRU\�
DXWKRULWLHV�WR�JUDQW�PDUNHWLQJ�DSSURYDO�IRU�GUXJV�WKDW�HQMR\�SDWHQW�SURWHFWLRQ´�EDVHG�RQ�
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RI� WKH�)7$V�� DQG� WKHLU� ³75,3V�SOXV´� VWDQGDUGV�� DV� D�PDWWHU� RI� LOOXVWUDWLYH�
SXUSRVHV�RQO\��VKRZV�WKDW�VXFK�KLJKHU�VWDQGDUGV�ZHUH�SXUHO\�WR�DVVLVW�RWKHU�
QRUPV� LQ� EXLOGLQJ� D� UHODWLRQVKLS� IRU� WKH� DGYDQFHPHQW� RI� LQWHUQDWLRQDO�
LQWHOOHFWXDO�SURSHUW\�ODZ��
7KH�US ² Singapore FTA��IRU�H[DPSOH��DV�ZHOO�DV�WKH�75,3V�$JUHHPHQW��

SURYLGHV�IRU�WKH�RSSRVLWLRQ�RI�D�WUDGHPDUN�GXULQJ�UHJLVWUDWLRQ���³(DFK�SDUW\�
VKDOO� DIIRUG� DQ� RSSRUWXQLW\� IRU� WKH� UHJLVWUDWLRQ� RI� D� WUDGHPDUN� WR� EH�
RSSRVHG�´���� �7KH�75,3V�$JUHHPHQW�� IRU� LWV�SDUW��SURYLGHV� WKDW� ³PHPEHUV�
PD\� DIIRUG� DQ� RSSRUWXQLW\� IRU� WKH� UHJLVWUDWLRQ� RI� D� WUDGHPDUN� WR� EH�
RSSRVHG�´�����7R�WKH�XQWUDLQHG�H\H��WKH�VXEWOH�GLIIHUHQFH�LQ�ODQJXDJH�GRHV�QRW�
DSSHDU� LPPHGLDWHO\�� KRZHYHU�� WKH� VHPDQWLFV� RI� WKH� ZRUGLQJ� RI� HDFK�
SURYLVLRQ�FOHDUO\�KLJKOLJKWV�D�GLIIHUHQFH���³VKDOO´�YHUVXV�³PD\�´��7KXV��LQ�WKLV�
UHJDUG��RQH�PXVW�VHH�WKLV�VXEWOH�GLIIHUHQFH�DV�PDQGDWRU\�����
,Q� WKH� US ² Chile FTA�� WKH� EDU� ZDV� UDLVHG� IRU� WKH� SURWHFWLRQ� RI�

XQGLVFORVHG� LQIRUPDWLRQ����� � :KHUHDV� WKH� 75,3V� $JUHHPHQW� SURYLGHV�
PHDVXUHV� WR� EH� WDNHQ� WR� SURWHFW� XQGLVFORVHG� LQIRUPDWLRQ� ³DJDLQVW� XQIDLU�
FRPPHUFLDO� XVH�´���� � LQ� WKH�US ² Chile FTA� LW� DSSHDUV� WR� SURKLELW� WKLUG�
SDUWLHV� LQ� D� EURDG� VHQVH�� DV� LW� VWDWHV� WKDW� ³WKH� SDUW\� VKDOO� QRW� SHUPLW� WKLUG�
SDUWLHV� QRW� KDYLQJ� WKH� FRQVHQW� RI� WKH� SHUVRQ� SURYLGLQJ� WKH�
LQIRUPDWLRQ��������´�����:KDW�WKLV�VHHPV�WR�VXJJHVW�LV�WKDW�WKLUG�SDUWLHV�VKRXOG�
ORRN�HOVHZKHUH�VKRXOG� WKH\� UHTXLUH�DFFHVV� WR�XQGLVFORVHG� LQIRUPDWLRQ�DQG�
QRW�WKH�SXEOLF�DXWKRULWLHV�ZKHUH�VXFK�LQIRUPDWLRQ�LV�EHLQJ�KHOG�����
)XUWKHUPRUH�� WKH� LVVXH�RI� FRPSXOVRU\� OLFHQVLQJ� VHHPV� WR�EH�RQH�RI� WKH�

PRVW� UHVWULFWLYH��ZKLFK� LV�FRPPRQ� LQ�PRVW�RI� WKH�)7$V� WKDW�JRHV�EH\RQG�
ZKDW�WKH�75,36�SURYLGHV���)RU�LQVWDQFH��WKH�US ² Australia FTA����SURYLGHV�
WKDW�FRPSXOVRU\� OLFHQVLQJ� LV�SURKLELWHG��EXW�FDQ�EH�JUDQWHG� LQ�H[FHSWLRQDO�
�
WKH�FRQVHQW�RI�WKH�SDWHQW�KROGHU���
 ���. US – Singapore FTA��supra�QRWH������DUW�����������
 ���. 75,36�$JUHHPHQW��supra�QRWH������DUW���������
 ���. See :HH� /RRQ� 1J�/R\�� IP and FTAs of Singapore: Ten Years On�� in��
,17(//(&78$/�3523(57<�$1'�)5((�75$'(�$*5((0(176�,1�7+(�$6,$�3$&,),&�5(*,21 
�����&KULVWRSK�$QWRQV�	�5HWR�+LOW\�HGV����������
 ���. See� )UHH�7UDGH�$JUHHPHQW��&KLOH�8�6��� supra� QRWH� ����� DUW�� ��������� �³>7@KH�
3DUW\�VKDOO�QRW�SHUPLW�WKLUG�SDUWLHV�QRW�KDYLQJ�WKH�FRQVHQW�RI�WKH�SHUVRQ�SURYLGLQJ�WKH�
LQIRUPDWLRQ�WR�PDUNHW�D�SURGXFW�EDVHG�RQ�WKLV�QHZ�FKHPLFDO�HQWLW\��RQ�WKH�EDVLV�RI�WKH�
DSSURYDO�JUDQWHG�WR�WKH�SDUW\�VXEPLWWLQJ�VXFK�LQIRUPDWLRQ�´���
 ���. See�75,36�$JUHHPHQW��supra�QRWH������DUW���������
� ����� )UHH�7UDGH�$JUHHPHQW��&KLOH�8�6���supra�QRWH������DUW������������
 ���. See (OLVD�:DONHU�(FKHQLTXH��Implementing the IP Chapter of the FTA Between 
Chile and the USA: Criticisms and Realities from a Developing Country Perspective����
6&5,37('������������������
� ����� 8QLWHG�6WDWHV�±�$XVWUDOLD�)UHH�7UDGH�$JUHHPHQW�����0D\����������,�/�0��������
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FLUFXPVWDQFHV� WKDW� KDYHWR� GR� ZLWK� ³DQWLFRPSHWLWLYH�´� ³SXEOLF� QRQ�
FRPPHUFLDO� XVH�´� RU� ³QDWLRQDO� HPHUJHQF\�´���� � 6LPLODU� SURYLVLRQV� FDQ� EH�
IRXQG�LQ�WKH�US ² Singapore FTA����DQG�WKH�US ² Jordan FTA������7KHUH�
DUH�FHUWDLQ�FRQGLWLRQV�IRU�D�FRPSXOVRU\�OLFHQFH�XQGHU�WKH�75,3V�$JUHHPHQW��
EXW�QR�³UHVWULFWLRQV�RQ�WKH�FLUFXPVWDQFHV�LQ�ZKLFK�D�FRPSXOVRU\�OLFHQVH�PD\�
EH� LVVXHG´���� KHQFH�� WKH� )7$V¶� UHVWULFWLRQV� RQ� FRPSXOVRU\� OLFHQVLQJ� FDQ�
FUHDWH� GLIILFXOWLHV� IRU� JRYHUQPHQWV� DQG� WKLUG� SDUWLHV� WR� JDLQ� DFFHVV� WR� WKH�
FRPPHUFLDO� GDWD� RI� SKDUPDFHXWLFDO� FRPSDQLHV����� � 7KXV�� EDVHG� RQ� WKH�
UHVWULFWLRQV�RQ�FRPSXOVRU\� OLFHQVLQJ� LQ�)7$V�� WKH� UHDO� UHDVRQV�IRU�75,3V�
SOXV� DJUHHPHQWV� HPHUJHV�� � WR� FLUFXPYHQW� KRZ� JRYHUQPHQWV� ZHUH�
appropriating�WKH�LQWHOOHFWXDO�DVVHWV�RI�SULYDWH�ULJKWV�KROGHUV��
:KDW�VRPH�RI�WKH�DFDGHPLF�SDSHUV�RQ�75,3V�3OXV�DJUHHPHQWV�KDYH�IRXQG�

LV�WKDW�WKH\�SURPRWH�WKH�LQWHUHVWV�RI�SULYDWH�ULJKWV�KROGHUV�DW�D�JUHDWHU�UDWH�
WKDQ�WKH�75,3V�$JUHHPHQW������7KLV�ILQGLQJ�VKRXOG�QRW�EH�VXUSULVLQJ��JLYHQ�
WKDW�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�QHJRWLDWLRQV�KDYH�DOZD\V�EHHQ�GULYHQ�
E\�SULYDWH�LQWHUHVWV������%XW�WKH�SUROLIHUDWLRQ�RI�75,3V�SOXV�DJUHHPHQWV�KHOSV�
WR�VKDSH�WKH�lex cosmopolis�E\�PDQGDWLQJ�FRPSOLDQFH�WR�RWKHU�LQWHOOHFWXDO�
SURSHUW\�WUHDWLHV�WKDW�DUH�QRW�ZLWKLQ�WKH�FRQILQHV�RI�WKH�75,3V���)RU�H[DPSOH��
XQGHU� WKH�US ² Australia FTA�� $XVWUDOLD�ZDV� UHTXLUHG� WR� DFFHGH� WR� WKH�
:&7��:337�EHIRUH�WKH�HQWU\�LQWR�GDWH�RI�WKH�DJUHHPHQW������$QG�VLPLODUO\��
XQGHU�WKH�US ² Singapore FTA��6LQJDSRUH�ZDV�UHTXLUHG�WR�UDWLI\�D�QXPEHU�
RI� WUHDWLHV�VXFK�DV� WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�IRU� WKH�3URWHFWLRQ�RI�1HZ�
9DULHWLHV� RI� 3ODQWV� ������� 8329� &RQYHQWLRQ����� WKH� 3DWHQW� &RRSHUDWLRQ�
7UHDW\��3&7���:,32�&RS\ULJKW�7UHDW\��:&7���ZKLFK�RIIHUV�SURWHFWLRQ�IRU�
ZRUNV�LQ�WKH�GLJLWDO�ZRUOG��DQG�:,32�3HUIRUPDQFHV�DQG�3KRQRJUDPV�7UHDW\�
�:337��� JLYLQJ� SXEOLF� SHUIRUPHUV� SURWHFWLRQ� IRU�ZRUNV� DQG� SURGXFHUV� RI�
�
 ���. Id.�DUW����������D�±�E���
� ����� )UHH�7UDGH�$JUHHPHQW��6LQJDSRUH�8�6���VXSUD�QRWH������DW�DUW����������E���
� ����� $JUHHPHQW�%HWZHHQ�WKH�8QLWHG�6WDWHV�RI�$PHULFD�DQG�WKH�+DVKHPLWH�.LQJGRP�
RI�-RUGDQ�RQ�WKH�(VWDEOLVKPHQW�RI�D�)UHH�7UDGH�$UHD��-RUGDQ�8�6��DUW���������
� ����� 3HWHU�'UDKRV�HW�DO���Pharmaceuticals, Intellectual Property and Free Trade: The 
Case of the US-Australia Free Trade AgreemenW,����3520(7+(86������������������
 ���. Id.�
 ���. See, e.g.��/LQGVWURP��supra�QRWH������
 ���. See� 686$1� 6(//�� 35,9$7(� 32:(5�� 38%/,&� /$:�� 7+(� */2%$/,=$7,21� 2)�
,17(//(&78$/�3523(57<�5,*+76�����������3HWHU�'UDKRV��HW��DO��supra�QRWH������DW�����
�VXJJHVWLQJ� WKDW� PXOWLQDWLRQDOV� KDYH� FRRUGLQDWHG� LQWHOOHFWXDO� SURSHUW\� ULJKWV� LQ�
LQWHUQDWLRQDO�WUHDWLHV���
� ����� )UHH�7UDGH�$JUHHPHQW��$XVWO�8�6���supra�QRWH������DUW��������
� ����� ,QWHUQDWLRQDO�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�1HZ�9DULHWLHV�RI�3ODQWV��'HF�����
������DV�LW�UHODWHV�WR�WKH�SDWHQWLQJ�RI�SODQWV���see also�75,36�$JUHHPHQW��supra�QRWH������
DUW��������E���SURYLGLQJ�IRU�WKH�SURWHFWLRQ�RI�SODQW�YDULHWLHV�WKURXJK�SDWHQWV���
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WKRVH�ZRUNV�HVSHFLDOO\�IRU�WKH�IL[DWLRQ�RI�VRXQGV������
2WKHU�)7$V�UHTXLUH�WKH�DFFHVVLRQ�WR�VLPLODU�WUHDWLHV��VXFK�DV�WKH�%XGDSHVW�

7UHDW\�RQ�WKH�,QWHUQDWLRQDO�5HFRJQLWLRQ�RI�WKH�'HSRVLW�RI�0LFURRUJDQLVPV�
IRU�WKH�3XUSRVHV�RI�3DWHQW�3URFHGXUH������������WKH�7UDGHPDUN�/DZ�7UHDW\�
��������WKH�3DWHQW�/DZ�7UHDW\���������WKH�+DJXH�$JUHHPHQW�&RQFHUQLQJ�WKH�
,QWHUQDWLRQDO� 5HJLVWUDWLRQV� RI� ,QGXVWULDO� 'HVLJQV� �������� WKH� &RQYHQWLRQ�
5HODWLQJ�WR�WKH�'LVWULEXWLRQ�RI�3URJUDPPH�&DUU\LQJ�6LJQDOV�7UDQVPLWWHG�E\�
6DWHOOLWH���������DQG�WKH�0DGULG�3URWRFRO�5HODWLQJ�WR�WKH�0DGLG�$JUHHPHQW�
&RQFHUQLQJ�WKH�,QWHUQDWLRQDO�5HJLVWUDWLRQV�RI�0DUNV�������������7KLV�URXWH��
WR�IXUWKHU�XQLYHUVDOLVH�LQWHOOHFWXDO�SURSHUW\�ULJKWV�WUHDWLHV��DQG�RWKHU�WUHDWLHV�
WKDW�KDYH�LPSOLFDWLRQV�IRU�DVSHFWV�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��FRQVWLWXWH�
KRZ� WKH� LQWHUDFWLRQ� RU� DFFHVVLRQ� WR� WUHDWLHV� IRUP� SDUW� RI� D� FRVPRSROLWDQ�
QHWZRUN�RI�WUHDWLHV�GULYHQ�E\�SULYDWH�ULJKWV��
2QH�RI�WKH�H[SOLFLW�GLIIHUHQFHV�EHWZHHQ�WKH�75,3V�$JUHHPHQW�DQG�)7$V�

VXFK�DV�WKH�US ² Morocco FTA�LV�WKH�FLUFXPYHQWLRQ�RI�75,3V�IOH[LELOLWLHV�
WR� SURYLGH� SDWHQW� SURWHFWLRQ� IRU� H[DPSOH� ³QHZ� XVHV� RI� XVLQJ� D� NQRZQ�
SURGXFW������� >IRU@� WKH� WUHDWPHQW� RI� KXPDQV� DQG� DQLPDOV�´���� � 75,3V�
IOH[LELOLWLHV� SURYLGH� IRU� VRFLR�HFRQRPLF� GHYHORSPHQW� RI� VRPH� FRXQWULHV�
LQFOXGLQJ�WUDQVLWLRQ�SHULRGV��$UWLFOHV���±����DQG�WKH�FULWHULD�IRU�SDWHQWDELOLW\�
LQ�$UWLFOH� ������� � 3ULRU� WR� WKH�US ² Morocco FTA����� 75,3V� IOH[LELOLWLHV�
SURYLGHG� IRU� FRXQWULHV� VXFK� DV� 0RURFFR�� WR� GHWHUPLQH� SDWHQWDELOLW\� IRU�

�
� ����� )UHH� 7UDGH� $JUHHPHQW�� 6LQJDSRUH�8�6��� supra� QRWH� ����� DUW�� ��������� � )RU�
GLVFXVVLRQV�RQ� WKHVH� WUHDWLHV��VHH�JHQHUDOO\�5HEHFFD�0DUWLQ��The WIPO Performances 
Treaty and Phonograms Treaty: Will the U.S. Whistle a New Tune?�����-��&23<5,*+7�
62&¶<�������������-XOLH�6KHLQEODWW��The WIPO Copyright Treaty�����%(5.(/(<�7(&+��
/�-��������������
� ����� )UHH�7UDGH�$JUHHPHQW��3HUX�8�6���supra�QRWH������DUW����������E���
 ���. See, e.g.�� )UHH�7UDGH�$JUHHPHQW�� 3HUX�8�6��� supra� QRWH� ����� DUW�� �������±�����
7UDGH�3URPRWLRQ�$JUHHPHQW�� 3DQ��8�6��� supra� QRWH� ����� DUW�� �������±����� )UHH�7UDGH�
$JUHHPHQW�� 2PDQ�8�6��� supra� QRWH� ����� DUW�� �������±����� )UHH� 7UDGH� $JUHHPHQW��
0RURFFR�8�6�,� supra� QRWH� ����� DUW�� �������±����� )UHH� 7UDGH� $JUHHPHQW�� &KLOH�8�6���
supra�QRWH������DUW���������±�����)UHH�7UDGH�$JUHHPHQW��&RORP��8�6���supra�QRWH������
DUW���������±�����'RPLQLFDQ�5HSXEOLFDQ�&HQWUDO�$PHULFD�)UHH�7UDGH�$JUHHPHQW��'RP��
5HS��8�6���supra�QRWH������DUW���������������%HWZHHQ�WKH�8QLWHG�6WDWHV�RI�$PHULFD�DQG�
WKH�+DVKHPLWH�.LQJGRP�RI�-RUGDQ�RQ�WKH�(VWDEOLVKPHQW�RI�D�)UHH�7UDGH�$UHD��-RUGDQ�
8�6���supra�QRWH������DUWV�������D�±�G���������)UHH�7UDGH�$JUHHPHQW��6��.RU�8�6���supra�
QRWH� ����� DUW�� �������±����� )UHH� 7UDGH� $JUHHPHQW�� %DKU��8�6��� supra� QRWH� ����� DUW��
�������±�����)UHH�7UDGH�$JUHHPHQW��$XVWO�8�6���supra�QRWH������DUW���������±�����
� ����� )UHH�7UDGH�$JUHHPHQW��0RURFFR�8�6���supra�QRWH������DUW�����������
 ���. See�75,36�$JUHHPHQW��supra�QRWH������DUWV������������.�
� ����� See� 2PDU� $ORXL�� Intellectual Property Rights,� LQ� &$3,7$/,=,1*� 21� 7+(�
0252&&2�86� )5((� 75$'(� $*5((0(17�� $� 52$'� 0$3� )25� 68&&(66� ���� �*DU\�
+XIEDXHU�	�&ODLUH�%UXQHO�HGV���������
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NQRZQ�SURGXFWV���)RU�H[DPSOH��$UWLFOH�������D�����E��75,3V�DOORZV�PHPEHUV�
WR�³H[FOXGH�IURP�SDWHQWDELOLW\��GLDJQRVWLF��WKHUDSHXWLF�DQG�VXUJLFDO�PHWKRGV�
IRU�WKH�WUHDWPHQW�RI�KXPDQV�RU�DQLPDOV�´�����+RZHYHU��$UWLFOH���������RI�WKH�
US ² Morocco FTA�FKDQJHV�WKDW�G\QDPLF�DQG�SURYLGHV�IRU�SDWHQWDELOLW\�RI�
NQRZQ�SURGXFWV�WKDW�LQFOXGH�³IRU�WKH�WUHDWPHQW�RI�KXPDQV�DQG�DQLPDOV�´�����
6LPLODUO\��WKH�US ² Australia FTA�UHTXLUHV�WKDW�SDWHQWV�PXVW�EH�DYDLODEOH�
IRU�³QHZ�XVHV�RU�PHWKRGV�RI�XVLQJ�D�NQRZQ�SURGXFW�´�����,Q�WKLV�UHJDUG��WKH�
US ² Australia FTA�³JOREDOL]HV´�WKH�FULWHULD�IRU�SDWHQWDEOH�SURGXFWV�ZLWK�
RWKHU� QDWLRQV�� � %XW� ZKDW� WKHVH� H[DPSOHV� GHPRQVWUDWH� LV� WKDW� D� VWDQGDUG�
SURYLVLRQ�LQ�DQ�)7$�FDQ�LQFUHDVH�WKH�JOREDO�UHDFK�RI�DQ�LQWHOOHFWXDO�SURSHUW\�
QRUP�WKURXJK�WUHDWLHV��
7KH� FRVPRSROLWDQ� QHWZRUN� RI� WUHDWLHV� LV� PRUH� V\QRQ\PRXV� ZLWK�

LQWHOOHFWXDO� SURSHUW\� DQG� UHODWHG� ULJKWV�� � 7KLV� LQFOXGHV�� IURP� D� KLVWRULFDO�
SHUVSHFWLYH�� WKH� 3DULV� DQG� %HUQH� &RQYHQWLRQV����� WKH� QXPHURXV� :,32�
DGPLQLVWHUHG�WUHDWLHV��WKH�75,3V�$JUHHPHQW��DQG�WKH�H[SDQVLYH�LQWHOOHFWXDO�
SURSHUW\�SURYLVLRQV�LQ�)7$V�DQG�UHFHQW�PHJD�UHJLRQDO�WUHDWLHV�VXFK�DV�WKH�
733��� � 7KXV�� WKH� LQWHOOHFWXDO� SURSHUW\� FRVPRSROLWDQ� WUHDW\� QHWZRUN�
SURSDJDWHV�DQ�LQWHUGHSHQGHQF\�RI�REOLJDWLRQV�WKDW�DUH�LQFUHDVLQJO\�VXEMHFW�WR�
FRPSOLDQFH�DQG�HQIRUFHPHQW��
$QRWKHU�LPSDFW�RI�WKH�FRVPRSROLWDQ�QHWZRUN�RI�WUHDWLHV�LQ�WKH�LQWHOOHFWXDO�

SURSHUW\� UHDOP� LV� WKDW� WKH\� SURYLGH� IRU� DQ� DXUD� RI� pluralistic rights� ²�
ZKHUHDV�� YDULRXV� IRUPV� RI� ULJKWV� WKDW� DUH� VXEMHFW� WR� SURWHFWLRQ�� IURP�
WUDGLWLRQDO� NQRZOHGJH�� JHRJUDSKLFDO� LQGLFDWLRQV� WR� WHVW� GDWD� LQ� WKH�
SKDUPDFHXWLFDO�LQGXVWU\�±�FDQ�VKDSH�KRZ�JOREDO�UXOHV�DUH�LQ�V\QF�ZLWK�WKH�
QRWLRQ�RI�rights���,W�LV�DORQJ�WKHVH�OLQHV��WDNLQJ�LQWR�DFFRXQW�WKH�SUROLIHUDWLRQ�
RI�75,3V�SOXV�DJUHHPHQWV��WKDW�lex cosmopolis�ILWV�LQWR�WKH�QDUUDWLYH�DV�SDUW�
RI� WKH� VRFLDO� UHJXODWRU\� QHHGV� RI� WKH� FRPPXQLW\� RI� LQWHOOHFWXDO� SURSHUW\�
DFWRUV� DQG� FRQWULEXWHV� WR� WKH� SDUDGLJPV� DQG� IUDPHV� RI� SULYDWLVDWLRQ� LQ�
LQWHUQDWLRQDO�ODZ��
&ULWLFV�RI�LQWHOOHFWXDO�SURSHUW\�SURYLVLRQV�LQ�)7$V�VXFK�DV�6XV\�)UDQNHO��

KDYH� DUJXHG� WKDW� ³WKH� SUROLIHUDWLRQ� RI� 75,36�SOXV� VWDQGDUGV� PD\�
�
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUW��������D�±�E���
� ����� )UHH�7UDGH�$JUHHPHQW��0RURFFR�8�6�,�supra�QRWH������DUW�����������
� ����� 8QLWHG�6WDWHV�±�$XVWUDOLD�)UHH�7UDGH�$JUHHPHQW��supra�QRWH������DUW����������see 
also�3LQJ�;LRQJ��Patents in TRIPs-Plus Provisions and the Approaches to Interpretation 
of Free Trade Agreements and TRIPs: Do They Affect Public Health?�� ��� -��:25/'�
75$'(�������������
� ����� 3DULV�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�,QGXVWULDO�3URSHUW\��DV�DPHQGHG�RQ�6HSW��
���� ������� 0DU�� ���� ������ ���� 8�1�7�6�� ���� >KHUHLQDIWHU� 3DULV� &RQYHQWLRQ@�� %HUQH�
&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�/LWHUDU\�DQG�$UWLVWLF�:RUNV��DV�DPHQGHG�RQ�6HSW������
������-XO\���������������8�1�7�6������>KHUHLQDIWHU�%HUQH�&RQYHQWLRQ@��
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FXPXODWLYHO\� DPRXQW� WR� D� V\VWHPLF� YLRODWLRQ� RI� WKH� 75,36� $JUHHPHQW�
VWUXFWXUH�DQG�SXUSRVH�´�����,��KRZHYHU��GR�WDNH�D�GLIIHUHQW�YLHZ�RQ�WKH�PDWWHU���
5DWKHU�WKDQ�GHHSHU�KDUPRQL]DWLRQ�UHVXOWLQJ�LQ�QHZ�QRUPV�WKDW�YLRODWHV�WKH�
75,3V�²�RWKHU�LQWHUQDWLRQDO�ODZ�LQVWUXPHQWV��VXFK�DV�)7$V��LQGLFDWH�KRZ�
QRUPV�FDQ�FRQWULEXWH�WR�WKH�HYROXWLRQ�RI�RWKHU�QRUPV���,W�LV�VXFK�FRQWULEXWLRQV�
RU� VRFLDO� UHJXODWRU\� QHHGV� IRU� WKH� FRPPXQLW\� RI� 6WDWHV� DQG� LQWHOOHFWXDO�
SURSHUW\� DFWRUV� WKDW� ,� WULHG� WR� RXWOLQH� ZLWKLQ� WKH� IUDPHZRUN� RI� WKH�
FRVPRSROLWDQ� QHWZRUN� RI� WUHDWLHV� �lex cosmopolis��� � 0RUHRYHU�� WKH�
,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ¶V�)UDJPHQWDWLRQ�5HSRUW����KDV�VXJJHVWHG�D�
VLPLODU� OLQH� RI� DUJXPHQW�� ZKHUH� LW� XQGHUVFRUHV� KRZ� QRUPV� LQWHUDFW� DV�
relationships of interpretation�����
�
����$V�D�OHJDO�V\VWHP��LQWHUQDWLRQDO�ODZ�LV�QRW�D�UDQGRP�FROOHFWLRQ�RI�VXFK�
QRUPV�� �7KHUH�DUH�PHDQLQJIXO�UHODWLRQVKLSV�EHWZHHQ�WKHP�� �1RUPV�PD\�
WKXV�H[LVW� DW�KLJKHU� DQG� ORZHU�KLHUDUFKLFDO� OHYHOV�� WKHLU� IRXQGDWLRQ�PD\�
LQYROYH�JUHDWHU�RU�OHVVHU�JHQHUDOLW\�DQG�VSHFLILFLW\�DQG�WKHLU�YDOLGLW\�PD\�
GDWH�EDFN�WR�HDUOLHU�RU�ODWHU�PRPHQWV�LQ�WLPH��
���� ,Q�DSSO\LQJ� LQWHUQDWLRQDO� ODZ�� LW� LV�RIWHQ�QHFHVVDU\� WR�GHWHUPLQH� WKH�
SUHFLVH�UHODWLRQVKLS�EHWZHHQ�WZR�RU�PRUH�UXOHV�DQG�SULQFLSOHV�WKDW�DUH�ERWK�
YDOLG�DQG�DSSOLFDEOH�LQ�UHVSHFW�RI�D�VLWXDWLRQ���)RU�WKDW�SXUSRVH�WKH�UHOHYDQW�
UHODWLRQVKLSV�IDOO�LQWR�WZR�JHQHUDO�W\SHV��

��Relationships of interpretation.� �7KLV�LV�WKH�FDVH�ZKHUH�RQH�QRUP�
DVVLVWV� LQ� WKH� LQWHUSUHWDWLRQ� RI� DQRWKHU�� �$� QRUP�PD\� DVVLVW� LQ� WKH�
LQWHUSUHWDWLRQ� RI� DQRWKHU� QRUP� IRU� H[DPSOH� DV� DQ� DSSOLFDWLRQ��
FODULILFDWLRQ�� XSGDWLQJ�� RU� PRGLILFDWLRQ� RI� WKH� ODWHU�� � ,Q� VXFK� D�
VLWXDWLRQ��ERWK�QRUPV�DUH�DSSOLHG�LQ�FRQMXQFWLRQ�����

�
%DVHG�RQ�WKLV�SURJQRVLV�IURP�WKH�,/&��DQG�WKH�DUJXPHQWV�,�VHW�RXW�DERYH��

lex cosmopolis� UHSUHVHQWV�D�V\VWHP�RI�UHODWLRQVKLSV�WKDW�XQLYHUVDOL]HV�KRZ�
LQWHOOHFWXDO�SURSHUW\�QRUPV�WUDYHO�WKH�FRVPRSROLWDQ�QHWZRUN�RI�WUHDWLHV�VXFK�
DV�)7$V�DV�SDUW�RI�WKH�VRFLDO�UHJXODWRU\�VWDQGDUGV�WKDW�JHQHUDWH�WKH�QHHGV�RI�
WKH�FRPPXQLW\�LQ�LQWHUQDWLRQDO�ODZ���7KH�UHVXOW�LV�WKDW�WKLV�QHZ�HYROXWLRQDU\�
QRUP� LV� DOO�EXW�RQH�SDUW�RI� WKH�FHOO� WKDW�FRQWULEXWHV� WR� WKH�SULYDWLVDWLRQ�RI�
LQWHUQDWLRQDO�ODZ��

�
� ����� 6XV\� )UDQNHO�� supra� QRWH� ����� DW� ����� �³7KH� YLRODWLRQ� RFFXUV�ZKHQ�PXOWLSOH�
)7$V�KDYH�>D�GHHSHU�KDUPRQL]DWLRQ@�DQG�QHZ�QRUPV�GHYHORS�ZLWKRXW�FRQVHQVXV�´��
� ����� &21&/86,216�2)�7+(�:25.�2)�7+(�678'<�*5283�21�7+(�)5$*0(17$7,21�2)�
,17(51$7,21$/� /$:�� ',)),&8/7,(6� $5,6,1*� )520� 7+(� ',9(56,),&$7,21� $1'�
(;3$16,21�2)� ,17(51$7,21$/�/$:�� ,17¶/�/��&200¶1� �-XO\�� ���� ������� DYDLODEOH� DW�
KWWSV���OHJDO�XQ�RUJ�LOF�GRFXPHQWDWLRQ�HQJOLVK�DBFQ�BO����SGI��
 ���. Id��DW����
���. Id.  Id.�
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9��)5$0,1*�$�7+(25(7,&$/�3(563(&7,9(��1(7:25.�2)�2%/,*$7,216�
7KH�GLIIHUHQW�SULYDWH�DFWRUV�LQ�WKH�JOREDO�HFRQRPLF�V\VWHP�KDYH�GLIIHUHQW�

UHJXODWRU\� QHHGV�� ,� DP� SURSRVLQJ� WKDW� WKH� UHTXLUHPHQW� RI� QHWZRUN� RI�
REOLJDWLRQV� ILW� WKH� SOHWKRUD� RI� GLVSXWH� VHWWOHPHQW� PHFKDQLVPV� XQGHU�
LQWHUQDWLRQDO�ODZ��$V��,�VKDOO�DUJXH�LQ�WKLV�VHFWLRQ��LW�LQFOXGHV�KRZ�WR�LQWHUSUHW�
DQG�DVVHUW�MXULVGLFWLRQ�LQ�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�GLVSXWHV���$QQH�
3HWHUV� KDV� LGHQWLILHG� QHWZRUN�RI� REOLJDWLRQV� DV� ³D�PL[WXUH� RI� YHUWLFDO� DQG�
KRUL]RQWDO� UHODWLRQVKLSV�� D�FULVV�FURVV�RI� UHODWLRQVKLSV�´���� �+RZHYHU�� ,� DP�
FRQVWUXFWLQJ�WKH�FRQFHSW�RI�QHWZRUN�RI�REOLJDWLRQV�GLIIHUHQWO\��DOEHLW�ZLWK�D�
VXEWOH� UHIHUHQFH� WR� KLHUDUFKLFDO� UHODWLRQVKLSV�� WR� FRQVLGHU� KRZ� GLIIHUHQW�
WULEXQDOV�DQG�DOWHUQDWLYH�GLVSXWH�VHWWOHPHQWV�IRU�LQWHOOHFWXDO�SURSHUW\�GLVSXWHV�
RSHUDWH�LQ�WKH�LQWHUQDWLRQDO�OHJDO�V\VWHP���)RU�LQVWDQFH��WKH�:72�'6%�LV�WKH�
PDLQ� WULEXQDO� IRU� 75,3V� GLVSXWHV�� EXW� WKH� YDULRXV�ad hoc� WULEXQDOV� XQGHU�
LQYHVWPHQW� WUHDWLHV� DQG� )7$V� KDYH� FRPSHWHQFH� IRU� LQWHOOHFWXDO� SURSHUW\�
GLVSXWHV�� � $QG� WKHUH� LV� DOVR� WKH�:,32�0HGLDWLRQ� DQG�$UELWUDWLRQ� FHQWUH��
ZKLFK� FRQFHUQV� SULYDWH� ODZ� RQ� FURVV�ERUGHU� LVVXHV�� DPRQJ� RWKHUV�� �:KDW�
WKHVH�WULEXQDOV�KDYH�LQ�FRPPRQ�LV�WKDW�WKH\�DSSO\�LQWHUQDWLRQDO�LQWHOOHFWXDO�
SURSHUW\�ODZ�DV�SDUW�RI�WKH�V\VWHP�RI�LQWHUQDWLRQDO�ODZ��
7KHUH�DUH�WZR�SDUWLFXODU�DUJXPHQWV�ZKLFK�3HWHUV�DUWLFXODWHV�LQ�KHU�DUWLFOH�

WKDW�LV�OLQNHG�WR�P\�RZQ�DUJXPHQWV�LQ�WKLV�$UWLFOH���7KH�ILUVW�LV�WKDW�WKHUH�LV�
DQ� LQKHUHQW� ³GXW\� WR� FRRSHUDWH� LQ� GLVSXWH� VHWWOHPHQW´���� WKDW� LQYDULDEO\�
LQYROYHV�³FXVWRPDU\�ODZ´�DQG�³FRQYHQWLRQDO�ODZ�´���� �7KLV�IRUPXODWLRQ�RI�
FRRSHUDWLRQ�LQ�WKH�LQWHUQDWLRQDO�ODZ�RI�GLVSXWH�VHWWOHPHQW�LQYRNHV�WKH�LGHD�
WKDW� GLVSXWH� VHWWOHPHQWV� DUH� RI� OHJDO� FKDUDFWHULVWLFV� DQG� GLIIHUHQW�� RU� D�
KLHUDUFK\�RI� WULEXQDOV� DUH� WDVNHG�ZLWK� VHWWOLQJ�GLVSXWHV�YLD� FXVWRPDU\�DQG�
FRQYHQWLRQDO�ODZ��
)URP�P\�SHUVSHFWLYH��DQ�H[DPSOH�RI�D�FRQYHQWLRQDO�ODZ�LQVWUXPHQW�LV�WKH�

US ² Korea FTA�WKDW�SURYLGHV�IRU�WKH�VHWWOHPHQW�RI�GLVSXWHV�YLD��D��VWDWH�

�
� ����� $QQH� 3HWHUV�� International Dispute Settlement: A Network of Cooperational 
Duties�����(85��-��,17¶/�/�������±�����������³7KH�LQWHUQDWLRQDO�ODZ�RI�GLVSXWH�VHWWOHPHQW��
ZKLFK� LV� EHFRPLQJ� LQFUHDVLQJO\� LQVWLWXWLRQDOL]HG�� PD\� EH� LPDJLQHG� DV� D� network of 
obligations�� �7KH�QHWZRUN� LGHD�EXLOGV�RQ��DQG� LQWHQVLILHV�� WKH�FRQFHSW�RI�FRRSHUDWLRQ���
:KLOH� LQWHU�VWDWH� FRRSHUDWLRQ� VWLOO� SUHVXSSRVHV� KRUL]RQWDO� UHODWLRQVKLSV� EHWZHHQ�
VRYHUHLJQ�DFWRUV��WKH�QHWZRUN�LGHD�DOORZV�IRU�KLHUDUFK\�LQ�WKH�LQWHUQDWLRQDO�V\VWHP���$�
QHWZRUN� LV������� � D� PL[WXUH� RI� YHUWLFDO� DQG� KRUL]RQWDO� UHODWLRQVKLSV�� D� FULVV�FURVV� RI�
UHODWLRQVKLSV���,W�LV�SDUWO\�ULJLG��SDUWO\�IOH[LEOH��7KH�QHWZRUN�HPERGLHV�QRW�RQO\�GLIIHUHQW�
W\SHV� RI� FRRSHUDWLRQDO� GXWLHV�� EXW� DOVR� GXWLHV� ZLWK� GLIIHUHQW� GHJUHHV� RI� ELQGLQJQHVV��
GHSHQGLQJ��LQWHU�DOLD��RQ�WKH�GLIIHUHQW�DFWRUV�LQYROYHG�´���
 ���. Id.�DW����
 ���. Id.�



���� AMERICAN UNIVERSITY BUSINESS LAW REVIEW� 9RO�������

�

WR�VWDWH�DQG��E��LQYHVWRU�VWDWH������7KHVH�WZR�IRUPDO�PHFKDQLVPV�LQ�WKH�US 
² Korea FTA� FDOO� IRU� ³FRRSHUDWLRQ´� ³WR� DJUHH� RQ� WKH� LQWHUSUHWDWLRQ� DQG�
DSSOLFDWLRQ�RI�WKLV�$JUHHPHQW�������������2I�FRXUVH��ZKDW�LV�IDVFLQDWLQJ�DERXW�
WKH�³OHJDO�FKDUDFWHULVWLFV´�RI�GLVSXWH�VHWWOHPHQWV�XQGHU�WUHDWLHV�VXFK�DV�WKH�
US ² Korea FTA� LV�WKDW��RQ�WKH�RQH�KDQG��WKHUH�LV�DQ�obligation� WR�VHWWOH�
GLVSXWH�DQG�RQ�WKH�RWKHU�� WKHUH�LV�D�QHHG�IRU�cooperation�� �7KLV�VHHPLQJO\�
LQWHJUDWHG�VLWXDWLRQ�UDLVHV�WKH�EDU�LQ�WHUPV�RI�KRZ�WR�HIIHFWLYHO\�HQIRUFH�DQG�
DVVHUW�MXULVGLFWLRQ��
$QRWKHU�LPSRUWDQW�DUJXPHQW�RI�3HWHUV�LV�WKH�UROH�RI�SULYDWH�LQYHVWRUV��DQG�

WR� DQ� H[WHQW� LQWHUQDWLRQDO� SULYDWH� ODZ�� LQ� WKH� LQWHUQDWLRQDO� ODZ� V\VWHP� RI�
GLVSXWH�VHWWOHPHQW�YLD�PHFKDQLVPV�VXFK�DV�DGMXGLFDWLRQ���3HWHUV��HORTXHQWO\��
PDNHV�WKH�SRLQW�WKH�IROORZLQJ�ZD\��
�
$OWKRXJK�VWDWHV�DUH�FHUWDLQO\�VWLOO�WKH�SULPDU\�DFWRUV�²�WKLQN�RI�DFFHVV�WR�
WKH�,&-�RU�WR�WKH�:72�'LVSXWH�6HWWOHPHQW�%RG\�²�WKLV�SULPDF\�RI�VWDWHV�
LV�HURGLQJ�� �6RPH�RI� WKH�PRVW� LQWHUHVWLQJ�GXWLHV�RI�FRRSHUDWLRQ� LQYROYH�
SULYDWH�ODZ�FRUSRUDWLRQV�RU�LQGLYLGXDOV������������

�
7KLV�DUJXPHQW�UHLQIRUFHV�P\�RZQ�FODLP�UHJDUGLQJ�WKH�RFFXUUHQFH�RI�WKH�

FXOWXUH�RI�SULYDWL]DWLRQ��DQG�DOVR�WKH�SULYDWH�ODZ�REOLJDWLRQV�RI�LQWHOOHFWXDO�
SURSHUW\�ULJKWV�LQ�WKH�SULYDWL]DWLRQ�RI�LQWHUQDWLRQDO�ODZ���7KHUHIRUH��WKURXJK�
WKHVH� WZR�REVHUYDWLRQV�RQ� �D�� WKH�GXW\� WR� FRRSHUDWH� WR� VHWWOH� LQWHUQDWLRQDO�
GLVSXWHV�DQG��E��WKH�DFWLYH�UROH�RI�SULYDWH�DFWRUV�LQ�WKH�LQWHUQDWLRQDO�GLVSXWH�
VHWWOHPHQW� V\VWHPV� DUH� HOHPHQWV� RI� D� EURDGHU� QHWZRUN� RI� REOLJDWLRQV�
SHUWDLQLQJ� WR� WKH� HQIRUFHPHQW� DQG� ascertainment� RI� MXULVGLFWLRQ� LQ�
LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�GLVSXWHV�YLD�YDULRXV�WULEXQDOV��
$OWKRXJK� WKHUH� LV� DQ� HYROYLQJ� GHEDWH� RQ� WKH� FRQFHSW� RI� MXULVGLFWLRQ� LQ�

LQWHUQDWLRQDO� ODZ����� WKDW� GHEDWH� RIWHQ� OHDYHV� RXW� WKH� ³SULYDWH� ODZ´� RU�
�
� ����� 8�6��±�.RUHD�)UHH�7UDGH�$JUHHPHQW��supra�QRWH������DUW�����VHWWLQJ�RXW�LQYHVWRU�
VWDWH�GLVSXWH�VHWWOHPHQW���
� ����� Id.�DUW��������
� ����� 3HWHUV��supra�QRWH������DW������3HWHUV�DOVR�PDGH�WKH�IROORZLQJ�REVHUYDWLRQ��
³7KH� µSULYDWL]DWLRQ¶� RI� LQWHUQDWLRQDO� GLVSXWHV� HIIHFWHG� E\� WKH� LQWHJUDWLRQ� RI� QRQ�VWDWH�
DFWRUV� KDV� WKH� SRVLWLYH� HIIHFWV� RI� DYRLGLQJ� LQWHU�VWDWH� FRQIOLFWV� DQG� RI� LPSURYLQJ� WKH�
SURWHFWLRQ�RI�PDWHULDO�ULJKWV�EHFDXVH�WKH�VWDWHV¶�GLVFUHWLRQ��DQG�UHOXFWDQFH��WR�H[HUFLVH�
GLSORPDWLF�SURWHFWLRQ�LV�IRUHFORVHG�� �,W�DOVR�LQFUHDVHV�WKH�HIIHFWLYHQHVV�RI�DGMXGLFDWLRQ�
EHFDXVH�WKH�VWURQJ�VHOI�LQWHUHVWV�RI�WKH�SULYDWH�VWDNHKROGHUV�FRQWULEXWH�WR�SURPRWLQJ�OHJDO�
VHFXULW\�´�Id.�
 ���. See, e.g.� &('5,&� 5<1*$(57�� -85,6',&7,21� ,1� ,17(51$7,21$/� /$: ��G� HG��
�������$OH[�0LOOV��Rethinking Jurisdiction in International Law�����%5,7,6+�<%��,17¶/�
/�� ���� ��������0LFKDHO�$NHKXUVW�� Jurisdiction in international Law�� ���%5,7,6+�<%��
,17¶/�/������ ��������$EKLPDQ\X� -DLQ��8QLYHUVDO� -XULVGLFWLRQ� LQ� ,QWHUQDWLRQDO�/DZ����



����� INTELLECTUAL PROPERTY INVESTMENT FUNCTIONS� ����

�

³LQWHUQDWLRQDO� SULYDWH� ODZ´� DVSHFW� RI� JOREDO� GLVSXWH� VHWWOHPHQW� RU�
WUDQVQDWLRQDO�SULYDWH�OLWLJDWLRQ��
-XULVGLFWLRQ� LQ� LQWHUQDWLRQDO� ODZ� LV�� LQ�P\�YLHZ�� SULPDULO\� D�PDWWHU� DQG�

FRQFHUQ�RI�³LQWHUQDWLRQDO�SULYDWH�ODZ�´�DV�WKH�LVVXHV�WKDW�DUH�WKH�VXEMHFW�RI�
MXULVGLFWLRQ�DUH�LQFUHDVLQJO\�RI�DQ�HFRQRPLF�QDWXUH�WKDW�GUDZ�XSRQ�SULYDWH�
ODZ�QRUPV����� � )RU� LQWHOOHFWXDO� SURSHUW\� ULJKWV�� WKH� LVVXH� RI� MXULVGLFWLRQ� LV�
LQWHUZRYHQ�WKURXJK�TXHVWLRQV�RQ�F\EHUVSDFH��FRS\ULJKWV��WUDGHPDUNV��SDWHQW�
OLWLJDWLRQV��LQWHOOHFWXDO�SURSHUW\�DV�LQYHVWPHQWV��DQG�RWKHU�HFRQRPLF�ULJKWV��
ZKLFK� E\� DQG� ODUJH� PDNHV� WKH� LVVXH� RI� MXULVGLFWLRQ� D� PDWWHU� RI� SXEOLF�
LQWHUQDWLRQDO�ODZ�DQG�LQWHUQDWLRQDO�SULYDWH�ODZ���7KXV��DV�MXULVGLFWLRQ�LV�UDLVHG�
LQ�GLIIHUHQW�LQWHOOHFWXDO�SURSHUW\�GLVSXWHV�DW�WKH�LQWHUQDWLRQDO�OHYHO��WKH�ZD\�
KRZ�WKH�WULEXQDOV�KDQGOLQJ�WKRVH�GLVSXWHV�LV�HVVHQWLDO�WR�KRZ�WKH�FRQFHSW�RI�
MXULVGLFWLRQ�LV�LQWHUSUHWHG��EXW�PRUH�LPSRUWDQWO\��KRZ�LW�LV�DVVHUWHG��
$V�LQGLFDWHG�HDUOLHU��P\�FRQFHUQ�LV�WKH�PXOWLSOLFLW\�RI�WKRVH�WULEXQDOV��DQG�

WR�YLHZ�WKHP�DV�SDUW�RI�WKH�QHWZRUN�RI�REOLJDWLRQV�WR�LQWHUSUHW��HQIRUFH��DQG�
DVVHUW� MXULVGLFWLRQ� LQ� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� GLVSXWHV����� � ,W� LV�
WKURXJK�WKLV�SULVP�RI�WULEXQDOV��ZKLFK�,�YLHZ�DV�D�QHWZRUN�RI�REOLJDWLRQV�IRU�
WKH�SXUSRVHV�RI� WKH�SULYDWL]DWLRQ�RI�UHJXODWRU\�QHHGV��ZKHUH�³LQWHUQDWLRQDO�
SULYDWH�ODZ´�LV�XVHG�WR�UHVROYH�PDWWHUV�WKDW�DUH�RI�D�SXEOLF�LQWHUQDWLRQDO�ODZ�
QDWXUH� WKURXJK� WKH� DVVHUWLRQ� RI� MXULVGLFWLRQ� DQG� RU� DSSO\LQJ� GRFWULQDO�
LQWHUSUHWDWLRQ��
$Q� LOOXVWUDWLRQ� RI� QHWZRUN� RI� REOLJDWLRQV� DV� ,� FRQVWUXH� LW� �DVVHUWLQJ�

MXULVGLFWLRQ�DQG�LQWHUSUHWLQJ�WUHDWLHV�E\�WULEXQDOV��FDQ�EH�VHHQ�WKURXJK�KRZ�
WULEXQDOV� LQWHUSUHW� LQWHOOHFWXDO� SURSHUW\� GRFWULQHV� DQG� LQWHUQDWLRQDO� ODZ�
REOLJDWLRQV�XQGHU�WKH�75,3V�$JUHHPHQW�RU�D�%,7�)7$���7KH�RWKHU�LVVXH�LV�
WKH�DFWXDO�DVVHUWLRQ�RI�MXULVGLFWLRQ�RYHU�DQ�LQWHOOHFWXDO�SURSHUW\�ODZ�PDWWHU�
E\�D�WULEXQDO�ZKHUH�GRPHVWLF�ODZV�DUH�VHHQ�DV�EUHDFKLQJ�LQWHUQDWLRQDO�ODZ�
REOLJDWLRQV�XQGHU�WKH�75,3V�$JUHHPHQW��7ZR�FDVHV�FDQ�LOOXVWUDWH�WKHVH�WZR�
SRLQWV���7KH�ILUVW�LV�Australia ² Plain Packaging����:72�GHFLVLRQ�RI�-XQH�
�
,QGLDQ�-��,17¶/�/�������������'HYLND�+RYHOO��The Authority of Universal Jurisdiction�����
(852��-��,17¶/�/��������������
� ����� (�J��&OXE�5HVRUWV�/WG��Y��9DQ�%UHGD��>����@�6�&�5�������&DQ����LQYROYLQJ�SULYDWH�
LQWHUQDWLRQDO� ODZ�FODLPV�DURXQG�RSHUDWLRQV� LQ�&XED��ZKLFK�E\�QDWXUH�RXJKW� WR�EH�DOVR�
SXEOLF�LQWHUQDWLRQDO�ODZ����&DVHV�LQ�RWKHU�LQWHUQDWLRQDO�WULEXQDOV�VXFK�DV�WKH�3&,-�DQG�,&-�
DOVR� IHDWXUH� D� ³LQWHUQDWLRQDO� SULYDWH� ODZ´� QDWXUH�� (�J�� 0DYURPPDWLV� 3DOHVWLQH�
&RQFHVVLRQV� �*UHHFH� Y�� 8�.���� -XGJPHQW�� ����� 3�&�,�-�� �VHU�� %�� 1R�� �� �$XJ�� ��)��
%DUFHORQD�7UDFWLRQ��/LJKW��	�3RZHU�&R���%HOJ��Y��6SDLQ���>����@�,&-����)HE����� 
 ���. See� &HGULF� 5\QJDHUW� 	� 0DUN� =RHWHNRXZ�� The End of Territory? The Re-
Emergence of Community as a Principle of Jurisdictional Order in the Internet Era��in�
7+(� 1(7� $1'� 7+(� 1$7,21� 67$7(�� 08/7,',6&,3/,1$5<� 3(563(&7,9(6� 21� ,17(51(7�
*29(51$1&(��8WD�.RKO�HG���������
� ����� 3DQHO�5HSRUWV�RI�������supra�QRWH������
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����������ZKHUH� UHJXODWRU\�PHDVXUHV� LQ�GRPHVWLF� ODZ�ZHUH�FKDOOHQJHG������
7KH� RWKHU� LV� D� ����� ,&6,'� GHFLVLRQ� RQ� MXULVGLFWLRQ�� Philip Morris v. 
Australia�����DV�WR�ZKHWKHU�WKH�WULEXQDO�KDG�MXULVGLFWLRQ���7KXV��WZR�LVVXHV�DUH�
LPSRUWDQW� IRU� WKH� QHWZRUN� RI� REOLJDWLRQV� DUJXPHQW�� � 7KH� ILUVW� LV� WKH�
LQWHUQDWLRQDO�REOLJDWLRQ�RI�SURWHFWLQJ�WUDGHPDUN�UHJLVWUDWLRQ�XQGHU�$UWLFOH���
��quinquies��RI�WKH�3DULV�&RQYHQWLRQ����DQG�WKH�LQWHUSUHWDWLRQ�RI�WUDGHPDUN�
REOLJDWLRQV� LQ� WKH� :72� GHFLVLRQ�� $QG� VHFRQG�� KRZ� WKH� ,&6,'� WULEXQDO�
DVVHUWHG� MXULVGLFWLRQ� WKURXJK� WKH� LQWHUSUHWDWLRQ� RI� D� ELODWHUDO� LQYHVWPHQW�
WUHDW\�DQG�LWV�LQWHOOHFWXDO�SURYLVLRQV�UHJDUGLQJ�WUDGHPDUNV��
7KH� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� ODZ� UHJLPH� SURYLGHV� IRU� WKH�

SURWHFWLRQ� RI� WUDGHPDUNV�� ZKLFK� DUH� VHW� RXW� LQ� $UWLFOH� ��� RI� WKH� 75,3V�
$JUHHPHQW�� 6SHFLILFDOO\�� $UWLFOH� ������ SURYLGHV� IRU� SURWHFWLRQ� IRU�
WUDGHPDUNV�WKDW�DUH�³FDSDEOH�RI�GLVWLQJXLVKLQJ�WKH�JRRGV�RU�VHUYLFHV�������IURP�
WKRVH�RI�RWKHU�XQGHUWDNLQJV��������´����$UWLFOH�������SURYLGHV�WKDW�PHPEHUV�FDQ�
GHQ\� WUDGHPDUN� UHJLVWUDWLRQ� ³RQ�RWKHU� JURXQGV�� SURYLGHG� WKDW� WKH\�GR�QRW�
GHURJDWH� IURP� WKH� SURYLVLRQV� RI� WKH� 3DULV� &RQYHQWLRQ� �������´����
)XUWKHUPRUH��$UWLFOH����SURYLGHV�WKDW�³>W@KH�XVH�RI�D�WUDGHPDUN�LQ�WKH�FRXUVH�
RI�WUDGH�VKDOO�QRW�EH�XQMXVWLILDEO\�HQFXPEHUHG��������´�����
,Q�DGGLWLRQ�WR�WKH�75,3V�SURYLVLRQV��WKH�SURYLVLRQV�XQGHU�$UWLFOH���RI�WKH�

3DULV� &RQYHQWLRQ� ������� DUH� DOVR� WR� EH� WDNHQ� LQWR� FRQVLGHUDWLRQ� ZKHQ�
LQWHUSUHWLQJ�WKH�75,3V�$JUHHPHQW������7KXV��IRU�LQVWDQFH��$UWLFOH��bis����DQG�

�
 ���. Id������������
 ���. 3KLOLS�0RUULV� $VLD� /WG�� �+RQJ� .RQJ�� Y�� $XVWUDOLD� 3&$� &DVH� 1R�� ���������
$ZDUG�RQ�-XULVGLFWLRQ�DQG�$GPLVVLELOLW\��'HF�������������
� ����� 3DULV� &RQYHQWLRQ�� supra� QRWH� ����� DUW�� ��$������ $UWLFOH� �s� SURYLGHV� IRU� WKH�
SURWHFWLRQ�RI�PDUNV�UHJLVWHUHG�LQ�RQH�FRXQWU\�RI�WKH�8QLRQ�LQ�WKH�FRXQWULHV�RI�WKH�8QLRQ��
7KXV��$UWLFOH���D�����VWDWHV���³(YHU\�WUDGHPDUN�GXO\�UHJLVWHUHG�LQ�WKH�FRXQWU\�RI�WKH�RULJLQ�
VKDOO�EH�DFFHSWHG�IRU�ILOLQJ�DQG�SURWHFWHG�DV�LQ�WKH�RWKHU�FRXQWULHV�RI�WKH�8QLRQ�´���)RU�
IXUWKHU�GLVFXVVLRQ��VHH��H�J���1J�/R\�:HH�/RRQ��Absolute Bans on the Registration of 
Product Shape Marks: A Breach of International Law�� in� 7+(�3527(&7,21�2)�121�
75$',7,21$/� 75$'(0$5.6�� &5,7,&$/� 3(563(&7,9(6� ���� �,UHQH� &DOEROL� 	� 0DUWLQ�
6HQIWOHEHQ� HGV��� ������� $QGUHZ� 0LWFKHOO�� Australia’s Move to Plain Packaging of 
Cigarettes and its WTO Compatibility����$6,$1�-��:72�	�,17¶/�+($/7+�/��	�32/¶<�����
��������$SSHOODWH�%RG\�5HSRUW��United States ² Section 211 Omnibus Appropriations 
Act of 1998���������:72�'RF��:7�'6����$%�5��DGRSWHG�-DQ������������ILQGLQJ�WKDW�
SDUWV�RI�86�ODZ�ZDV�QRW�LQFRQVLVWHQW�ZLWK�WKH�75,36�$JUHHPHQW���
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUW���������
� ����� Id.�DUW���������
� ����� Id.�DUW������
� ����� 3DULV�&RQYHQWLRQ��supra QRWH������DUW�����
� ����� Id.� DUW�� ��%����� �SURYLGLQJ� WKDW� UHJLVWUDWLRQ�PD\�EH�GHQLHG� LI� WKH� WUDGHPDUN� LV�
³FRQWUDU\�WR�PRUDOLW\�RU�SXEOLF�RUGHU�DQG��LQ�SDUWLFXODU��RI�VXFK�D�QDWXUH�DV�WR�GHFHLYH�WKH�
SXEOLF´���
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�quinquies� DUH� LPSRUWDQW�� � ,Q� WHUPV� RI� $UWLFOH� �quinquies� RI� WKH� 3DULV�
&RQYHQWLRQ��LW�SURYLGHV�WKDW��D��WUDGHPDUNV�UHJLVWHUHG�LQ�RQH�VWDWH�³VKDOO�EH�
DFFHSWHG�IRU�ILOLQJ�DQG�SURWHFWHG�DV�LQ�WKH�RWKHU�FRXQWULHV�RI�WKH�8QLRQ´�DQG�
�E��WUDGHPDUNV�FDQ�EH�GHQLHG�UHJLVWUDWLRQ�RU�LQYDOLGDWLRQ�RQO\�XQGHU�FHUWDLQ�
FRQGLWLRQV������7KHVH�PLQLPXP�VWDQGDUGV�RQ�WKH�UHJLVWUDWLRQ�DQG�LQYDOLGDWLRQ�
RI� WUDGHPDUNV�ZHUH� LQFRUSRUDWHG� LQWR� WKH�75,3V�$JUHHPHQW����� �7KH�3DULV�
$JUHHPHQW�� WKHUHIRUH�� DV� GHIDXOW� YLD� WKH�75,3V�$JUHHPHQW�� LV� SDUW� RI� WKH�
EURDGHU�LQWHUQDWLRQDO�ODZ�V\VWHP�DQG�GLVSXWH�VHWWOHPHQW�PHFKDQLVP�ZKHUH�
VWDWHV� KDYH� D� OHJDO� UHVSRQVLELOLW\� WR� FRPSO\�ZLWK� WKHLU� LQWHUQDWLRQDO� OHJDO�
REOLJDWLRQV���7KH�75,3V�$JUHHPHQW�LV�WKH�PRUH�³PDWXUH´�WUHDW\�WKDQ�WKH�3DULV�
&RQYHQWLRQ��LQ�WKDW�WKH�75,3V�WDNHV�WKH�SURWHFWLRQ�RI�WUDGHPDUNV�EH\RQG�WKH�
PLQLPXP�VWDQGDUGV�RI� WKH�3DULV�&RQYHQWLRQ� WR�D�KLJKHU� OHYHO� WKDW� LQFOXGH�
UHFRXUVH�WR�DQ�LQWHUQDWLRQDO�GLVSXWH�VHWWOHPHQW�V\VWHP�LQ�WKH�HYHQW�WKHUH�LV�D�
EUHDFK�RI�WUHDW\�REOLJDWLRQV��
:KHQ� $XVWUDOLD� LQWURGXFHG� LWV� SODLQ� SDFNDJLQJ� OHJLVODWLRQ� DQG�

UHJXODWLRQV���� LW� ZDV� DOOHJHGO\� VHHQ� DV� D� EUHDFK� RI� WKH� LQWHUQDWLRQDO�
REOLJDWLRQV�XQGHU�WKH�3DULV�&RQYHQWLRQ���7KH�OHJLVODWLRQ�ZDV�FKDOOHQJHG�LQ�
GRPHVWLF� FRXUWV� E\� VRPH� FRPSDQLHV� VXFK� DV� -DSDQ� 7REDFFR���� DQG�
IXUWKHUPRUH�� 3KLOOLS�0RUULV� DOVR� VRXJKW� DUELWUDWLRQ� XQGHU� WKH�+RQJ�.RQJ�
$XVWUDOLD�%,7����IRU�LWV�DOOHJHG�H[SURSULDWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�
LQ� $XVWUDOLD� LQFOXGLQJ� LWV� UHJLVWHUHG� DQG� XQUHJLVWHUHG� WUDGHPDUNV�� � 3KLOLS�
0RUULV�DOOHJHG�WKDW� LWV� LQWHOOHFWXDO�SURSHUW\�LQYHVWPHQWV�ZHUH�H[SURSULDWHG�
JLYHQ� WKDW� ³>W@KH� SODLQ� SDFNDJLQJ� OHJLVODWLRQ� EDUV� WKH� XVH� RI� LQWHOOHFWXDO�
SURSHUW\�RQ� WREDFFR�SURGXFWV�DQG�SDFNDJLQJ´����DQG�VRXJKW�FRPSHQVDWLRQ�
IRU�ILQDQFLDO�ORVV�XQGHU�WKH�WUHDW\�DQG�DOVR�WKH�VXVSHQVLRQ�RI�WKH�OHJLVODWLRQ�������
$XVWUDOLD�FRXQWHUHG�DQG�DUJXHG� WKDW�EHFDXVH�3KLOLS�0RUULV�XVHG�FRUSRUDWH�
UHVWUXFWXULQJ�WR�PDNH�WKH�%,7�FODLPV�LW�ZDV�DQ�³DEXVH�RI�ULJKW´�LQ�RUGHU�WR�
JDLQ�WUHDW\�SURWHFWLRQ������7KH�WULEXQDO�GLG�QRW�ILQG�3KLOLS�0RUULV¶V�DUJXPHQWV�
FRQYLQFLQJ� WKDW� LWV� UHVWUXFWXULQJ�FDPH�DERXW�DV�D� UHVXOW�RI� WD[HV�DQG�RWKHU�
�
� ����� Id.�DUW����$�±�%���
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUW��������
 ���. Tobacco Plain Packaging Act�2011� �&WK�� �$XVWO����Tobacco Plain Pancaking 
Regulations�2011��&WK���$XVWO����
 ���. JT International SA v Australia��������+&$�����$XVWO�����KROGLQJ�WKDW�WKH�$FW�
ZDV�QRW�LQ�FRQWUDYHQWLRQ�RI�6HFWLRQ����[[[L��RI�WKH�$XVWUDOLDQ�FRQVWLWXWLRQ�ZKLFK�JUDQWV�
WKH�3DUOLDPHQW�WR�PDNH�ODZV�IRU�³WKH�DFTXLVLWLRQ�RI�SURSHUW\�RQ�MXVW�WHUPV�´��
 ���. +�.��$XVWO��%,7��supra�QRWH������
 ���. 3KLOLS�0RUULV� $VLD� /WG�� �+RQJ� .RQJ�� Y�� $XVWUDOLD� 3&$� &DVH� 1R�� ���������
$ZDUG�RQ�-XULVGLFWLRQ�DQG�$GPLVVLELOLW\�������'HF�������������
 ���. Id�������
 ���. Id���������



���� AMERICAN UNIVERSITY BUSINESS LAW REVIEW� 9RO�������

�

ILQDQFLDO�FRQFHUQV����DQG�XOWLPDWHO\�GHFOLQHG�MXULVGLFWLRQ�����
�
>7@KH� LQLWLDWLRQ�RI� WKLV� DUELWUDWLRQ� FRQVWLWXWHV� DQ� DEXVH� RI� ULJKWV�� DV� WKH�
FRUSRUDWH� UHVWUXFWXULQJ� E\� ZKLFK� WKH� &ODLPDQW� DFTXLUHG� WKH� $XVWUDOLDQ�
VXEVLGLDULHV�RFFXUUHG�DW�D�WLPH�ZKHQ�WKHUH�ZDV�D�UHDVRQDEOH�SURVSHFW�WKDW�
WKH�GLVSXWH�ZRXOG�PDWHULDOLVH�DQG�DV�LW�ZDV�FDUULHG�RXW�IRU�WKH�SULQFLSDO��LI�
QRW�VROH��SXUSRVH�RI�JDLQLQJ�7UHDW\�SURWHFWLRQ���$FFRUGLQJO\��WKH�FODLPV�
UDLVHG� LQ� WKLV� DUELWUDWLRQ�DUH� LQDGPLVVLEOH� DQG� WKH�7ULEXQDO� LV�SUHFOXGHG�
IURP�H[HUFLVLQJ�MXULVGLFWLRQ�RYHU�WKLV�GLVSXWH�����

�
%DVHG� RQ� WKLV� UXOLQJ�� WKH� 7ULEXQDO� ZDV� PRUH� FRQFHUQHG� DERXW� KRZ�

FRUSRUDWH�UHVWUXFWXULQJ�FRQVWLWXWHG�DQ�DEXVH�RI�ULJKWV��DV�RSSRVHG�WR�ZKHWKHU�
$XVWUDOLD¶V� LQWHUQDWLRQDO�REOLJDWLRQV�ZHUH�EHLQJ�PHW�� � ,Q� IDFW�� WKH� WULEXQDO�
RQO\� RQ� RQH� RFFDVLRQ� GLUHFWO\� UDLVHG� FRQFHUQV� DERXW� LQWHUQDWLRQDO� WUHDWLHV�
VXFK�DV� WKH�75,3V�$JUHHPHQW�E\�QRWLQJ� WKDW�³LQWHOOHFWXDO�SURSHUW\�RU� like 
treaties��VXFK�DV�WKH�:72�75,3V�$JUHHPHQW��DQG�LQWHUQDWLRQDO�LQYHVWPHQW�
WUHDWLHV� �L�H��%,76�RU�)7$V�´� DUH�SDUW�RI� WKH� VHTXHQFH� LQ�KRZ� WKH�GLVSXWH�
DURVH����� � 7KH� ODFN� RI� H[DPLQDWLRQ� E\� WKH� WULEXQDO� RQ� WKH� LQWHUQDWLRQDO�
LQWHOOHFWXDO� SURSHUW\� WUHDWLHV� RU�� ZKDW� LW� FDOOHG� RQ� WZR� RFFDVLRQV�� ³OLNH�
WUHDWLHV´����LV�GLIILFXOW�WR�IDWKRP���7KXV��E\�DYHUWLQJ�WKH�VXEVWDQWLDO�FODLPV�RQ�
WKH� H[SURSULDWLRQ� RI� LQWHOOHFWXDO� SURSHUW\� ULJKWV� DQG� LQVWHDG�� WXUQLQJ� WR�
ZKHWKHU� WKH� MXULVGLFWLRQDO� FKDOOHQJH� ZDV� PRUH� LPSRUWDQW����� WKH� WULEXQDO�
HIIHFWLYHO\� VLGH�OLQHG� WKH� UHOHYDQFH� RI� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\�
REOLJDWLRQV�XQGHU�LQWHUQDWLRQDO�ODZ��
,I�WKH�WULEXQDOV�KDG�RIIHUHG�PRUH�GLVFXVVLRQV�RQ�VRPH�RI�WKH�VSHFLILFV�RQ�

³XVH� RI� WUDGHPDUNV�´� RU� ³LQWHUQDWLRQDO� REOLJDWLRQV´� XQGHU� LQWHOOHFWXDO�
SURSHUW\� WUHDWLHV�� IRU� H[DPSOH�� WKLV� ZRXOG� LQ� P\� YLHZ�� PDNH� WKH� Plain 
Packaging Act� �������PRUH�SDODWDEOH� WR�GLJHVW�� � ,Q�RWKHU�ZRUGV�� LW�ZRXOG�
KDYH� EHHQ� HDVLHU� WR� DUJXH� WKDW� $XVWUDOLD� ³H[SURSULDWHG� WKH� LQWHOOHFWXDO�
SURSHUW\� LQYHVWPHQWV´� RI� 3KLOLS� 0RUULV� $VLD� /WG����� � ,Q� WKLV� UHJDUG�� WKH�

�
 ���. Id���������
 ���. Id����������7KH�7ULEXQDOV¶�OHQJWK\�GLVFXVVLRQV�RQ�WKH�VFRSH�RI�MXULVGLFWLRQ�DUH�VHW�
RXW�LQ�SDUDJUDSKV�����WKURXJK�������)RU�DQ�DQDO\VLV��VHH�8OI�/LQGHUIDON��Philip Morris 
Asia Ltd v. Australia – Abuse of Rights in Investor-State Arbitration����125',&�-��RI�
,17¶/�/DZ�������������
� ����� Philip Morris��3&$�&DVH�1R�����������$ZDUG�RQ�-XULVGLFWLRQ�DQG�$GPLVVLELOLW\��
�������
 ���. Id.��������
 ���. Id.��������������
 ���. Id.�������±����
 ���. Id.�������±����
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PHDQLQJ�RI�WUDGHPDUN�³XVH´�LV�UHOHYDQW�WR�WKH�G\QDPLFV�RI�KRZ�LQYHVWPHQWV�
DUH� H[SURSULDWHG�� � )XUWKHUPRUH�� WKH� LVVXH� RI� LQWHUQDWLRQDO� UHJLVWUDWLRQ� RI�
WUDGHPDUNV�KDG�DOVR�EHHQ�XQGHU�ORRNHG���7KH�75,3V�SURYLGH�IRU�UHJLVWUDWLRQ�
XQGHU� $UWLFOH� ��� DQG� ³XVH´� XQGHU� $UWLFOH� ���� DQG� HTXDOO\�� WKH� 3DULV�
&RQYHQWLRQ� ������� SURYLGHV� IRU� WUDGHPDUN� UHJLVWUDWLRQ� XQGHU� $UWLFOH�
�quinquies�� DQG�$UWLFOH��bis�SURYLGHV��DPRQJ�RWKHU� WKLQJV�� WR�SURKLELW� WKH�
³XVH´�RI�D�PDUN�XQGHU�FHUWDLQ�FLUFXPVWDQFHV��7KXV��WKH�³XVH´�WHVW�LV�LPSRUWDQW�
LQ�OLJKW�RI�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�REOLJDWLRQV���7KLV�OHDGV�PH�WR�
WKH������GHFLVLRQ�RI�WKH�:72�UHJDUGLQJ�WKH�3ODLQ�3DFNDJLQJ�OHJLVODWLRQ������
0\�GLVFXVVLRQ�LQ�WKH�QH[W�IHZ�SDUDJUDSKV�UHODWHV�WR�WKH�LVVXH�RI�MXULVGLFWLRQ�
LQ�LQWHUQDWLRQDO�SULYDWH�ODZ�DV�SDUW�RI�WKH�QHWZRUN�RI�REOLJDWLRQV�DUJXPHQW�
YLV�j�YLV�WUDGHPDUN�XVH��
,Q� Australia ² Certain Measures�� WKH� 3DQHO� HIIHFWLYHO\� VLGHG� ZLWK�

$XVWUDOLD� DQG� XSKHOG� $XVWUDOLD¶V� SODLQ� SDFNDJLQJ� OHJLVODWLRQV�� � 7KHUH� DUH�
PDQ\�LVVXHV�WKDW�WKH�3DQHO�DGGUHVVHG�LQ�WKH�OHQJWK\�UHSRUW�WKDW�VSDQQHG�PRUH�
WKDQ�HLJKW�KXQGUHG�SDJHV���,�KDYH�GLVFXVVHG�SDUWV�RI�LW�HDUOLHU��DQG�LQ�RUGHU�WR�
EH�VXFFLQFW� IRU� WKH�SXUSRVHV�RI� WKH� UHVW�RI� WKH�GLVFXVVLRQ�� ,�DP�FRQFHUQHG�
PRVWO\�ZLWK�KRZ�WKH�3DQHO�GHDOW�ZLWK�WKH�LVVXH�RI�³WUDGHPDUN�XVH´�LQ�75,3V�
$UWLFOH������7KH�PDLQ�SDUW�RI�WKLV�SURYLVLRQ�VWDWHV��

�
7KH�XVH�RI�D� WUDGHPDUN� LQ� WKH�FRXUVH�RI� WUDGH�VKDOO�QRW�EH�XQMXVWLILDEO\�
HQFXPEHUHG�E\�VSHFLDO�UHTXLUHPHQWV��VXFK�DV�XVH�ZLWK�DQRWKHU�WUDGHPDUN��
XVH�LQ�D�VSHFLDO�IRUP�RU�XVH�LQ�D�PDQQHU�GHWULPHQWDO� WR� LWV�FDSDELOLW\� WR�
GLVWLQJXLVK�WKH�JRRGV�RU�VHUYLFHV�RI�RQH�XQGHUWDNLQJ�IURP�WKRVH�RI�RWKHU�
XQGHUWDNLQJV�����

�
7KH� 3DQHO� H[DPLQHG� LQ� GHWDLO� D� QXPEHU� RI� NH\� FRQFHSWV� IURP� 75,36�

$UWLFOH� ���� VXFK� DV� ³XVH�´� ³LQ� WKH� FRXUVH� RI� WUDGH�´� DQG� ³XQMXVWLILDEO\�
HQFXPEHUHG�´�DQG�XOWLPDWHO\�YLHZHG�$XVWUDOLD¶V�PHDVXUHV�DV�³IDU�UHDFKLQJ´�
UHJDUGLQJ� WKH�HFRQRPLF�HIIHFWV�RQ�SULYDWH� ULJKWV�KROGHUV����� �1HYHUWKHOHVV��
WKH�3DQHO�REVHUYHG�WKDW�HYHQ�WKRXJK�WKH�³XVH�RI�WUDGHPDUNV´�WR�³GLVWLQJXLVK�
SURGXFWV�LQ�WKH�PDUNHWSODFH´�LV�LPSRUWDQW����WKHUH�ZDV�QR�QHHG�WR�³FRQIODWH�
DFWXDO�WUDGHPDUN�XVH�ZLWK�GLIIHUHQW�IXQFWLRQV�VHUYHG�E\�VXFK�XVH�´���� �7KH�
LQWURGXFWLRQ�E\�WKH�3DQHO�RI�WKH�WUDGHPDUN�XVH�YHUVXV�WUDGHPDUN�IXQFWLRQV��
ZDV�LQ�P\�YLHZ��WKH�RSSRUWXQLW\�IRU�WKH�3DQHO�WR�UXOH�WKDW�$XVWUDOLD�GLG�QRW�
�
 ���. 3DQHO�5HSRUWV�RI�������supra�QRWH�����
� ����� 75,36�$JUHHPHQW��supra�QRWH������DUW������
 ���. 3DQHO�5HSRUWV�RI�������supra�QRWH��������������
 ���. Id.¶���������
 ���. Id. ����������
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EUHDFK� LWV� FRPPLWPHQWV� XQGHU� $UWLFOH� ��� LQ� RUGHU� WR� ³LPSURYH� SXEOLF�
KHDOWK�´���� � 7KXV�� LQ� WKH� HQG�� LW� ZDV�$UWLFOH� ���� RI� WKH� 75,3V�$JUHHPHQW�
SHUPLWWLQJ� PHPEHUV� WR� DGRSW� PHDVXUHV� WR� SURWHFW� SXEOLF� KHDOWK� DQG� ZDV�
WKHUHIRUH�MXVWLILDEOH�WKDW�VZD\HG�WKH�3DQHO�����7KHVH�GHYHORSPHQWV��ZKHUH�DQ�
LQWHUQDWLRQDO� WULEXQDO� HIIHFWLYHO\� DVVHUWHG� MXULVGLFWLRQ� DQG� LQWHUSUHWHG� DQ�
LQWHUQDWLRQDO� WUHDW\� �WKH� QHWZRUN� RI� REOLJDWLRQ� HIIHFW� DV� ,� FRQVWUXH� LW�� DUH�
LPSRUWDQW� IRU� WKH� FXOWXUH� RI� SULYDWL]DWLRQ� WKHVLV� WKDW� UXQ� WKURXJKRXW� WKLV�
$UWLFOH���
:KDW� ZH� KDYH� VHHQ�� IRU� WKH� SXUSRVHV� RI� WKH� QHWZRUN� RI� REOLJDWLRQV�

DUJXPHQWV�LQ�WKLV�VHFWLRQ��LV�WKDW�DOWKRXJK�WKH�KLHUDUFK\�RI�WULEXQDOV�YDU\�LQ�
WKH�LQWHUQDWLRQDO�V\VWHP��WKH\�DOO�FRQIRUP�DQG�DSSO\�WKH�rule�RI�LQWHUQDWLRQDO�
ODZ� WR� GLVSXWHV� WKDW� DUH� WKH� GRPDLQ� RI� SULYDWH� ULJKWV� QDWXUH�� � 7KH�Philip 
Morris v. Australia�DUELWUDWLRQ�ZDV�DERXW�KRZ�SULYDWH�WUDGHPDUN�ULJKWV�ZHUH�
H[SURSULDWHG�DQG�HTXDOO\��WKH�Australia ² Certain Measures�ZDV�DERXW�KRZ�
VWDWHV� EUHDFK� WKHLU� LQWHUQDWLRQDO� REOLJDWLRQV� WR� SURWHFW� SULYDWH� WUDGHPDUN�
ULJKWV��
7KH� KLHUDUFK\� RI� WULEXQDOV�� LQ� WXUQ�� HLWKHU� DVVHVV� LI� WKH\� FDQ� DVVHUW�

MXULVGLFWLRQ�WR�DUELWUDWH�ZKHQ�SULYDWH�ULJKWV�KROGHUV�DOOHJHG�H[SURSULDWLRQ�RI�
LQWHOOHFWXDO�SURSHUW\�ULJKWV�XQGHU�WUHDWLHV��RU�D�WULEXQDO�VXFK�DV�WKH�:72�'6%�
WXUQV�WR�LQWHUSUHWLQJ�LQWHUQDWLRQDO�WUHDWLHV�WR�ZKLFK�VWDWHV�DUH�FRPPLWWHG�WR�
SURWHFWLQJ�SULYDWH�LQWHOOHFWXDO�SURSHUW\�ULJKWV���7KLV�³FULVV�FURVV´�DSSURDFK�
WR�SULYDWH�ULJKWV�LQ�WKH�LQWHUQDWLRQDO�DGMXGLFDWRU\�V\VWHP�UHIOHFWV�WKH�GXW\�WR�
FRRSHUDWH�LQ�GLVSXWH�VHWWOHPHQW�DQG�KRZ�SULYDWH�ULJKWV�KROGHUV�VXFK�DV�3KLOLS�
0RUULV�$VLD�/WG�FDQ�LQYRNH�WKH�UXOH�RI�LQWHUQDWLRQDO�ODZ�IRU�LWV�RZQ�HFRQRPLF�
SXUSRVH��
7KHVH�G\QDPLF�UHODWLRQVKLSV�EXLOG�XS�D�V\VWHP�RI�QHWZRUN�RI�REOLJDWLRQV�

WKDW�PHHWV�WKH�QHHGV�RI�WKH�WZR�PDMRU�FRQVWLWXHQWV�LQ�LQWHUQDWLRQDO�LQWHOOHFWXDO�
SURSHUW\�JRYHUQDQFH���SULYDWH�ULJKWV�KROGHUV��DQG�VWDWHV�DV�ERWK�WKH�RULJLQDWRU�
DQG�HQIRUFHU�RI�LQWHOOHFWXDO�SURSHUW\�UXOHV��,W�LV�WKLV�G\QDPLF�UHODWLRQVKLS�WKDW�
LQWHUQDWLRQDO� WULEXQDOV� WKHQ� UHVSRQG� WR� ZKHQHYHU� DQ� DOOHJHG� EUHDFK� RI�
REOLJDWLRQV�RFFXU��

9,��&21&/86,21��025(�48(67,216�
7KLV�$UWLFOH� VRXJKW� WR�FODULI\� WKH�QHHGV�RI� WKH�FRPPXQLW\�²�JHQHUDOO\�

GLVFXVVHG� DV� WKH� FRPPXQLW\� RI� JOREDO� LQWHOOHFWXDO� SURSHUW\� SOD\HUV� ²�
WKURXJK�GLIIHUHQW�VWDJHV�RI�SULYDWL]DWLRQ�UHJXODWRU\�SURFHVV�WKDW�OHDGV�WR�WKH�

�
 ���. See id. �������������������DQDO\]LQJ�$UWLFOH����RI�WKH�75,36�$JUHHPHQW�IURP�
WKH�SHUVSHFWLYH�RI�$UWLFOH���bis����RI�WKH�3DULV�&RQYHQWLRQ���
 ���. See id. ���������±�������
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SULYDWL]DWLRQ�RI�LQWHUQDWLRQDO�ODZ���,�WULHG�WR�H[SODLQ�LQ�SDUWLFXODU�KRZ�FHUWDLQ�
LQWHUSUHWDWLYH� WULEXQDOV� ³VXFFHHG� LQ� making� OHJDO� DXWKRULW\´���� LQ� WKH�
LQWHUQDWLRQDO� OHJDO� V\VWHP�� � 0RUHRYHU�� WKH� HDUO\� OLQNDJH� RI� LQWHOOHFWXDO�
SURSHUW\�ZLWK�WKH�FRQFHSW�RI�LQYHVWPHQW�LQ�%,7V�DQG�,&6,'�FDVHV�WKDW�ZHUH�
QRW�RI�DQ�LQWHOOHFWXDO�SURSHUW\�QDWXUH�ZHUH�H[FDYDWHG�WR�VKRZ�WKH�UHODWLRQ�RQ�
HPHUJLQJ� QDUUDWLYHV� RQ� LQWHUQDWLRQDO� LQYHVWPHQW� DQG� LQWHOOHFWXDO� SURSHUW\���
$GGLWLRQDOO\�� WKH� DUWLFOH� LQYRNHG� DUJXPHQWV� IURP�+/$�+DUW¶V�Concept of 
Law�WR�SURYLGH�D�WKHRUHWLFDO�IRXQGDWLRQ�RQ�WKH�SULYDWL]DWLRQ�RI�LQWHUQDWLRQDO�
ODZ�WKURXJK�LQWHOOHFWXDO�SURSHUW\�QRUPV�LQ�WKH�JOREDO�V\VWHP��
1RZDGD\V��WKH�LQWHUQDWLRQDO�OHJDO�V\VWHP�LV�EHLQJ�H[SDQGHG�XSRQ�ZLWK�WKH�

HPHUJHQFH� RI� �RU� QHJRWLDWLRQV�� RI� YDULRXV� VXSHU� WUDGLQJ� DQG� LQYHVWPHQW�
DJUHHPHQWV�VXFK�DV�&(7$��WKH�733��WKH�5HJLRQDO�&RPSUHKHQVLYH�(FRQRPLF�
3DUWQHUVKLS��5&(3��RU�RWKHU�VXSHU�%,76�VXFK�DV�WKH�US — Australia FTA�
WKDW�KDYH�LQWHOOHFWXDO�SURSHUW\�SURYLVLRQV�WKDW�³KDYH�EHHQ�GHILQHG�DQG�GULYHQ�
E\� VSHFLILF� VHFWRUDO� GHPDQGV� RI� WKH� LQGXVWULHV� FRQFHUQHG�� DV� WKH\� ZHUH�
WUDQVODWHG�LQ�QHJRWLDWLQJ�SRVLWLRQV�RI�LQGXVWULDOL]HG�FRXQWU\�JRYHUQPHQWV�´����
1DWXUDOO\��RQH� FDQQRW�GLVFRXQW� WKH� LQIOXHQFH�RI�GLIIHUHQW� VXE�VHFWRUV�RI�

LQWHOOHFWXDO�SURSHUW\�ULJKWV�DQG�WKHLU�HSLVWHPLF�UHSUHVHQWDWLYHV�IRU�QRW�EHLQJ�
LQIOXHQWLDO�LQ�LQWHUQDWLRQDO�LQWHOOHFWXDO�SURSHUW\�UXOHPDNLQJ���2Q�WKH�FRQWUDU\��
DOO�HSLVWHPLF�IRUFHV�LQ�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DUH�LQIOXHQWLDO��DQG�LQ�WKH�
FDVH� RI� brail epistemic forces�� KDYH� LQIOXHQFHG� WKH� QHJRWLDWLRQV� DQG�
FRQFOXVLRQV�RI�WUHDWLHV�IRU�FRS\ULJKWV�DQG�EUDLO�����
7KH�LQIOXHQFH�DULVHV�EHFDXVH�LQWHOOHFWXDO�SURSHUW\�ULJKWV�DUH�SULYDWH�ULJKWV�

DQG� ULJKWV�KROGHUV�XVH�D�YDULHW\�RI�QHWZRUNV� �HSLVWHPLF� V\VWHPV�� WR� OREE\�
JRYHUQPHQWV� LQ� VHWWLQJ� QHJRWLDWLQJ� DJHQGDV� DQG� IRUPDOO\� DGRSWLQJ�
LQWHUQDWLRQDO�OHJDO�LQVWUXPHQWV������)URP�WKLV�SHUVSHFWLYH��WKH�SULYDWL]DWLRQ�RI�

�
� ����� 1,/6� -$16(1�� 7+(� 0$.,1*� 2)� /(*$/� $87+25,7<�� 121�/(*,6/$7,9(�
&2',),&$7,216�,1�+,6725,&$/�&217(;76�$1'�&203$5$7,9(�3(563(&7,9(������������
� ����� 7KRPDV�&RWWLHU��Intellectual Property and Mega-Regional Trade Agreements: 
Progress and Missed Opportunities��in�0(*$�5(*,21$/�75$'(�$*5((0(176��&(7$��
77,3��$1'�7,6$�±�1(:�25,(17$7,216�)25�(8�(;7(51$/�(&2120,&�5(/$7,216�����
�6WHIDQ� *ULOOHU� HW� DO�� HGV�� ������� see also� 3HWHU� <X�� The RCEP and Trans-Pacific 
Intellectual Property Norms�����9$1'��-��75$161$7¶/�/��������������
 ���. See 0DUUDNHVK�7UHDW\�WR�)DFLOLWDWH�$FFHVV�WR�3XEOLVKHG�:RUNV�IRU�3HUVRQV�:KR�
$UH�%OLQG��9LVXDOO\�,PSDLUHG��RU�2WKHUZLVH�3ULQW�'LVDEOHG��-XQH�����������DYDLODEOH�DW�
KWWS���ZZZ�ZLSR�LQW�PHHWLQJV�HQ�GRFBGHWDLOV�MVS3GRFBLG ��O����� But see� 0DUJRW�
.DPLQVNL� 	� 6KORPLW� <DQLVN\�5DYLG�� The Marrakesh Treaty for Visually Impaired 
Persons: Why a Treaty was Preferable to Soft Law�����8��3,77��/��5(9���������������
 ���. See� .DWULQD� 0REHUJ�� Private Industry’s Impact on U.S. Trade Law and 
International Intellectual Property Law: A Study of Post-TRIPs U.S. Bilateral 
Agreements and the Capture of the USTR�����-��3$7��	�75$'(0$5.�2))��62&¶<�����
��������
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LQWHUQDWLRQDO�ODZ�RFFXUV�QRW�RQO\�EHFDXVH�RI�SULYDWH�DFWRU¶V�DELOLW\�WR�FRQFHUQ�
WKHPVHOYHV�ZLWK�WKH�QHHGV�RI�WKH�FRPPXQLW\�WKURXJK�D�SULYDWL]DWLRQ�YLVLRQ��
EXW� EHFDXVH� WKH� QHHGV� RI� WKH� FRPPXQLW\� DOVR� GHPDQG� WKH� UHFRJQLWLRQ� RI�
JOREDO�OHJDO�UHJXODWLRQV�E\�LQWHUQDWLRQDO�ODZ���,Q�RWKHU�ZRUGV��DV�3KLOLS�$OORW�
KDV�DUJXHG��³LQWHUQDWLRQDO�ODZ��DV�SURSHUO\�FRQFHLYHG��PXVW�WKHUHIRUH�FRQWURO�
DOO�WKH�SURSHUW\�SRZHU�ZKLFK�LV�H[HUFLVHG�LQWHUQDWLRQDOO\�LQ�WKH�IRUP�RI�OHJDO�
UHODWLRQV�´����
,W�LV�FOHDU�WKDW�OHJDO�UHODWLRQV�LQ�WRGD\¶V�JOREDOL]HG�ZRUOG�DUH�VWLOO�D�PDWWHU�

RI�WKH�VWDWH���<HW�WKH�HYLGHQFH��DV�JDWKHUHG�LQ�WKLV�ZRUN��DQG�HOVHZKHUH�����
KDV� VKRZQ� WKDW� VWDWHV� DUH� QXGJHG� WR� SHUIRUP� OHJDO� UHODWLRQV� RQ� EHKDOI� RI�
SULYDWH�DFWRUV�DQG�HSLVWHPLF�FRPPXQLWLHV���0RUH�ZLGHO\��WKH�VSHFLILF�VHFWRUV�
RI�WKH�LQWHOOHFWXDO�SURSHUW\�UHJLPHV�KDYH�EHHQ�DFWLYHO\�HQJDJHG�LQ�GLSORPDWLF�
FRQIHUHQFHV� RU� JOREDO� DJHQGD� VHWWLQJ� IRU� WKH� JRYHUQDQFH� RI� LQWHOOHFWXDO�
SURSHUW\��
)XUWKHUPRUH��WKH�FRQFHSW�RI�LQWHOOHFWXDO�SURSHUW\�PXVW�EH�VHHQ�PRUH�WKDQ�

MXVW�ZKDW�LV�OLPLWHG�WR�QDUURZ�UHJXODWHG�UXOHV�VXFK�DV�WUDGHPDUNV��SDWHQWV�RU�
FRS\ULJKWV�� �,QWHOOHFWXDO�SURSHUW\�DQG�DOOLHG�ULJKWV�DUH�DOVR�SDUW�RI�D�VRFLDO�
IDEULF� RI� JOREDO� VRFLHW\� WKDW� KDV� UHODWLRQV� WR� ERWK� DUWLILFLDO� LQWHOOLJHQFH��
ELRPHGLFDO� PRGLILFDWLRQV�� WHFKQRORJLFDO� LQQRYDWLRQV�� DQG� RWKHU� VRFLDO�
SDWWHUQV�RI�VRFLHW\��,Q�RWKHU�ZRUGV��LQWHOOHFWXDO�SURSHUW\�DQG�DOOLHG�ULJKWV�DUH�
HQWUHQFKHG� LQ� WKH� HYROXWLRQV� DQG� UHYROXWLRQV� RI� JOREDO� VRFLHW\�� � 6XFK��
HQWUHQFKPHQW��LQ�WXUQ�JLYH�ULVH�WR�QHZ�UHJXODWRU\�QRUPV�LQFOXGLQJ�WKH�QHHG�
IRU�D�ZD\�RI�GHVFULELQJ� WKH� ODZ�PDNLQJ�SURFHVV� IURP� WKH�GRPHVWLF� WR� WKH�
JOREDO�RI�PRGHUQ�LQWHOOHFWXDO�SURSHUW\�DQG�DOOLHG�ULJKWV���
7KXV��LQ�D�VLPLODU�ZD\�WKDW�QDWLRQV�DUH�IRUFHG�WR�ZRUN�WRJHWKHU�LQ�ZRUOG�

FULVHV�²�WKH�HYROXWLRQV�DQG�UHYROXWLRQV�RI� LQWHOOHFWXDO�SURSHUW\�DQG�DOOLHG�
ULJKWV�KDYH�DOVR�FRHUFHG�QDWLRQV�DQG�RWKHU� LQWHOOHFWXDO�SURSHUW\�SOD\HUV� WR�
HQJDJH�LQ�D�QRUPDWLYH�DQG�ODZ�PDNLQJ�SURFHVV�WR�UHVSRQG�WR�FKDQJHV�LQ�WKH�
ZRUOG�RUGHU�JHQHUDWHG�E\�LQWHOOHFWXDO�SURSHUW\�DQG�DOOLHG�ULJKWV��
:H�KDYH�VHHQ�KRZ�WKH�DOOLHG�ULJKWV�RI�LQWHOOHFWXDO�SURSHUW\�KDYH�VKDSHG�

WKH�FRQYHUVDWLRQ�DERXW�ODZ�DQG�F\EHUVSDFH�����DQG�\HW��WKHUH�DUH�ERXQG�WR�EH�
PRUH� HYROXWLRQV� DQG� UHYROXWLRQV� WKDW� ZLOO� FKDOOHQJH� WKH� FRQFHSW� RI� ODZ�

�
� ����� 3+,/,3�$//27��(8120,$��1(:�25'(5�)25�$�1(:�:25/'�������������
� ����� See� 7HUUHQFH� +DOOLGD\� 	� *UHJRU\� 6KDIIHU�� � Transnational Legal Orders�� in��
75$161$7,21$/�/(*$/�25'(56��� ���������GHYHORSLQJ�D� WKHRU\�RI� WUDQVQDWLRQDO� OHJDO�
RUGHU� ZKLFK� WKH\� GHILQHG� DV� ³D� FROOHFWLRQ� RI� IRUPDOL]HG� OHJDO� QRUPV� DQG� DVVRFLDWHG�
RUJDQL]DWLRQV�DQG�DFWRUV�WKDW�DXWKRULWDWLYHO\�RUGHU�WKH�XQGHUVWDQGLQJ�DQG�SUDFWLFH�RI�ODZ�
DFURVV�QDWLRQDO�MXULVGLFWLRQV´���see also�<9(6�'(=$/$<�	�%5<$1�*$57+��'($/,1*�,1�
9,578(�� ,17(51$7,21$/� &200(5&,$/� $5%,75$7,21� $1'� 7+(� &216758&7,21� 2)� $�
75$161$7,21$/�/(*$/�25'(5���������
� ����� &+5,6� 5(('� 	� $1'5(:� 0855$<�� 5(7+,1.,1*� 7+(� -85,6358'(1&(� 2)�
&<%(563$&(���������&+5,6�5(('��0$.,1*�/$:6�)25�&<%(563$&(����������
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UHODWLQJ�WR�GLIIHUHQW�DVSHFWV�RI� LQWHOOHFWXDO�SURSHUW\�� �1DWXUDOO\�� WKH�IRUPDO�
UHTXLVLWHV�RI�ODZ�ZLOO�UHPDLQ�DV�WKH�EDVHOLQH�WR�GHYHORS�KRZ�QHZ�FKDOOHQJHV�
qualify�DV�ODZ���%XW�WKH�QRUPDWLYH�SURFHVV�WKDW�LQYROYHV�WKH�GLIIHUHQW�DFWRUV�
KDV�DOUHDG\�EHHQ�D�JDPH�RI�KLJK�VWDNHV�DQG�SRZHU�SOD\�DV�QHZ�QRUPDWLYH�
G\QDPLFV�DWWHPSW�WR�VKLIW�WKH�ROG�JXDUG�DQG�SURFHVVHV�RI�ODZ�DQG�UHJXODWRU\�
FKDQJH���
7KXV�� ZKDW� WKH� QHZ� PRGDOLWLHV� RI� HYROXWLRQ� DQG� UHYROXWLRQ� LQ� JOREDO�

VRFLHW\�UHSUHVHQWV��DUH�HLWKHU�VSHFLILF�FRPPXQLWLHV�RI�NQRZOHGJH��RU�KRZ�WKH�
LQWHUHVWV� RI� SULYDWH� ULJKWV� KROGHUV¶� VKDSHV� FKDQJHV� LQ� JOREDO� VRFLHW\�� � $V�
6ORXND� DUJXHV� ³WKH� WHFKQRORJLFDO� SKHQRPHQRQ� WHQGV� WR� SXVK� QRUPDWLYH�
LVVXHV�QRW�LQWR�RQH�SDUWLFXODU�DUHQD�EXW�LQWR�PDQ\�RI�WKHP�VLPXOWDQHRXVO\´����
DQG�IRU�PH��VRPH�RI�WKRVH�QRUPDWLYH�LVVXHV�FUHDWH�D�FXOWXUH�RI�SULYDWL]DWLRQ�
LQ�LQWHUQDWLRQDO�ODZ�WKDW�LV�EDVHG�RQ�WKH�QHHGV�RI�WKH�FRPPXQLW\�RI�SOD\HUV�
LQ�WKH�JOREDO�UHJXODWRU\�V\VWHP�RI�LQWHOOHFWXDO�SURSHUW\�JRYHUQDQFH��
,Q� WKLV�FRQWH[W�� WKHQ� LQWHUQDWLRQDO� LQWHOOHFWXDO�SURSHUW\� ODZ�KDV�FRPH� WR�

V\PEROL]H� WKH� ³OHJLWLPDWH� H[SHFWDWLRQV� RI� PHPEHUV� DQG� SULYDWH� ULJKWV�
KROGHUV�FRQFHUQLQJ�FRQGLWLRQV�RI�FRPSHWLWLRQ�´���� �%XW�WKLV�GRHV�QRW�PHDQ�
WKDW�QHZ�PRGDOLWLHV�RI�LQWHOOHFWXDO�SURSHUW\�DQG�DOOLHG�ULJKWV�GHYHORSPHQWV�
LQ�WKH�JOREDO�FRPPXQLW\�LV�GULYLQJ�WRZDUGV�WKH�HQG�RI�WKH�VWDWH�DV�D�JOREDO�
ODZ�PDNLQJ�HQWLW\���5DWKHU��ZH�QHHG�WR�EHWWHU�XQGHUVWDQG�WKH�UDSLG�IRUPDWLRQ�
RI�QRUPDWLYH�RUGHUV� DQG�KRZ� WKH�QRUPDWLYH�SURFHVV�ZRUNV�� �:KR�DUH� WKH�
SDUWLFLSDQWV��ZKDW�PRWLYDWHV�WKHP��ZKDW�DUH�WKHLU�JRDOV�DQG�LQWHQWLRQV��DQG�DW�
WKH� YHU\� OHDVW�� ZKDW� LV� WKH� OHJDO� VWUXFWXUH� WKDW� KHOSV� WR� H[SODLQ� QHZ�
GHYHORSPHQWV�LQ�LQWHUQDWLRQDO� ODZ�DQG�FDQ�WKDW�VWUXFWXUH�EH�GHVFULEHG�LQ�D�
QHZ�ODQJXDJH"��3DUW�RI�WKDW�QHZ�ODQJXDJH�PD\EH�D�WKHRUHWLFDO�IUDPHZRUN�RI�
LQWHOOHFWXDO�SURSHUW\� LQYHVWPHQWV��7KH�HYLGHQFH� LQ� WKLV�DUWLFOH�RQ� WKH� OHJDO�
FKDUDFWHULVWLFV� RI� LQWHOOHFWXDO� SURSHUW\� LQYHVWPHQWV� DQG� WKH� FKDQJLQJ�
G\QDPLFV�LQ�WKH�DGMXGLFDWLRQ�GLVSXWHV�LQ�WULEXQDOV�VXJJHVWV�WKDW�WKH�FXOWXUH�
RI�SULYDWL]DWLRQ�LQ�LQWHUQDWLRQDO�ODZ�LV�SDUW�RI�WKH�QHZ�UHDOPV�RI�UHODWLRQVKLS�
LQWHUSUHWDWLRQV���
�

�
� ����� =GHQHN�6ORXND��International Law-Making: A View from Technology��in��/$:�
0$.,1*�,1�7+(�*/2%$/�&20081,7<������1LFKRODV�*UHHQZRRG�HG����������
 ���. 5HSRUW�RI�WKH�$SSHOODWH�%RG\��India – Patent Protection for Pharmaceutical and 
Agricultural Chemical Products�� �� ����:72�'RF��:7�'6���$%�5� �DGRSWHG�'HF�� ���
������� � But see� +HLQ]� .OXJ��Campaigning for Life: Building a New Transnational 
Solidarity in the Face of HIV/AIDS and TRIPs�� in� /$:� $1'�*/2%$/,=$7,21� )520�
%(/2:��72:$5'6�$�&260232/,7$1�/(*$/,7<��%RDYHQWXUD�GH�6RXVD�6DQWRV�DQG�&HVDU�
5RGULJXH]�*HUDYLWR�HGV����������
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32676&5,37�
�
6LQFH� ,� FRPSOHWHG� WKLV� $UWLFOH� ������ �� ��������� DORQJ� ZLWK� D� VHULHV� RI�

SXEOLVKHG�DQG�XQSXEOLVKHG�SDSHUV�RQ� LQWHOOHFWXDO�SURSHUW\�DQG� LQYHVWPHQW�
XVLQJ�³KHWHURGR[�OHJDO�DUJXPHQWDWLRQV´��D�QXPEHU�RI�DUWLFOHV�DQG�ERRNV�E\�
RWKHU�VFKRODUV�KDYH�VLQFH�EHHQ�SXEOLVKHG���0RVW�RI�WKH�QDUUDWLYHV�DUH�VLPLODU�
DQG�WKH�IHZ�LQVWDQFHV�RI�KDUG�FRUH�FDVHV�DUH�UHOLHG�XSRQ�IRU�VXSSRUW�� �0\�
DSSURDFK� KDV� DOZD\V� EHHQ� ³KHWHURGR[´� DQG� WKDW� LV� ZKDW� VHSDUDWHV� P\�
DUJXPHQWV�IURP�WKH�YDULRXV�SXEOLFDWLRQV�VR�IDU������$QG�LQ�WKLV�$UWLFOH��WKH�
HPSKDVLV�KDV�EHHQ�RQ�LQMHFWLQJ�+/$�+DUW�LQ�WKH�QDUUDWLYH�WR�SDLQW�D�SLFWXUH�
RI� WKH� FXOWXUH� RI� SULYDWL]DWLRQ� LQ� LQWHUQDWLRQDO� LQWHOOHFWXDO� SURSHUW\� DQG�
LQYHVWPHQW� ZKHUH� DGMXGLFDWLRQ� KDV� D� SUDFWLFDO� PHDQLQJ� DQG� DOVR� D�
MXULVSUXGHQWLDO�RQH�E\�ORRNLQJ�EH\RQG�WKH�WH[WV�RI�WUHDWLHV�ZLWK�SURYLVRV�RQ�
LQWHOOHFWXDO�SURSHUW\�DQG�LQYHVWPHQW��
�

�
� ����� 3DUWV� RI� WKH� SDSHU� KDYH� EHHQ� XSGDWHG� WR� UHIOHFW� GHYHORSPHQWV� LQ� WKH� ODZ� DV�
RSSRVHG�WR�VW\OH�DQG�QDUUDWLYH��RU�RWKHU�HGLWRULDO�GXWLHV�E\�PHPEHUV�RI�WKLV�MRXUQDO��
� ����� $W�WKH�WLPH�RI�UHYLVLRQ�LQ������VRPH�RI�WKH�SXEOLVKHG�SDSHUV�LQFOXGLQJ�P\�RZQ�
DUH�� 0DU\� =KDR�� Investor-State Dispute Settlement Reform: Reconsidering the 
Multilateral Investment Court in the Context of Disputes Involving Intellectual Property 
Law�����&2/80��-�/��	�$576�������������3UDW\XVK�1DWK�8SUHWL��The Role of National 
and International Intellectual Property Law and Policy in Reconceptualising the 
Definition of Investment�����,17¶/�5(9��,17(//��3523��	�&203(7,7,21�/��������������
5(6($5&+�+$1'%22.�21�,17(//(&78$/�3523(57<�$1'�,19(670(17�/$:��&KULVWRSKH�
*HLJHU� HG��� ������� (00$18(/� .2/$:2/(� 2.(�� 7+(� ,17(5)$&(� %(7:((1�
,17(//(&78$/�3523(57<�$1'�,19(670(17�/$:��$1�,17(57(;78$/�$1$/<6,6���������
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����

029,(6�72�)$//�$6/((3�72��7+(�
$17,75867�,03/,&$7,216�2)�

7(50,1$7,1*�7+(�3$5$02817�
&216(17�'(&5((6�

,6+$�&��%,6:$6
�

�
,��,QWURGXFWLRQ�����������������������������������������������������������������������������������������
,,��7KH�-XGLFLDO�+LVWRU\�RI�$QWLWUXVW�LQ�WKH�0RYLH�DQG�%URDGFDVWLQJ�

,QGXVWU\�DQG�WKH�3DUDPRXQW�&RQVHQW�'HFUHHV�����������������������������
$��7KH�6KHUPDQ�$FW�DQG�0RQRSRO\�3RZHU���������������������������������
%��8QLWHG�6WDWHV�Y��3DUDPRXQW�DQG�WKH�5HVXOWLQJ�&RQVHQW�

'HFUHHV���������������������������������������������������������������������������������
&��1RWDEOH�&DVHV�$IWHU�8QLWHG�6WDWHV�Y��3DUDPRXQW��������������������
'��7KH�+\EULG�6WUHDPLQJ�0RGHO�������������������������������������������������
(��7KH�7HUPLQDWLRQ�RI�WKH�3DUDPRXQW�'HFUHHV����������������������������

,,,��$QDO\]LQJ�WKH�7HUPLQDWLRQ�RI�WKH�3DUDPRXQW�&RQVHQW�'HFUHHV�
ZLWK�WKH�&XUUHQW�6WUHDPLQJ�/DQGVFDSH����������������������������������������
$��7KH�5HOHYDQFH�RI�WKH�3DUDPRXQW�'HFUHHV�WR�WKH�+\EULG�

6WUHDPLQJ�0RGHO������������������������������������������������������������������
%��$SSOLFDWLRQ�RI�&RXUW�)DFWRUV�WR�WKH�+\EULG�5HOHDVH�

0RGHO�����������������������������������������������������������������������������������
&��$SSOLFDWLRQ�RI�&DVH�/DZ�DQG�6KHUPDQ�$FW�WR�WKH�+\EULG�

5HOHDVH�0RGHO����������������������������������������������������������������������
,9��3URSRVHG�5HJXODWLRQV�WR�$FFRPPRGDWH�IRU�WKH�+\EULG�5HOHDVH�

0RGHO�DQG�3UHVHUYH�WKH�([FOXVLYH�7KHDWULFDO�5HOHDVH����������������
9��&RQFOXVLRQ�����������������������������������������������������������������������������������������
�

,��,1752'8&7,21�
8�6�� DQWLWUXVW� ODZ� SURPRWHV� FRPSHWLWLRQ� DQG� SUHYHQWV� PRQRSROLHV� LQ�

YDULRXV�LQGXVWULHV�LQ�RUGHU�WR�IRVWHU�HFRQRPLF�JURZWK����$QWLWUXVW�ODZ�LQ�WKH�
�


(GLWRU�LQ�&KLHI�� American University Business Law Review,� 9ROXPH� ���� -�'��
&DQGLGDWH��$PHULFDQ�8QLYHUVLW\�:DVKLQJWRQ�&ROOHJH�RI�/DZ��������%�$��+LVWRU\��cum 
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PHGLD�DQG�PRWLRQ�SLFWXUH�LQGXVWULHV�EHFDPH�PRUH�RI�D�FRQWURYHUVLDO� LVVXH�
DIWHU� United States v. Paramount�� LQ� ������ D� ODQGPDUN� FDVH� LQ� WKH�
HQWHUWDLQPHQW� LQGXVWU\��� � 7KH� VWXGLRV� VXEVHTXHQWO\� VLJQHG� WKH� 3DUDPRXQW�
&RQVHQW�'HFUHHV��WKH�³3DUDPRXQW�'HFUHHV´���ZKLFK�ZRXOG�JR�RQ�WR�JRYHUQ�
DQWLFRPSHWLWLYH�SUDFWLFHV�MRLQWO\�ZLWK�WKH�6KHUPDQ�DQG�&OD\WRQ�$FWV�LQ�WKH�
PRWLRQ�SLFWXUH�LQGXVWU\�IRU�WKH�QH[W�VL[�GHFDGHV����7KH�UHVXOWLQJ�3DUDPRXQW�
'HFUHHV�VHUYH�WR�UHVWULFW� WKH�RULJLQDO�GHIHQGDQW�VWXGLRV�IURP�FROOXVLYH�DQG�
DQWLFRPSHWLWLYH� EHKDYLRU�� GLYHVW� WKH�PDMRU� FRQJORPHUDWHV�� DQG� VHW� D� QHZ�
UHJXODWRU\�VWDQGDUG�LQ�FRQMXQFWLRQ�ZLWK�WKH�6KHUPDQ�$FW���
,Q�������WKH�'HSDUWPHQW�RI�-XVWLFH��³'2-´��UHYLHZHG�OHJDF\�MXGJPHQWV�WR�

WHUPLQDWH�DQ\�REVROHWH�DQWLWUXVW�GHFLVLRQV�WKDW�PD\�QRW�KDYH�DQ\�UHOHYDQFH�
RU�HIIHFW� WRGD\��� �$PRQJ� WKRVH�GHFLVLRQV�ZDV� WKH�3DUDPRXQW�'HFUHHV�� IRU�
ZKLFK�WKH�'2-�ILOHG�D�PRWLRQ�WR�WHUPLQDWH�LQ���������7KH�3DUDPRXQW�'HFUHHV�
ZHUH� VXEVHTXHQWO\� WHUPLQDWHG� E\� WKH�8QLWHG� 6WDWHV�'LVWULFW� &RXUW� IRU� WKH�
6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN����7KH�FRXUW�FLWHG�PDQ\�UHDVRQV��LQFOXGLQJ�
QHZ�WHFKQRORJ\�DQG�FKDQJHV�LQ�WKH�ODZ��DQG�PDUNHW�FRQGLWLRQV���
�
laude�� ������5XWJHUV�8QLYHUVLW\��1HZ�%UXQVZLFN��7KH�DXWKRU�ZRXOG� OLNH� WR� H[WHQG� D�
KXJH�WKDQN�\RX�WR�WKH�American University Business Law Review 9ROXPH����DQG����VWDII�
IRU� DOO� WKHLU� KDUG� ZRUN� WR� PDNH� WKLV� SLHFH� SRVVLEOH�� 6KH� LV� LQFUHGLEO\� OXFN\� WR� KDYH�
FRQVWDQW�VXSSRUW�IURP�KHU�SDUHQWV��ORYHG�RQHV��DQG�IULHQGV��7KH�DXWKRU�ZRXOG�VSHFLILFDOO\�
OLNH�WR�WKDQN�KHU�SDUHQWV��1LUDM�DQG�6ZDWL��IRU�SXVKLQJ�KHU�WR�GUHDP�ELJ�DQG�IRU�DOO�RI�WKHLU�
FRXQWOHVV�VDFULILFHV��DQG�WR�WKDQN�KHU�SDUWQHU��6KXEKDP�2MKD��IRU�DOO�RI�KLV�VXSSRUW�DQG�
HQFRXUDJHPHQW��
� ���� See�6KHUPDQ�$FW�����8�6�&������±���
� ��� ����8�6��������������
 �. See -RQDWKDQ�$��6FKZDUW], Bringing Balance to the Antitrust Force: Revising the 
Paramount Decrees for the Modern Motion Picture Market, ���8&/$�(17��/��5(9������
��� ������� �UHDVRQLQJ� WKDW� ³WKH� µParamount� 'HFUHHV¶� HQFDSVXODWHG� RYHU� WHQ� \HDUV� RI�
DQWLWUXVW�DFWLRQV�E\�WKH�'HSDUWPHQW�RI�-XVWLFH�DJDLQVW�WKH�QDWLRQ¶V�ODUJHVW�ILOP�SURGXFWLRQ��
GLVWULEXWLRQ��DQG�H[KLELWLRQ�FRPSDQLHV´���
 �. See id.�
 �. Id.� DW� ��±��� �GLVFXVVLQJ� WKH� LQYDVLYH� QDWXUH� RI� WKH� PDMRU� PRYLH� VWXGLRV¶�
GLYHVWLWXUH�UHVXOWLQJ�IURP�WKH�'HFUHHV���
 �. 3UHVV�5HOHDVH��8�6��'HS¶W�RI�-XVW���'HSDUWPHQW�RI�-XVWLFH�$QQRXQFHV�,QLWLDWLYH�WR�
7HUPLQDWH� ³/HJDF\´� $QWLWUXVW� -XGJPHQWV� �$SU�� ���� �������
KWWSV���ZZZ�MXVWLFH�JRY�RSD�SU�GHSDUWPHQW�MXVWLFH�DQQRXQFHV�LQLWLDWLYH�WHUPLQDWH�
OHJDF\�DQWLWUXVW�MXGJPHQWV� �DQQRXQFLQJ� WKDW� DOO� ³RSHQ´� OHJDF\� MXGJPHQWV� ZRXOG� EH�
UHYLHZHG� WR� IDFLOLWDWH� WKH� WHUPLQDWLRQ� RI� WKRVH� WKDW� ³QR� ORQJHU� VHUYH� WR� SURWHFW�
FRPSHWLWLRQ´���
 �. 3UHVV�5HOHDVH��8�6��'HS¶W�RI�-XVW���)HGHUDO�&RXUW�7HUPLQDWHV�3DUDPRXQW�&RQVHQW�
'HFUHHV� �1RY�� ���� ������� KWWSV���ZZZ�MXVWLFH�JRY�RSD�SU�IHGHUDO�FRXUW�WHUPLQDWHV�
SDUDPRXQW�FRQVHQW�GHFUHHV�>KHUHLQDIWHU�'2-�3UHVV�5HOHDVH@��
 �. 8QLWHG�6WDWHV�Y��3DUDPRXQW�3LFWXUHV��,QF������0LVF�������$7��������8�6��'LVW��
/(;,6���������6�'�1�<��$XJ������������
 �. Id.� DW� 
��� �UHDVRQLQJ� WKDW� ³VHYHQW\� \HDUV� RI� WHFKQRORJLFDO� LQQRYDWLRQ�� QHZ�
FRPSHWLWRUV� DQG�EXVLQHVV�PRGHOV�� DQG� VKLIWLQJ�FRQVXPHU�GHPDQG�KDYH� IXQGDPHQWDOO\�
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7KLV�&RPPHQW�ZLOO�DUJXH�WKDW��ZKLOH�WKH�&RQVHQW�'HFUHHV�VHHP�REVROHWH�
LQ�WKH���VW�FHQWXU\�ZKHQ�VWXGLRV�RZQ�VLJQLILFDQW�QXPEHUV�RI�WKHDWHUV��PRYLHV�
DUH�QR�ORQJHU�UHOHDVHG�RQH�WKHDWHU�DW�D�WLPH�OLNH�WKH\�ZHUH�LQ�������ZKLFK�
LPSOLFDWHV� UHOHYDQW� DQWLWUXVW� VWDQGDUGV��:LWK� WKH� SUHYDOHQFH� RI� VWUHDPLQJ��
WHUPLQDWLRQ�RI�WKH�3DUDPRXQW�'HFUHHV�ZRXOG�DOORZ�VWUHDPLQJ�JLDQWV�VXFK�DV�
'LVQH\��DQG�1HWIOL[� WR�PRQRSROL]H� WKH�PRYLH� UHOHDVH�PDUNHW� WKURXJK� WKH�
K\EULG�UHOHDVH�PRGHO��LPSDFWLQJ�IXWXUH�FDVH�ODZ�DQG�OLWLJDWLRQ��3DUW�,,�RI�WKLV�
&RPPHQW� ZLOO� H[DPLQH� WKH� Paramount� FDVH�� WKH� FRQVHQW� GHFUHHV� WKDW�
UHVXOWHG�IURP�LW��DQG�WKH�MXGLFLDO�DQG�FRQJUHVVLRQDO�KLVWRU\�RI�DQWLWUXVW�LQ�WKH�
PRYLH�LQGXVWU\���3DUW�,,,�ZLOO�DSSO\�WKRVH�DQWLWUXVW�VWDQGDUGV��FDVH�ODZ��DQG�
WKH� 6KHUPDQ� $FW� WR� WKH� K\EULG� VWUHDPLQJ� PRGHO�� )LQDOO\�� 3DUW� ,9� ZLOO�
UHFRPPHQG� WKDW� WKH� 3DUDPRXQW� 'HFUHHV� EH� UHZRUNHG� LQ� RUGHU� WR�
DFFRPPRGDWH� IRU� WKH� K\EULG� VWUHDPLQJ� PRGHO� DQG� VWD\� LQ� OLQH� ZLWK� WKH�
6KHUPDQ�$FW�DQG�DQWLWUXVW�SUHFHGHQW�DV�ZHOO�DV�WR�SUHVHUYH�DUWLVWLF�LQWHJULW\�
LQ�WKH�PRWLRQ�SLFWXUH�LQGXVWU\��

,,��7+(�-8',&,$/�+,6725<�2)�$17,75867�,1�7+(�029,(�$1'�
%52$'&$67,1*�,1'8675<�$1'�7+(�3$5$02817�&216(17�'(&5((6�

A. The Sherman Act and Monopoly Power 
&RQJUHVV� HQDFWHG� WKH� 6KHUPDQ� $FW� LQ� ����� WR� SURPRWH� FRPSHWLWLRQ��

HFRQRPLF�OLEHUW\��DQG�SUHYHQW�JURZWK�RI�PRQRSROLHV��7KH�6KHUPDQ�$FW�LV�
HQIRUFHG� E\� WKH� )HGHUDO� 7UDGH� &RPPLVVLRQ� �³)7&´�� DQG� WKH� '2-�����
&RPSDQLHV� DUH� HYDOXDWHG� XQGHU� DQWLWUXVW� DFWLRQV� EDVHG� RQ� WKHLU�
DQWLFRPSHWLWLYH�FRQGXFW��EDUULHUV�WR�HQWU\�LQWR�WKH�LQGXVWU\��DQG�DWWHPSWV�WR�
PRQRSROL]H�����6HFWLRQV���DQG���RI�WKH�6KHUPDQ�$FW�DUH�HVSHFLDOO\�VLJQLILFDQW�
DV� WKH\� JRYHUQ� DQWLFRPSHWLWLYH� FRQGXFW���� � 6HFWLRQ� �� SURKLELWV� ³HYHU\�
FRQWUDFW��FRPELQDWLRQ��RU�FRQVSLUDF\�LQ�UHVWUDLQW�RI�WUDGH�´�DQG�LV�PRUH�JHDUHG�
WRZDUG� FRRUGLQDWHG� DQWLFRPSHWLWLYH� FRQGXFW���� � 6HFWLRQ� �� SURKLELWV�
³PRQRSROL]DWLRQ��DWWHPSWHG�PRQRSROL]DWLRQ��RU�FRQVSLUDF\�RU�FRPELQDWLRQ�

�
FKDQJHG�WKH�LQGXVWU\´���
 ��. The Enforcers�� )('�� 75$'(� &200¶1�� KWWSV���ZZZ�IWF�JRY�WLSV�
DGYLFH�FRPSHWLWLRQ�JXLGDQFH�JXLGH�DQWLWUXVW�ODZV�HQIRUFHUV��ODVW�YLVLWHG�$SU�������������
 ��. See�Monopolization Defined�� )('�� 75$'(� &200¶1�� KWWSV���ZZZ�IWF�JRY�WLSV�
DGYLFH�FRPSHWLWLRQ�JXLGDQFH�JXLGH�DQWLWUXVW�ODZV�VLQJOH�ILUP�FRQGXFW�PRQRSROL]DWLRQ�
GHILQHG� �ODVW� YLVLWHG� 0DU�� ���� ������� see also (OLRW� *�� 'LVQHU� Barrier Analysis in 
Antitrust Law, ���&251(//�/��5(9����������±�����������³$GYHUWLVLQJ�LQWHQVLW\�DQG�WKH�
VL]H�RI�H[LVWLQJ�ILUPV�KDYH�DOVR�EHHQ�UHJDUGHG�DV�VHSDUDWH�EDUULHUV�WR�HQWU\�´���
 ��. See 6KHUPDQ�$FW�����8�6�&������±���
 ��. Id.������see also Parallel Conduct and Section 1 of the Sherman Act,�(367(,1�
%(&.(5� *5((1�� KWWSV���ZZZ�HEJODZ�FRP�LQVLJKWV�SDUDOOHO�FRQGXFW�DQG�VHFWLRQ���RI�
WKH�VKHUPDQ�DFW���ODVW�YLVLWHG�-XQ�������������
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WR�PRQRSROL]H�´����7KLV�VHFWLRQ�LQ�SDUWLFXODU�VHUYHV�WR�SURPRWH�³WKH�SURFHVV�
RI�FRPSHWLWLRQ�WKDW�VSXUV�ILUPV�WR�VXFFHHG´�E\�RXWODZLQJ�EXVLQHVV�PHWKRGV�
ZKLFK�DUH�LQFRPSDWLEOH�ZLWK�WKH�FRPSHWLWLYH�SURFHVV����&RQJUHVV¶V�LQWHQW�LQ�
SDVVLQJ� WKH� 6KHUPDQ� $FW� ZDV� WR� SURPRWH� D� IDLU�� RSHQ�� DQG� FRPSHWLWLYH�
PDUNHWSODFH��DV�³H[FHVVLYH�PDUNHW�FRQFHQWUDWLRQ�WKUHDWHQV�EDVLF�HFRQRPLF�
OLEHUWLHV�� GHPRFUDWLF� DFFRXQWDELOLW\�� DQG� WKH� ZHOIDUH� RI� ZRUNHUV�� IDUPHUV��
VPDOO�EXVLQHVVHV��VWDUWXSV��DQG�FRQVXPHUV�´����7KH�6KHUPDQ�$FW�DOVR�VHUYHV�
WR�SUHVHUYH�FRPSHWLWLRQ�WKDW�³VSXUV�FRPSDQLHV�WR�UHGXFH�FRVWV��LPSURYH�WKH�
TXDOLW\� RI� WKHLU� SURGXFWV�� LQYHQW� QHZ� SURGXFWV�� HGXFDWH� FRQVXPHUV�� DQG�
HQJDJH�LQ�D�ZLGH�UDQJH�RI�RWKHU�DFWLYLW\�WKDW�EHQHILWV�FRQVXPHU�ZHOIDUH�´���
&RXUWV�DVVHVV�PRQRSRO\�SRZHU�EDVHG�RQ�VHYHUDO�IDFWRUV��WKH�SULPDU\�RQHV�

EHLQJ�PDUNHW�VKDUH��H[FOXVLRQDU\�FRQGXFW��DQG�EXVLQHVV�MXVWLILFDWLRQ��DV�ZHOO�
DV�VWUHQJWK�RI�FRPSHWLWLRQ��QDWXUH�RI�DQWLFRPSHWLWLYH�FRQGXFW��DQG�HODVWLFLW\�
RI�FRQVXPHU�GHPDQG�����0DUNHW�VKDUH�DORQH�LV�QRW�HQRXJK�WR�VXVWDLQ�D�FODLP�
XQGHU�WKH�6KHUPDQ�$FW��EXW�PRQRSRO\�SRZHU�FDQ�EH�SURYHQ�ZLWKRXW�WKLV�DV�
ZHOO������7KH�IDFWRUV�IRU�PRQRSRO\�SRZHU�PXVW�EH�DVVHVVHG�RQ�D�FDVH�E\�FDVH�
EDVLV�DQG�ZHLJKHG�DFFRUGLQJO\��

B. United States v. Paramount and the Resulting Consent Decrees 
,Q� ������ WKH� '2-� ILOHG� D� ODZVXLW� DJDLQVW� HLJKW� PDMRU� PRYLH� VWXGLRV�

FODLPLQJ� VHYHUDO� DQWLWUXVW� YLRODWLRQV� VXFK� DV� KRUL]RQWDO� DQG� YHUWLFDO� SULFH�

�
 ��. ���8�6�&�������see also�Competition and Monopoly: Single-Firm Conduct Under 
Section 2 of the Sherman Act: Chapter 1�� 8�6�� '(3¶7� 2)� -867���
KWWSV���ZZZ�MXVWLFH�JRY�DWU�FRPSHWLWLRQ�DQG�PRQRSRO\�VLQJOH�ILUP�FRQGXFW�XQGHU�
VHFWLRQ���VKHUPDQ�DFW�FKDSWHU��� �ODVW� YLVLWHG�0DU�� ���� ������ �GHVFULELQJ�KRZ� VSHFLILF�
LQWHQW� WR� PRQRSROL]H� HQWDLOV� D� ³VSHFLILF� LQWHQW� WR� GHVWUR\� FRPSHWLWLRQ� RU� EXLOG�
PRQRSRO\´���
 ��. �8�6��'(3¶7�2)�-867���supra QRWH�����
� ���� ([HF��2UGHU�1R�������������)HG��5HJ����������-XO\�����������Compare�5REHUW�+��
%RUN��Legislative Intent and the Policy of the Sherman Act����-�/��	�(&21��������������
�DVVHUWLQJ�WKDW�³&RQJUHVV�LQWHQGHG�WKH�FRXUWV�WR�LPSOHPHQW�������RQO\�WKDW�YDOXH�ZH�ZRXOG�
WRGD\� FDOO� FRQVXPHU� ZHOIDUH´���with� %DUDN� 2UEDFK��How Antitrust Lost Its Goal�� ���
)25'+$0� /�� 5(9�� ������ ����±��� ������� �VWDWLQJ� WKDW� ³FRQVXPHU� ZHOIDUH´� LV� DQ�
DPELJXRXV� WHUP� DQG� WKDW� WKH� 6KHUPDQ�$FW¶V� OHJLVODWLYH� KLVWRU\� GRHV� QRW� VXSSRUW� WKH�
FODLPV�OHDGLQJ�WR�WKH�DGRSWLRQ�RI�WKH�FRQVXPHU�ZHOIDUH�VWDQGDUG���
 ��. 8�6��'(3¶7�2)�-867���supra QRWH�����
 ��. See )('��75$'(�&200¶1��supra�QRWH�����
 ��. See id�� see also :LOOLDP� (�� .RYDFLF�� HW� DO���Plus Factors and Agreement in 
Antitrust Law,� ���� 0,&+�� /�� 5(9�� ����� ����� ���� �OLVWLQJ� WKH� ³FKLHI� SOXV� IDFWRUV�´�
LQFOXGLQJ�DFWLRQV�FRQWUDU\�WR�HDFK�GHIHQGDQW¶V�VHOI�LQWHUHVW�XQOHVV�SXUVXHG�DV�SDUW�RI�D�
FROOHFWLYH� SODQ�� SKHQRPHQD� WKDW� FDQ� EH� H[SODLQHG� UDWLRQDOO\� RQO\� DV� WKH� UHVXOW� RI�
FRQFHUWHG� DFWLRQ�� HYLGHQFH� WKDW� WKH� GHIHQGDQWV� FUHDWHG� WKH� RSSRUWXQLW\� IRU� UHJXODU�
FRPPXQLFDWLRQ��LQGXVWU\�SHUIRUPDQFH�GDWD�WKDW�VXJJHVWV�VXFFHVVIXO�FRRUGLQDWLRQ��DQG�WKH�
DEVHQFH�RI�D�SODXVLEOH��OH�JLWLDWH�EXVLQHVV�UDWLRQDOH�IRU�VXVSLFLRXV�FRQGXFW���
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IL[LQJ�DQG�RWKHU�EHKDYLRUV�WKDW�SUHYHQWHG�VPDOOHU�VWXGLRV�IURP�HQJDJLQJ�LQ�
UHDVRQDEOH� FRPSHWLWLRQ� ZLWKLQ� WKH� LQGXVWU\���� � 7KLV� ODZVXLW� SURGXFHG� WKH�
3DUDPRXQW�'HFUHHV�WKDW�JRYHUQHG�WKH�DFWLRQV�RI�PRYLH�VWXGLRV�IRU�GHFDGHV�����
+RUL]RQWDO� SULFH� IL[LQJ� LV� ³DQ\� DUUDQJHPHQW� DPRQJ� FRPSHWLWRUV� WKDW�
LQWHUIHUHV� ZLWK´� WKH� LQIOXHQFH� RI� IUHH� PDUNHW� IRUFHV� RQ� VHWWLQJ� SULFHV�
RUJDQLFDOO\�����+RUL]RQWDO�SULFH�IL[LQJ�GRHV�QRW�KDYH�WR�EH�H[SOLFLW�LQ�ZULWLQJ�
EXW�FDQ�DOVR�EH�LQGLUHFW�RU�LQIHUUHG�IURP�LWV�GHWULPHQWDO�HIIHFWV�����9HUWLFDO�
SULFH� IL[LQJ� RQ� WKH� RWKHU� KDQG� UHIHUV� WR� DJUHHPHQWV� EHWZHHQ� HQWLWLHV� LQ� D�
VXSSO\�RU�GLVWULEXWLRQ�FKDLQ��HLWKHU�FRQWUROOLQJ�SULFHV�RU�PRUH�LPSOLFLWO\�LQ�
WHUPV�RI�FXVWRPHU�RU�WHUULWRULDO�UHVWULFWLRQV����
)RU� \HDUV�� WKH� 3DUDPRXQW� 'HFUHHV� VXFFHVVIXOO\� SUHYHQWHG� SULFH�IL[LQJ�

DFWLRQV� WKDW�YLRODWHG� WKH�6KHUPDQ�$FW���� �8QWLO�������3DUDPRXQW��/RHZ¶V��
:DUQHU��5.2��DQG�)R[��ILYH�RI�WKH�³PDMRU�GHIHQGDQWV´��RZQHG�ODUJH�PRYLH�
WKHDWHU�FLUFXLWV��LQFOXGLQJ�³RYHU�VHYHQW\�SHUFHQW�RI�WKH�EHVW�DQG�ODUJHVW�µILUVW�
UXQ¶� WKHDWHUV� LQ� WKH�QLQHW\�WZR� ODUJHVW�FLWLHV� LQ� WKH�8QLWHG�6WDWHV�´��� �7KLV�
VWUXFWXUH�OHG�WR�FROOXVLRQ�EHFDXVH�WKH�GHIHQGDQWV�OLPLWHG�WKH�ILUVW�UXQ�RI�WKHLU�
SLFWXUHV�WR�WKH�WKHDWHUV�WKDW�WKH�PDMRU�GHIHQGDQWV�RZQHG�DQG�FRQWUROOHG�����,Q�
DGGLWLRQ�� WKH\� FORVHG�RII� ILUVW�UXQ� WKHDWHUV� WR� WKHLU� FRPSHWLWRUV��ZKR�ZHUH�
LQGHSHQGHQW�PRWLRQ�SLFWXUH�GLVWULEXWRUV�����,Q�WKH�LQLWLDO�Paramount�ODZVXLW��
WKH�GLVWULFW�FRXUW�IRXQG�PRQRSRO\�SRZHU�LQ�WKH�GLVWULEXWLRQ�PDUNHW�IRU�WKH�
ILUVW�UXQ�PRYLHV� DQG� IRXQG� D� FRQVSLUDF\� LQ� WKH� OLFHQVLQJ� SUDFWLFHV��ZKLFK�
OLPLWHG� ORFDO� WKHDWHUV� E\� DGPLVVLRQ� SULFH�IL[LQJ�� UXQ� FDWHJRULHV�� DQG�
FOHDUDQFHV����
�
 ��. 8QLWHG�6WDWHV�Y��3DUDPRXQW�3LFWXUHV��,QF�������8�6�������������������
 ��. See�id��
� ���� �� -8/,$1� 2�� 921� .$/,12:6.,� (7� $/��� $17,75867� /$:6� $1'� 75$'(�
5(*8/$7,21��'(6.�(',7,21����������G�HG���������
 ��. See�id. �³$Q�DJUHHPHQW�QHHG�QRW�OLWHUDOO\�IL[�SULFHV�WR�EH�FRQGHPQHG�DV�LOOHJDO�
KRUL]RQWDO�SULFH�IL[LQJ��QRU�GRHV�LW�PDWWHU�ZKHWKHU�WKH�SULFH�IL[LQJ�DJUHHPHQW�LV�GLUHFW�RU�
LQGLUHFW�´���
 ��. See id.���������see also Dealings in the Supply Chain��)('��75$'(�&200¶1��
KWWSV���ZZZ�IWF�JRY�WLSV�DGYLFH�FRPSHWLWLRQ�JXLGDQFH�JXLGH�DQWLWUXVW�ODZV�GHDOLQJV�
VXSSO\�FKDLQ� �ODVW� YLVLWHG�$SU�� ���� ������ �SURYLGLQJ� WKDW� YHUWLFDO� UHODWLRQVKLSV� LQ� WKH�
VXSSO\�FKDLQ�DUH�WHVWHG�IRU�UHDVRQDEOHQHVV�EHFDXVH�WKH\�PD\�YLRODWH�DQWLWUXVW�ODZV�LI�WKH\�
UHGXFH� FRPSHWLWLRQ� EHWZHHQ� FRPSDQLHV� DW� WKH� VDPH� OHYHO� RU� SUHYHQW� QHZ� RQHV� IURP�
HQWHULQJ�WKH�PDUNHW���
 ��. See�Paramount Pictures, Inc�������8�6��DW������see also�6FKZDUW]��supra QRWH����
DW���±����WUDFLQJ�WKH�&RQVHQW�'HFUHHV¶�KLVWRU\�DQG�WKH�Paramount�GHFLVLRQ¶V�OHJDF\���
� ���� 8QLWHG�6WDWHV�Y��3DUDPRXQW�3LFWXUHV�� ,QF���1R�����0LVF������ �$7��������8�6��
'LVW��/(;,6���������DW�
���6�'�1�<��$XJ������������FLWLQJ�Paramount Pictures, Inc.��
����8�6��DW�������
 ��. See id.�
 ��. See�id.�
 ��. See id.�DW�
���
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7KH�'2-�LPSRVHG�FRQVHQW�GHFUHHV�ZLWK�VHYHUDO�FRQGLWLRQV��7KH�GHFUHHV�
OLPLWHG�EORFN�ERRNLQJ��ZKLFK�LV�WKH�SUDFWLFH�RI�OLFHQVLQJ�ILOPV�LQ�JURXSV�E\�
FRQGLWLRQLQJ�RQH�ILOP�OLFHQVH�RQ�PDQ\�RWKHUV���� �$GGLWLRQDOO\�� WKH�GHFUHHV�
SURKLELWHG� WKH�EX\LQJ�RI� ILOPV�ZLWKRXW�YLHZLQJ�DQG� UHSODFHG� WKLV� SUDFWLFH�
ZLWK�VSHFLDO�VFUHHQLQJV�DW�ZKLFK�UHSUHVHQWDWLYHV�RI�DOO�WKHDWHU�GLVWULFWV�LQ�WKH�
FRXQWU\�FRXOG�VHH�ILOPV�EHIRUH�ERRNLQJ�DQ\�����7KH�GHFUHHV�DOVR�EDUUHG�WKH�
GHIHQGDQWV� IURP� VHWWLQJ�PLQLPXP�PRYLH� WLFNHW� SULFHV�� JUDQWLQJ� H[FOXVLYH�
ILOP�OLFHQVHV�IRU�RYHUO\�EURDG�JHRJUDSKLF�DUHDV��DQG�OLFHQVLQJ�D�ILOP�WR�DOO�
WKHDWHUV�XQGHU�FRPPRQ�RZQHUVKLS� LQVWHDG�RI�E\� LQGLYLGXDO� WKHDWHU���� �7KH�
LPSRVLWLRQ� RI� WKH� GHFUHHV� SURYHG� WR� EH� HVSHFLDOO\� LQIOXHQWLDO� DV� LW� IXOO\�
XQFRYHUHG� WKH� YHUWLFDO� DJUHHPHQWV� WKDW� XQUHDVRQDEO\� UHVWUDLQHG� WUDGH� DQG�
HVWDEOLVKHG�WKDW�HYHQ�ZLWKRXW�DQ�H[SOLFLW�KRUL]RQWDO�DJUHHPHQW�WR�IL[�SULFHV��
FRXUWV�FDQ�LQIHU�FROOXVLRQ�IURP�WKH�IDFWV�DQG�WKH�HIIHFWV�RI�VXFK�UHVWUDLQWV�RI�
WUDGH���� � 7KH� 6XSUHPH�&RXUW� LQ� WKLV� FDVH� LQIHUUHG� D� KRUL]RQWDO� DJUHHPHQW�
EHWZHHQ�WKH�PDMRU�GHIHQGDQWV�IURP�H[DPLQLQJ�WKH�VLPLODU�SULFH�VWUXFWXUHV��
ZKLFK� VHUYHG� DV� LPSRUWDQW� HYLGHQFH� RI� FROOXVLRQ�� EDUULHUV� WR� HQWU\�� DQG�
DQWLFRPSHWLWLYH� FRQGXFW���� � )ROORZLQJ� Paramount�� WKH� '2-� FUHDWHG� WKH�
6RFLHW\� RI� ,QGHSHQGHQW�0RWLRQ� 3LFWXUH� 3URGXFHUV� WR� UHJXODWH� DQG� LPSRVH�
WKHVH� UHTXLUHPHQWV���� �$GGLWLRQDOO\�� WKH�'2-�RUGHUHG�3DUDPRXQW� WR�GLYHVW�
EHWZHHQ� ILOP� GLVWULEXWLRQ� DQG� H[KLELWLRQ� DQG� VHOO� WKHLU� WKHDWHUV� WR� QHZ�
LQGHSHQGHQW�FRPSDQLHV�LQ�RUGHU�WR�IRVWHU�FRPSHWLWLRQ��HOLPLQDWH�EDUULHUV�WR�
HQWU\�� DQG� DOORZ� PRUH� LQGHSHQGHQW� GLVWULEXWRUV� DQG� VWXGLRV� WR� HQWHU� WKH�
PDUNHW����

C. Notable Cases After United States v. Paramount 
&DVHV� IROORZLQJ� Paramount� KDYH� ODUJHO\� EXLOW� XSRQ� WKH� VWUXFWXUH� DQG�

�
 ��. See�id.�DW�
�±���see also�0DUN�0DUFLV]HZVNL��The Paramount Decrees and Block 
Booking: Why Block Booking Would Still Be a Threat to Competition in the Modern Film 
Industry�����97��/��5(9�������������������GHVFULELQJ�WKH�SUDFWLFH�RI�³EORFN�ERRNLQJ´�DV�
EXQGOLQJ�PXOWLSOH�ILOPV�XQGHU�RQH�OLFHQVH��ZKLFK�WKH�3DUDPRXQW�'HFUHHV�RXWODZHG���
 ��. See Paramount Pictures, Inc.������8�6��DW�����Q�����
 ��. Paramount Pictures, Inc.�������8�6��'LVW��/(;,6���������DW�
���
 ��. See� $OH[DQGUD� *LO�� Breaking the Studios: Antitrust and the Motion Picture 
Industry����1<8�-�/��	�/,%(57<��������±�����������QRWLQJ�KRZ�WKH�FRXUW�IRXQG�LQIHUUHG�
FROOXVLRQ�ZLWKRXW�DQ�H[SOLFLW�KRUL]RQWDO�DJUHHPHQW�WR�IL[�SULFHV���
 ��. See id.� DW� ������� �H[SODLQLQJ� WKDW� WKH� FRXUW� LQIHUUHG� SULFH� IL[LQJ� IURP� WKH�
XQLIRUPLW\�RI�WLFNHW�SULFHV�DEVHQW�D�KRUL]RQWDO�DJUHHPHQW�WR�VHW�D�PLQLPXP�SULFH���
 ��. See� The Formation of the Society (1941 & 1942)�� +2//<:22'�5(1(*$'(6�
$5&+,9(��KWWSV���ZZZ�FREEOHV�FRP�VLPSSBDUFKLYH�VLPSSB����IRUPDWLRQ�KWP� �ODVW�
YLVLWHG�$SU�������������
� ���� 8�6��'HS¶W�RI�-XVW���supra�QRWH����see also The Paramount Decrees��8�6��'(3¶7�
2)� -867��� KWWSV���ZZZ�MXVWLFH�JRY�DWU�SDUDPRXQW�GHFUHH�UHYLHZ� �ODVW� YLVLWHG� -XQ�� ����
�������
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VWDQGDUGV� WKDW�ZHUH� ODLG�RXW� LQ� WKH�3DUDPRXQW�'HFUHHV���� �United States v. 
Loew’s��� GHFLGHG� LQ� ������ FRQFHUQHG� WKH� YLRODWLRQ� RI� 6HFWLRQ� �� RI� WKH�
6KHUPDQ�$FW�UHJDUGLQJ�EORFN�ERRNLQJ��HYHQ�WKRXJK�WKHUH�ZDV�QR�HYLGHQFH�
RI�DQ�HODERUDWH�PRQRSROL]DWLRQ�VFKHPH�LQ�DGGLWLRQ�WR�WKH�W\LQJ�DJUHHPHQWV�����
7KH�JRYHUQPHQW�EURXJKW�VXLWV�DJDLQVW�VL[�PDMRU�PRWLRQ�SLFWXUH�GLVWULEXWRUV�
DOOHJLQJ�WKDW�HDFK�RQH�HQJDJHG�LQ�EORFN�ERRNLQJ�LQ�YLRODWLRQ�RI�6HFWLRQ���RI�
WKH�6KHUPDQ�$FW�WR�VKRZ�WKHLU�SURJUDPV�RQ�WHOHYLVLRQ�����7KH�6XSUHPH�&RXUW�
KHOG�WKDW�EORFN�ERRNLQJ�ZDV�LOOHJDO�DFFRUGLQJ�WR�WKH�VWDQGDUGV�VHW�IRUWK�LQ�
Paramount�DQG�WKH�6KHUPDQ�$FW��HYHQ�WKRXJK�LW�ZDV�DSSOLHG�WR�D�WHOHYLVLRQ�
SURJUDP� UDWKHU� WKDQ� D� PRWLRQ� SLFWXUH���� � 7KH� GHIHQGDQWV� FRQGLWLRQHG� WKH�
OLFHQVLQJ� RI� RQH� FRS\ULJKW� RQ� DQRWKHU¶V� DFFHSWDQFH�� VR� EORFN� ERRNLQJ�
RFFXUUHG�ZKHQ�WKH�GHIHQGDQWV�³FRQGLWLRQHG�WKH�OLFHQVH�RU�VDOH�RI�RQH�RU�PRUH�
IHDWXUH�ILOPV�XSRQ�WKH�DFFHSWDQFH�������RI�D�SDFNDJH�RU�EORFN�FRQWDLQLQJ�������
LQIHULRU�ILOPV�´����2IWHQ��DJUHHPHQWV�WKDW�WLH�GLVWULEXWRUV�WRJHWKHU�WR�VXSSUHVV�
FRPSHWLWLRQ�RU�IL[�SULFHV�PD\�IRUFH�FRQVXPHUV�LQWR�JLYLQJ�XS�WKHLU�DXWRQRP\�
LQ�SXUFKDVLQJ�D�SURGXFW�DV�WKH\�DUH�IRUFHG�WR�SXUFKDVH�WKH�WLHG�SURGXFWV�����
7\LQJ�DJUHHPHQWV�PD\�DOVR�KDYH�RWKHU�XQLQWHQGHG�FRQVHTXHQFHV�� VXFK�DV�
MHRSDUGL]LQJ�WKH�DFFHVV�RI�FRPSHWLQJ�VXSSOLHUV�LQ�D�IUHH�PDUNHW�����$QRWKHU�
LVVXH� ZLWK� EORFN� ERRNLQJ� LV� WKDW�� GXH� WR� WKH� FRQGLWLRQDO� QDWXUH� RI� WKH�
FRS\ULJKW�OLFHQVH��PRYLHV�DUH�HTXDOL]HG�LQ�WHUPV�RI�TXDOLW\��WDUJHW�DXGLHQFH�
DSSHDO�� WKHPHV�� DQG� SHUIRUPDQFHV���� � 7KLV� RFFXUV� HVSHFLDOO\� ZKHQ� WKH�
UHTXLUHPHQW�WKDW�DOO�EH�WDNHQ�LI�RQH�LV�GHVLUHG�LQFUHDVHV�WKH�PDUNHW�IRU�WKRVH�
WKDW�PD\�QRW�EH�DV�ZHOO�PDGH�RU� LQ�GHPDQG�� ³HDFK� VWDQGV�QRW�RQ� LWV�RZQ�
�
 ��. See -HIIHUVRQ�3DU��+RVS��'LVW��1R����Y��+\GH������8�6����������������VWDWLQJ�KRZ�
FRQGLWLRQLQJ� D� SDWHQWHG� LWHP� RQ� WKH� SXUFKDVH� RI� RWKHU� SURGXFWV� IURP� WKH� SDWHQWHH� LV�
SURKLELWHG�DQG�HTXDWLQJ�WKLV�SUDFWLFH�WR�EORFN�ERRNLQJ���%URDG��0XVLF��,QF��Y��&ROXPELD�
%URDG�� 6\V��� ,QF��� ����8�6�� ��� ��� ������� �DVVHUWLQJ� WKDW� ³>W@KH� UXOHV�ZKLFK� SURKLELW� D�
SDWHQWHH�IURP�HQODUJLQJ�KLV�VWDWXWRU\�PRQRSRO\�E\�������UHIXVLQJ�WR�JUDQW�D�OLFHQVH�XQGHU�
RQH�SDWHQW�XQOHVV�WKH�OLFHQVHH�DOVR�WDNHV�D�OLFHQVH�XQGHU�DQRWKHU��DUH�HTXDOO\�DSSOLFDEOH�
WR�FRS\ULJKWV´���
� ���� ����8�6�������������
 ��. See�id.�DW�������±����GLVFXVVLQJ�WKDW�³WKH�WKUXVW�RI�WKH�DQWLWUXVW�ODZV�FDQQRW�EH�
DYRLGHG� PHUHO\� E\� FODLPLQJ� WKDW� WKH� RWKHUZLVH� LOOHJDO� FRQGXFW� LV� FRPSHOOHG� E\�
FRQWUDFWXDO�REOLJDWLRQV´���
 ��. See�id.�DW�����
 ��. See id.�DW���±����
 ��. Id.�DW�����
 ��. See id.�DW�����QRWLQJ�WKH�&RXUW¶V�UHFRJQLWLRQ�WKDW�³W\LQJ�DJUHHPHQWV�VHUYH�KDUGO\�
DQ\�SXUSRVH�EH\RQG�WKH�VXSSUHVVLRQ�RI�FRPSHWLWLRQ´���
 ��. See� id.� DW� ��� �OLVWLQJ� FXWWLQJ� RII� FRPSOHWLQJ� VXSSOLHUV¶� DFFHVV� DV� RQH� RI� WZR�
XQGHVLUDEOH�HIIHFWV�RI�W\LQJ�DJUHHPHQWV���
 ��. See�id.�DW���±����UHIHUULQJ�WR�³HTXDOL]LQJ´�DV�WKH�FRS\ULJKW�ODZ�SUDFWLFH�LQ�ZKLFK�
D�ILOP�RI�LQIHULRU�TXDOLW\�ERUURZV�TXDOLW\�IURP�D�KLJK�TXDOLW\�ILOP��WKXV�³VWUHQJWKHQ>LQJ@�
LWV�PRQRSRO\�E\�GUDZLQJ�RQ�WKH�RWKHU´���
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IRRWLQJ�EXW�LQ�ZKROH�RU�LQ�SDUW�RQ�WKH�DSSHDO�ZKLFK�DQRWKHU�ILOP�PD\�KDYH�´���
$QRWKHU�QRWDEOH�FDVH�LQ�WKLV�UHDOP�LV�Sony Corp. of America v. Universal 

City Studios, Inc.����LQ�ZKLFK�WKH�6XSUHPH�&RXUW�KHOG�WKDW�6RQ\�FRXOG�QRW�EH�
KHOG� OLDEOH� IRU� FRS\ULJKW� LQIULQJHPHQW� IRU� EURDGFDVWLQJ� 8QLYHUVDO¶V�
FRS\ULJKWHG�ZRUNV� RQ� WKHLU� %HWDPD[� GHYLFHV� WR� FRQVXPHUV���� � 7KH�&RXUW�
UHDVRQHG� WKDW� ³DOWKRXJK� HYHU\� FRPPHUFLDO� XVH� RI� FRS\ULJKWHG�PDWHULDO� LV�
SUHVXPSWLYHO\�DQ�XQIDLU�H[SORLWDWLRQ�RI�WKH�PRQRSRO\�SULYLOHJH�WKDW�EHORQJV�
WR�WKH�RZQHU�RI� WKH�FRS\ULJKW��QRQFRPPHUFLDO�XVHV�DUH�D�GLIIHUHQW�PDWWHU´�
EHFDXVH�WKH\�UHTXLUH�SURRI�WKDW�WKH�XVH�LV�KDUPIXO�RU�WKDW�LW�ZRXOG�³DGYHUVHO\�
DIIHFW�WKH�SRWHQWLDO�PDUNHW�IRU�WKH�FRS\ULJKWHG�ZRUN�´����7LPH�VKLIWLQJ�LQ�WKLV�
FDVH�� ZLWK� YLHZLQJ� WKH� FRS\ULJKWHG� PDWHULDO� DW� GLIIHUHQW� WLPHV� IURP� WKH�
EURDGFDVW��ZDV�QRW�DQ�LQIULQJHPHQW�RQ�WKH�PRQRSRO\�ULJKWV�RI�D�FRS\ULJKW�
KROGHU�IRU�WKH�RULJLQDO�ZRUN����
$URXQG� WKH� VDPH� WLPH� LQ� ������ WKH� 6XSUHPH� &RXUW� GHFLGHG� National 

Collegiate Athletic Ass’n v. Board of Regents���� GHWHUPLQLQJ� WKDW� WKH�
1DWLRQDO�&ROOHJLDWH�$WKOHWLF�$VVRFLDWLRQ��³1&$$´��XQUHDVRQDEO\�UHVWUDLQHG�
WUDGH� LQ� WHOHYLVLQJ� IRRWEDOO� JDPHV� WKURXJK� D� V\VWHP� WKDW� KDG� DSSHDUDQFH�
UHTXLUHPHQWV�DQG�OLPLWDWLRQV�RQ�KRZ�RIWHQ�D�PHPEHU�LQVWLWXWLRQ�FRXOG�DSSHDU�
RQ�WHOHYLVLRQ�����7KH�GLVWULFW�FRXUW�IRXQG�PXOWLSOH�UHVWUDLQWV�RQ�FRPSHWLWLRQ�
GXH�WR�WKH�VWUHDPLQJ�SODQ��LQFOXGLQJ�LQVWDQFHV�RI�SULFH�IL[LQJ�IRU�SDUWLFXODU�
WHOHFDVWV��H[FOXVLYH�QHWZRUN�FRQWUDFWV�DQG�VDQFWLRQV��DQG�DQ�DUWLILFLDO�OLPLW�
RQ� WKH� IRRWEDOO� EURDGFDVWV���� � 7KH�6XSUHPH�&RXUW� UXOHG� WKDW� WKH�1&$$¶V�
SUDFWLFHV� ZHUH� UHVWUDLQWV� RQ� WUDGH� EHFDXVH� WKH\� OLPLWHG� WKHLU� PHPEHUV¶�
³IUHHGRP�WR�QHJRWLDWH�DQG�HQWHU�LQWR�WKHLU�RZQ�WHOHYLVLRQ�FRQWUDFWV�´�DQG�WKDW�
WKH�FHLOLQJ�RQ�WKH�QXPEHU�RI�JDPHV�SHUPLWWHG�WR�EH�WHOHYLVHG�ZDV�DQ�DUWLILFLDO�
OLPLW����
/DVWO\�� LQ� United States v. International Business Machines Corp.����

�
� ���� See id.�DW�����
� ���� ����8�6��������������
 ��. Id.�DW������
 ��. Id.�DW������
 ��. See�id.�DW����±����ILQGLQJ�WKDW�WKH�WLPH�VKLIWLQJ�SUDFWLFH�ZDV�XQOLNHO\�WR�³LPSDLU�
WKH�FRPPHUFLDO�YDOXH�RI�WKHLU�FRS\ULJKWV�RU�������FUHDWH�DQ\�OLNHOLKRRG�RI�IXWXUH�KDUP´���
� ���� ����8�6�������������
 ��. See� id.� DW� ��±��� �� ³>7KH� WHOHYLVLRQ� SODQ@� OLPLWV� WKH� WRWDO� DPRXQW� RI� WHOHYLVHG�
LQWHUFROOHJLDWH� IRRWEDOO� DQG� WKH�QXPEHU�RI�JDPHV� WKDW�DQ\�RQH� WHDP�PD\� WHOHYLVH��1R�
PHPEHU�LV�SHUPLWWHG�WR�PDNH�DQ\�VDOH�RI�WHOHYLVLRQ�ULJKWV�H[FHSW�LQ�DFFRUGDQFH�ZLWK�WKH�
EDVLF�SODQ�´���
 ��. See�id.�DW�����
 ��. See id.�DW���±����H[SODLQLQJ�WKDW�KRUL]RQWDO�DJUHHPHQWV�WKDW�OLPLW�RXWSXW�DQG�SULFH�
IL[LQJ�DUH�XQUHDVRQDEOH�UHVWUDLQWV�RI�WUDGH���
� ���� ����)��G�������G�&LU���������
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,QWHUQDWLRQDO�%XVLQHVV�0DFKLQHV��³,%0´��PRYHG�WR�WHUPLQDWH�WKH�UHPDLQLQJ�
SURYLVLRQV� RI� D� ORQJVWDQGLQJ� DQWLWUXVW� FRQVHQW� GHFUHH���� � 7KH� JRYHUQPHQW�
ILOHG�D�FLYLO�DQWLWUXVW�FRPSODLQW�ILOHG�DJDLQVW�,%0�LQ������WKDW�DOOHJHG�WKDW�
³,%0�KDG�XVHG�LWV�PRQRSROLVWLF�PDUNHW�SRZHU�LQ�WKH�HOHFWURQLF�WDEXODWLRQ�
PDFKLQH� LQGXVWU\� WR� IRUFH� FXVWRPHUV� WR� OHDVH�� UDWKHU� WKDQ� SXUFKDVH�� LWV�
PDFKLQHV�´�UHVWUDLQLQJ�WUDGH���� �,Q������� WKH�JRYHUQPHQW�DQG�,%0�HQWHUHG�
LQWR�D�FRQVHQW�GHFUHH�WKDW�FRQVWUDLQHG�,%0¶V�DELOLW\�WR�H[HUFLVH�LWV�PDUNHW�
SRZHU��ZLWK�WKH�LQWHQWLRQ�RI�HQFRXUDJLQJ�FRPSHWLWLRQ�����,W�UHTXLUHG�,%0�WR�
VHOO�LWV�PDFKLQHV�LQ�DGGLWLRQ�WR�OHDVLQJ�WKHP��DV�ZHOO�DV�VHOO�SDUWV�DQG�SURYLGH�
WUDLQLQJ� WR� RXWVLGH� ILUPV� WKDW� FRXOG� FRPSHWH� ZLWK� ,%0� IRU� VXSSOLHV� DQG�
VHUYLFHV�IRU�,%0�PDFKLQHV���� � ,W�DOVR�SURKLELWHG�,%0�IURP�UHDFTXLULQJ�LWV�
PDFKLQHV���� � 0RVW� RI� WKH� GHFUHH� SURYLVLRQV� ZHUH� WHUPLQDWHG� LQ� ������ DV�
WDEXODWLQJ� PDFKLQHV� EHFDPH� REVROHWH�� DQG� VRPH� RWKHU� SURYLVLRQV� ZHUH�
DXWRPDWLFDOO\� WHUPLQDWHG���� �7KH�JRYHUQPHQW� SURFHHGHG� WR� LQYHVWLJDWH� WKH�
LPSDFW� RI� WHUPLQDWLQJ� WKH� GHFUHH� SURYLVLRQV� ZLWK� UHVSHFW� WR� WZR� VSHFLILF�
FRPSXWHUV���WKH�6�����DQG�$6�����OLQHV�����7KH�FRXUW�WHUPLQDWHG�WKH�GHFUHH�
SURYLVLRQV�� ILQGLQJ� WKDW� WKH� SKDVLQJ� RXW� SUHVHQWHG� QR� PDWHULDO� WKUHDW� RI�
YLRODWLQJ�6HFWLRQV���DQG���RI�WKH�6KHUPDQ�$FW��DV�WKHUH�ZDV�QRZ�DQ�DFWLYH�
PDUNHW� IRU� FRPSXWHU� UHSDLU� VHUYLFHV� DQG� WKH�PDUNHW� ZRXOG� OLNHO\� UHPDLQ�
FRPSHWLWLYH�LI�WKH�GHFUHH�ZDV�WHUPLQDWHG�EHFDXVH�,%0�ZRXOG�FRQWLQXH�WR�VHOO�
VSDUH�SDUWV�WR�LQGHSHQGHQW�UHSDLU�SURYLGHUV�����7KH�FRXUW�DOVR�IRXQG�WKDW�,%0�
IDFHG� VRPH� FRPSHWLWLRQ� LQ� WKH� FRPSXWHU� PDUNHW�� GHWHUULQJ� PRQRSROLVWLF�
WDFWLFV����

D. The Hybrid Streaming Model 
7KH�HPHUJHQFH�RI�VWUHDPLQJ�LQ�WRGD\¶V�GD\�DQG�DJH�KDV�QXPHURXV�OHJDO�

LPSOLFDWLRQV� LQ� WHUPV� RI� OLFHQVLQJ� DQG� FRPSHWLWLRQ� LQ� WKH� PRWLRQ� SLFWXUH�

�
 ��. Id.�DW������
 ��. Id.� DW� ���� �SURYLGLQJ� WKDW� WKH� FLYLO� FRPSODLQW� ILOHG� DOOHJHG� WKDW� ³,%0�
PRQRSROL]HG��DWWHPSWHG�WR�PRQRSROL]H��DQG�UHVWUDLQHG�WUDGH´�XQGHU�6HFWLRQV���DQG���RI�
WKH�6KHUPDQ�$FW���
 ��. Id. �QRWLQJ�WKDW�,%0�FKRVH�WR�HQWHU�LQWR�D�FRQVHQW�GHFUHH�ZLWK�WKH�JRYHUQPHQW�
UDWKHU�WKDQ�SURFHHG�WR�WULDO���
 ��. Id��DW����±����
� ���� Id. DW������
 ��. Id��DW������VWDWLQJ�WKDW�� LQ�������WKH�JRYHUQPHQW�DJUHHG�WR�WHUPLQDWH�DOO�RI�WKH�
FRQVHQW�GHFUHH¶V�SURYLVLRQV�H[FHSW�DV�WKH\�DSSOLHG�WR�WZR�VSHFLILF�SURGXFW�OLQHV���
 ��. Id��
 ��. Id��DW������
 ��. Id���LQFOXGLQJ�³PRQRSROLVWLF�WDFWLFV�GHVLJQHG�WR�VKXW�RII�WKH�VXSSO\�RI�SDUWV�WR�
LQGHSHQGHQW�UHSDLU�FRPSDQLHV´���
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LQGXVWU\���� � 0RVW� QRWDEO\�� WKH� QHZ� SKHQRPHQRQ� RI� WKH� K\EULG� VWUHDPLQJ�
PRGHO�UDLVHV�PDQ\�TXHVWLRQV�DERXW�KRZ�DQWLWUXVW�VKRXOG�EH�KDQGOHG�WRGD\�
ZKHQ�LW�FRPHV�WR�PRYLHV�����7KH�K\EULG�VWUHDPLQJ�PRGHO�LV�WKH�VLPXOWDQHRXV�
UHOHDVH� RI� D�PRYLH� ERWK� LQ� WKHDWHUV� DQG� RQ� D� VWUHDPLQJ� SODWIRUP�� VXFK� DV�
1HWIOL[� RU� 'LVQH\����� 5REXVW� FRPSHWLWRUV� VXFK� DV� 1HWIOL[� GRPLQDWH� WKH�
PRWLRQ�SLFWXUH�LQGXVWU\�ZKLOH�DYRLGLQJ�PDQ\�RI�WKH�VWULFW�UHJXODWLRQV�ZKLFK�
DUH�LPSRVHG�RQ�WKH�PDMRU�PRYLH�VWXGLRV�����,Q�'HFHPEHU�RI�������/HJHQGDU\�
(QWHUWDLQPHQW��WKH�SURGXFWLRQ�FRPSDQ\�EHKLQG�Dune�DQG�Godzilla vs. Kong��
ZDV�ODUJHO\�XQDZDUH�WKDW�:DUQHU�%URV��SODQQHG�WR�VHQG�VHYHQWHHQ�ILOPV�WR�
+%2�0D[�DQG�DQ\�RSHQ�WKHDWHUV�DW�WKH�VDPH�WLPH����$V�D�UHVXOW��/HJHQGDU\¶V�
H[HFXWLYHV� FRQVLGHUHG� VXLQJ� :DUQHU� %URV��� DQG� Dune¶V� GLUHFWRU�� 'HQLV�
9LOOHQHXYH��VSRNH�WR�Variety�LQ�DQ�RS�HG�LQ�'HFHPEHU�RI������WR�FRQGHPQ�
WKH�+%2�0D[�GHDO�����,Q�������:DUQHU�%URV��DQQRXQFHG�GXULQJ�WKH�SDQGHPLF�
WKDW� DOO� LWV� ����� PRYLHV� ZRXOG� EH� UHOHDVHG� RQ� ERWK� +%2� 0D[� DQG� LQ�
WKHDWHUV�����%ORRPEHUJ�UHSRUWHG�LQ�-DQXDU\�RI������WKDW�:DUQHU�%URV��PD\�
HQDFW� D� PXOWLSOLHU� WKDW� ZRXOG� ORZHU� WKH� WKUHVKROG� RI� ER[� RIILFH� UHYHQXH�
QHHGHG� WR� WULJJHU� D� SD\RXW���� � 7KLV� PXOWLSOLHU� ZRXOG� JXDUDQWHH� SD\PHQW�
�
 ��. See� 'DZVRQ� 2OHU�� 1RWH�� Netflix, Disney+, & a Decision of Paramount 
Importance�� ����� 8�� ,//�� -�/�� 7(&+�� 	� 32/¶<� ����� ���� ������� �QRWLQJ� WKDW� ³WKH�
>3DUDPRXQW@� 'HFUHHV� >DUH@� QRW� ELQGLQJ� XSRQ� VWUHDPLQJ� VHUYLFHV� OLNH� 1HWIOL[� DQG�
$PD]RQ´���
 ��. See�id.�
 ��. See�id.�DW����±����GHVFULELQJ�WKH�K\EULG�VWUHDPLQJ�PRGHO�DV�RQH�WKDW�XVHV�ERWK�D�
WKHDWULFDO�UHOHDVH�DQG�VWUHDPLQJ�SODWIRUPV�WR�VKRZFDVH�ILOPV���
 ��. See id.�DW������SRLQWLQJ�RXW�WKDW�WKH�'HSDUWPHQW�RI�-XVWLFH�RULJLQDOO\�HPSKDVL]HG�
WKDW�VWUHDPLQJ�VHUYLFHV��VXFK�DV�1HWIOL[��ZHUH�QRW�ERXQG�E\�WKH�3DUDPRXQW�'HFUHHV���
 ��. 5HEHFFD�5XELQ�	�%UHQW�/DQJ��‘Dune’ Producer Legendary Entertainment May 
Sue Warner Bros. Over HBO Max Deal�� 9$5,(7<� �'HF�� ��� ������ ����� $0���
KWWSV���YDULHW\�FRP������ILOP�QHZV�OHJHQGDU\�HQWHUWDLQPHQW�ZDUQHU�EURV�KER�PD[�
GHDO�GXQH�JRG]LOOD�������������� see also� 5HEHFFD� 5XELQ�� Film Critics Say ‘Dune’ 
Should Be Seen on the Big Screen. Here’s Why Warner Bros. Still Plans to Debut the 
Movie Simultaneously on HBO Max�� 9$5,(7<� �6HSW�� ���� ������ ����� 30���
KWWSV���YDULHW\�FRP������ILOP�ER[�RIILFH�GXQH�KER�PD[�UHOHDVH�������������� 2ZHQ�
*OHLEHUPDQ��‘Dune’ Is Opening in Movie Theaters . . . and Your Living Room. Here’s 
Why That’s a Mistake (Column)�� 9$5,(7<� �6HSW�� ���� ������ ������ $0���
KWWSV���YDULHW\�FRP������ILOP�FROXPQV�GXQH�K\EULG�UHOHDVH�ZDUQHU�EURV�KER�PD[�
�������������
 ��. 5XELQ�� supra QRWH� ���� see also 'HQLV� 9LOOHQHXYH�� ‘Dune’ Director Denis 
Villeneuve Blasts HBO Max Deal (EXCLUSIVE)��9$5,(7<��'HF�����������������30���
 ��. See�5XELQ�	�/DQJ��supra�QRWH�����see also�5XELQ��supra�QRWH�����*OHLEHUPDQ��
supra�QRWH�����
� ���� /XFDV�6KDZ�	�.HOO\�*OLEORP��Warner Bros. Guarantees Filmmakers a Payday 
for HBO Max Movies�� %/220%(5*� �-DQ�� ��� ������ ����� 30���
KWWSV���ZZZ�EORRPEHUJ�FRP�QHZV�DUWLFOHV������������ZDUQHU�EURV�JXDUDQWHHV�
ILOPPDNHUV�D�SD\GD\�IRU�KER�PD[�PRYLHV� �QRWLQJ� WKDW� WKH� VWLSXODWLRQ� WKDW� ³LI� PRUH�
WKHDWHUV� FORVH� GRZQ�� WKH� WKUHVKROG� ZLOO� IDOO� IXUWKHU´� LV� NQRZQ� DV� WKH� ³&RYLG����
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UHJDUGOHVV�RI�ER[�RIILFH�VDOHV�RU�WKHDWHUV�EHLQJ�FORVHG�����:LWK�DQ�DEVHQFH�RI�
UHJXODWLRQV� LQ� WKH� PRWLRQ� SLFWXUH� LQGXVWU\� UHJDUGLQJ� WKH� K\EULG� UHOHDVH�
PRGHO�� PRYLH� VWXGLRV� DQG� SURGXFWLRQ� FRPSDQLHV� DUH� FUDIWLQJ� WKHLU� RZQ�
DUUDQJHPHQWV�����6RPH�VWXGLRV�KDYH�VWUXFN�GHDOV�ZLWK�WKHDWHUV�WR�VKRUWHQ�WKH�
WKHDWULFDO� ZLQGRZ�� DIWHU� ZKLFK� WKH\� FDQ� UHOHDVH� WKH� PRYLH� WR� VWUHDPLQJ�
SODWIRUPV����

E. The Termination of the Paramount Decrees 
,Q� ������ WKH� $QWLWUXVW� 'LYLVLRQ� RI� WKH� '2-� UHYLHZHG� WKH� 3DUDPRXQW�

'HFUHHV� ZLWK� WKH� LQWHQWLRQ� WR� ³WHUPLQDWH� RU� PRGLI\� µOHJDF\� DQWLWUXVW�
MXGJPHQWV� WKDW� QR� ORQJHU� SURWHFW� FRPSHWLWLRQ¶� EHFDXVH� RI� µFKDQJHV� LQ�
LQGXVWU\� FRQGLWLRQV�� FKDQJHV� LQ� HFRQRPLFV�� FKDQJHV� LQ� ODZ�� RU� IRU� RWKHU�
UHDVRQV�¶�´����6LQFH�WKH�HVWDEOLVKPHQW�RI�WKH�3DUDPRXQW�'HFUHHV��WKH�PDMRU�
GHIHQGDQWV�KDG�WR�³VHSDUDWH�WKHLU�GLVWULEXWLRQ�DQG�WKHDWHU�RSHUDWLRQV��WRGD\��
QRQH� RI� WKHP� RZQ� DQ� DSSUHFLDEOH� SHUFHQWDJH� RI� WKH� QDWLRQ¶V� PRYLH�
WKHDWHUV�´��� �0DMRU� ILOPV�DUH�QRZ�UHOHDVHG� WR� WKRXVDQGV�RI� WKHDWHUV�DW�RQH�
WLPH��DQG�ILOP�GLVWULEXWRUV�DUH�QR�ORQJHU�DV�UHOLDQW�RQ�WKHDWULFDO�GLVWULEXWLRQ�
GXH� WR� WKH� DGYHQW� DQG� SUROLIHUDWLRQ� RI� VWUHDPLQJ� VHUYLFHV���� �0DQ\� RI� WKH�
RULJLQDO�GHIHQGDQWV�IURP�WKH�Paramount�FDVH�DUH�QR�ORQJHU� LQ�EXVLQHVV�RU�
GLVWULEXWH�IDU�IHZHU�ILOPV��DQG�QHZ�PRWLRQ�SLFWXUH�GLVWULEXWRUV�KDYH�HQWHUHG�

�
PXOWLSOLHU´���
 ��. See id.��SURYLGLQJ�WKDW�³DQ\RQH�HQWLWOHG�WR�D�ERQXV�ZLOO�UHFHLYH�RQH�DW�KDOI�WKH�
ER[�RIILFH�UHYHQXH�WKDW�ZRXOG�QRUPDOO\�EH�QHHGHG�WR�WULJJHU�D�SD\RXW´���
 ��. See� 7UDYLV� &ODUN�� Why Movie-theater Owners are Still Troubled by Hybrid 
Release Strategies, Even as Some Studios Commit to an Exclusive Theatrical Window��
%86��,16,'(5��$XJ�����������������30���KLJKOLJKWLQJ�WKDW�³8QLYHUVDO�KDV�VWUXFN�GHDOV�
ZLWK�WKH�PDMRU�WKHDWHU�FKDLQV�WR�VKRUWHQ�WKH�WKHDWULFDO�ZLQGRZ�WR�DV�OLWWOH�DV����GD\V��DW�
ZKLFK�SRLQW�LW�FDQ�UHOHDVH�LWV�PRYLHV�WR�GLJLWDO�UHQWDO�SODWIRUPV�´�:DUQHU�%URV��LQWHQGV�
WR�JUDQW�D�IRUW\�ILYH�GD\�H[FOXVLYH�WKHDWULFDO�ZLQGRZ�VWDUWLQJ�QH[W�\HDU��DQG�3DUDPRXQW�
SODQV�WR�UHOHDVH�VRPH�RI�LWV�PRYLHV�WR�3DUDPRXQW��DIWHU�IRUW\�ILYH�GD\V���see also�6FRWW�
0HQGHOVRQ��First ‘Matrix 4’ Poster Hints At a Preference in Streaming Vs. Theaters 
Debate�� )25%(6� �6HSW�� ��� ������ ����� 30���
KWWSV���ZZZ�IRUEHV�FRP�VLWHV�VFRWWPHQGHOVRQ������������PRYLHV�PDWUL[�UHVXUUHFWLRQV�
SRVWHU�NHDQX�UHHYHV�ZDFKRZVNL�KER�PD[�ZDUQHU�EURV�"VK �F�����G�HI���
 ��. See &ODUN��supra�QRWH�����GLVFXVVLQJ�PDMRU�ILOP�VWXGLRV¶�UHOHDVH�SODQV���
� ���� 8QLWHG�6WDWHV�Y��3DUDPRXQW�3LFWXUHV�� ,QF���1R�����0LVF������ �$7��������8�6��
'LVW��/(;,6���������DW�
�±���6�'�1�<��$XJ������������TXRWLQJ�8�6��'HS¶W�RI�-XVW���supra�
QRWH�����
 ��. Id.�DW�
����see also�-RVp�*DEULHO�1DYDUUR��Movie Studios in the U.S. - Statistics 
& Facts�� 67$7,67$� �1RY�� ���� ������� KWWSV���ZZZ�VWDWLVWD�FRP�WRSLFV������PRYLH�
VWXGLRV��GRVVLHU.H\ILJXUHV� �QRWLQJ� WKDW� 'LVQH\�� 3DUDPRXQW�� 6RQ\�� 8QLYHUVDO�� DQG�
:DUQHU�%URV��KHOG�DERXW����SHUFHQW�RI�WKH�PRYLH�PDUNHW�LQ�WKH�8�6��DQG�&DQDGD�DV�RI�
6HSWHPEHU��������
 ��. Paramount Pictures, Inc.�������8�6��'LVW��/(;,6���������DW�
��±����
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WKH�PDUNHW�ZKR�DUH�QRW�SDUW�RI�WKH�3DUDPRXQW�'HFUHHV����

,,,��$1$/<=,1*�7+(�7(50,1$7,21�2)�7+(�3$5$02817�&216(17�
'(&5((6�:,7+�7+(�&855(17�675($0,1*�/$1'6&$3(�

:LWK�WKH�HPHUJHQFH�RI�VWUHDPLQJ�LQ�WRGD\¶V�PRWLRQ�SLFWXUH�LQGXVWU\��WKH�
ODFN�RI�UHJXODWRU\�DXWKRULW\�DQG�RYHUVLJKW�LV�PRUH�UHOHYDQW�WKDQ�HYHU���+\EULG�
VWUHDPLQJ��D�QHZHU�SKHQRPHQRQ��LPSOLFDWHV�PDQ\�RI�WKH�DQWLWUXVW�IDFWRUV�WKDW�
FRXUWV�ORRN�DW�WR�GHWHUPLQH�PRQRSRO\�SRZHU�DQG�FLUFXPYHQWV�WKH�UHJXODWLRQV�
WKDW�WKH�3DUDPRXQW�'HFUHHV�RQFH�HQIRUFHG����

A. The Relevance of the Paramount Decrees to the Hybrid Streaming 
Model 

7KH�K\EULG�UHOHDVH�PRGHO�PD\�EH�FRQWUDFWXDOO\�VRXQG��EXW��LQ�HIIHFW��VWLIOHV�
FRPSHWLWLRQ�DQG�PLQLPL]HV�D�FRPSHWLWRU¶V�UHYHQXH��D�FRPSHWLWRU�LQ�WKLV�FDVH�
EHLQJ�D�WUDGLWLRQDO�PRYLH�VWXGLR�VXFK�DV�/RHZ¶V�RU�5HJDO������7KH�3DUDPRXQW�
'HFUHHV�DUH�LQWHJUDO�WR�WKH�IXQFWLRQLQJ�RI�WKH�PRWLRQ�SLFWXUH�LQGXVWU\��HYHQ�
WRGD\�DV�VWUHDPLQJ�VHUYLFHV�SUROLIHUDWH�DQG�KDYH�FKDQJHG�WKH�ODQGVFDSH�RI�
WKH�PRYLH�LQGXVWU\�IXQGDPHQWDOO\����
7KH� 3DUDPRXQW� 'HFUHHV� QRW� RQO\� RXWODZHG� EORFN� ERRNLQJ�� EOLQG�

VFUHHQLQJ��DQG�RWKHU�DQWLFRPSHWLWLYH�SUDFWLFHV�LQ�+ROO\ZRRG�DW�WKH�WLPH��EXW�
DOVR�FKDQJHG�ZKDW�NLQG�RI�HYLGHQFH�D�SDUW\�FDQ�SUHVHQW�WR�DOOHJH�DQ�DQWLWUXVW�
YLRODWLRQ�LQ�WKH�PHGLD�LQGXVWU\�����7KH�&RXUW¶V�UHDVRQLQJ�LQ�Paramount�UHOLHG�
RQ�HIIHFWV��UDWKHU�WKDQ�H[SUHVV�DJUHHPHQWV�DQG�YHUEDWLP�ODQJXDJH��WR�SURYH�
FRQVSLUDF\�DQG�PRQRSROL]DWLRQ�����
�
 ��. Id.�DW�
��±����SURYLGLQJ�DV�H[DPSOHV�WKDW�WKH�5.2�ILOP�GLVWULEXWLRQ�FRPSDQ\�LV�
QR�ORQJHU�LQ�EXVLQHVV��WKDW�0*0�FXUUHQWO\�GLVWULEXWHV�IDU�IHZHU�ILOPV�WKDQ�LW�GLG�LQ�WKH�
����V�DQG�����V��DQG�WKDW�'LVQH\�KDV�EHFRPH�D�OHDGLQJ�PRYLH�GLVWULEXWRU���
 ��. See, e.g.��&RPSODLQW�DW����3HULZLQNOH�(QW���,QF���I�V�R�6FDUOHWW�-RKDQVVRQ�Y��:DOW�
'LVQH\�&R���1R����67&9�������&DO��6XSHU��&W��-XO\�����������>KHUHLQDIWHU�Periwinkle�
&RPSODLQW@��GHVFULELQJ�KRZ�WKH�K\EULG�UHOHDVH�RI�Black Widow�ZRXOG�³EROVWHU�'LVQH\¶V�
PDUNHW�YDOXDWLRQ´���
 ��. See�2OHU��supra QRWH��������±����H[SODLQLQJ�KRZ�&29,'����LQ�WKH�8QLWHG�6WDWHV�
OHG�PDMRU�VWXGLRV�WR�XVH�VWUHDPLQJ�SODWIRUPV�WR�VKRZFDVH�WKHLU�PRYLHV�RYHU�WKH�H[FOXVLYH�
WKHDWULFDO�H[SHULHQFH���
 ��. See� 8QLWHG� 6WDWHV� Y�� 3DUDPRXQW� 3LFWXUHV�� ,QF��� ����8�6�� ����� ���±��� �������
�GHVFULELQJ� WKH� FRPSODLQW� JLYLQJ� ULVH� WR� WKH� 3DUDPRXQW� 'HFUHHV� DV� FKDUJLQJ� WKH�
GHIHQGDQWV�ZLWK�UHVWUDLQLQJ�WUDGH�LQ�WKH�GLVWULEXWLRQ�DQG�H[KLELWLRQ�RI�ILOPV���
 ��. See�Paramount Pictures, Inc.�������8�6��'LVW��/(;,6���������DW�
���see also�
8�6��'HS¶W�RI�-XVW���supra�QRWH����
 ��. See�Paramount Pictures, Inc.������8�6��DW���� ��³,W�LV�QRW�QHFHVVDU\�WR�ILQG�DQ�
H[SUHVV�DJUHHPHQW�LQ�RUGHU�WR�ILQG�D�FRQVSLUDF\��,W�LV�HQRXJK�WKDW�D�FRQFHUW�RI�DFWLRQ�LV�
FRQWHPSODWHG�DQG� WKDW� WKH�GHIHQGDQWV�FRQIRUPHG� WR� WKH�DUUDQJHPHQW�´���see also�8�6��
'(3¶7�2)�-867���supra�QRWH�����H[SODLQLQJ�KRZ�6HFWLRQ���RI�WKH�6KHUPDQ�$FW�³DFKLHYHV�
WKLV� HQG� E\� SURKLELWLQJ� FRQGXFW� WKDW� UHVXOWV� LQ� WKH� DFTXLVLWLRQ� RU� PDLQWHQDQFH� RI�
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+RZHYHU��PRYLHV�DUH�QR�ORQJHU�RQO\�VKRZQ�LQ�WKHDWHUV�XQGHU�WKH�K\EULG�
PRGHO��ZKLFK�ZDV�WKH�RULJLQDO�IUDPHZRUN�IRU�WKH�GHFUHHV����

B. Application of Court Factors to the Hybrid Release Model 
7KH� HIIHFWV� RI� WKH� K\EULG�PRGHO�ZRUN� WR� VWLIOH� FRPSHWLWLRQ� LQ� WHUPV� RI�

OLFHQVLQJ�DQG�UHYHQXH�VWUHDPV�DQG�DUH�WKXV�SUREOHPDWLF�XQGHU�DQWLWUXVW�ODZ�����
$�FRXUW�ORRNV�DW�PDQ\�IDFWRUV�WR�DVVHVV�PRQRSRO\�SRZHU��LQFOXGLQJ�PDUNHW�
VKDUH��VWUHQJWK�RI�FRPSHWLWLRQ��SUREDEOH�GHYHORSPHQW�RI�LQGXVWU\��EDUULHUV�WR�
HQWU\�� QDWXUH� RI� DQWLFRPSHWLWLYH� FRQGXFW�� DQG� HODVWLFLW\� RI� FRQVXPHU�
GHPDQG�����7KH�DQWLFRPSHWLWLYH�FRQGXFW�LQ�WKLV�FDVH�UHIHUV�WR�WKH�FRPSHWLWLRQ�
EHWZHHQ�WUDGLWLRQDO�WKHDWHU�FKDLQV�DQG�VWUHDPLQJ�VHUYLFHV�����:LWK�VWUHDPLQJ�
VHUYLFHV� UHOHDVLQJ� D�PRYLH� DW� WKH� VDPH� WLPH� DV� D� WKHDWHU�� DQWLFRPSHWLWLYH�
FRQGXFW� LV� HYLGHQW� LQ� WKDW� WKH� WKHDWHUV� DQG�SURGXFWLRQ� VWXGLRV� ORVH� RXW� RQ�
UHYHQXH� WKH\� ZRXOG� KDYH� RWKHUZLVH� KDG� LI� LW� ZDV� QRW� UHOHDVHG�
VLPXOWDQHRXVO\�����,Q�WKLV�LQVWDQFH��WKH�HODVWLFLW\�RI�FRQVXPHU�GHPDQG�LV�QRW�

�
PRQRSRO\� SRZHU�� WKHUHE\� SUHVHUYLQJ� D� FRPSHWLWLYH� HQYLURQPHQW� WKDW� JLYHV� ILUPV�
LQFHQWLYHV�WR�VSXU�HFRQRPLF�JURZWK´���
 ��. See�Paramount Pictures, Inc.������8�6��DW����±����GHVFULELQJ�KRZ�WKH�FRPSODLQW�
JLYLQJ�ULVH�WR�WKH�3DUDPRXQW�'HFUHHV�FKDUJHG�WKH�GHIHQGDQWV�ZLWK�UHVWUDLQLQJ�WUDGH�LQ�WKH�
GLVWULEXWLRQ�DQG�H[KLELWLRQ�RI�ILOPV���
 ��. See, e.g.� Periwinkle�&RPSODLQW��supra�QRWH�����DW���±����DUJXLQJ�'LVQH\�PRYHG�
ILOPV� VODWHG� IRU� WKHDWULFDO� UHOHDVH� WR� LWV� VWUHDPLQJ� SODWIRUP� WR� KXUW� WKHDWUHV� ZKLOH�
EROVWHULQJ�WKH�ERWWRP�OLQH�IRU�WKH�QHZ�VXEVFULSWLRQ�VHUYLFH���(ULT�*DUGQHU��Indie Cinema 
Alliance Warns Amazon May Buy Movie Theaters, Abuse Power if DOJ Gets Its Way��
+2//<:22'� 5(3257(5� �-DQ�� ���� ������ ������ $0���
KWWSV���ZZZ�KROO\ZRRGUHSRUWHU�FRP�EXVLQHVV�EXVLQHVV�QHZV�LQGLH�FLQHPD�DOOLDQFH�
ZDUQV�DPD]RQ�PD\�EX\�PRYLH�WKHDWHUV�DEXVH�SRZHU�GRM�JHWV�ZD\����������
>KHUHLQDIWHU�*DUGQHU��Indie Cinema@��VXJJHVWLQJ�WKDW�RZQHUV�RI�VWUHDPLQJ�VHUYLFHV�PD\�
SXUFKDVH� SK\VLFDO� WKHDWUHV� WR� SXVK� WKHLU� RZQ� ILOP� UHOHDVHV��� (ULT� *DUGQHU��The Real 
Impact of Getting Rid of the Paramount Consent Decrees,�+2//<:22'�5(3257(5��$XJ��
���������������$0���KWWSV���ZZZ�KROO\ZRRGUHSRUWHU�FRP�EXVLQHVV�EXVLQHVV�QHZV�UHDO�
LPSDFW�JHWWLQJ�ULG�SDUDPRXQW�FRQVHQW�GHFUHHV���������� >KHUHLQDIWHU� *DUGQHU�� Real 
Impact@� �³>2@QFH�UHVWULFWHG� SUDFWLFHV� WKDW� PLJKW� KDYH� EHHQ� SHUFHLYHG� DV� DQ� LOOHJDO�
UHVWUDLQW�RI�WUDGH�LQ�RQH�HUD�PD\�EH�JLYHQ�D�IUHVK�ORRN�DV�SUR�FRPSHWLWLYH�LQ�D�GLIIHUHQW�
HUD��,I�'LVQH\�ZLVKHG�WR�WHPSW�VFUXWLQ\�E\�FRQGLWLRQLQJ�WKH�OLFHQVH�RI�WKH�ODWHVW�$YHQJHUV�
ILOP�RQ�D�WKHDWHU�DFFHSWLQJ�LWV�RWKHU�PRYLHV��'LVQH\�ZRXOG�SUREDEO\�SRLQW�WR�KRZ�LQGLH�
SURGXFHUV�KDYH�DFFHVV�WR�1HWIOL[�DQG�RWKHU�DOWHUQDWLYH�GLVWULEXWLRQ�PDUNHWV�´���
 ��. See� 6KHUPDQ� $FW�� ��� 8�6�&�� �� ��� see also 7KRPDV� *�� .UDWWHQPDNHU� HW� DO���
Monopoly Power and Market Power in Antitrust Law�����*(2��/�-����������±�����������
 ��. See generally�*DUGQHU��Real Impact��supra�QRWH�����H[SODLQLQJ�KRZ�VWUHDPLQJ�
VHUYLFHV�PD\�IRUD\�LQWR�SXUFKDVLQJ�WUDGLWLRQDO�WKHDWHUV��DQG�WKH�PDUNHW�SRZHU�RI�VWXGLRV�
KDV�GLPLQLVKHG�VLQFH�WKH�3DUDPRXQW�&RQVHQW�GHFUHHV�ZHUH�HVWDEOLVKHG���
 ��. See 6FKZDUW], supra QRWH����DW���±����see also 7\OHU�5LHPHQVFKQHLGHU��‘Don’t 
Run Up the Stairs!’: Why Removing the Paramount Decrees Would Be Bad for 
Hollywood�����2+,2��67��%86��/�-����������±�����������



���� AMERICAN UNIVERSITY BUSINESS LAW REVIEW� 9RO�������

�

DV� WUDQVLHQW���� �&RQVXPHU�GHPDQG�IRU�PRYLHV� LV�VWHDG\�ZLWK� WKH�VXSSO\�RI�
PRYLHV�WKDW�DUH�UHOHDVHG��EXW�DOVR�IOXFWXDWHV�GHSHQGLQJ�RQ�ZKHUH�LW�LV�UHOHDVHG�
DQG�HFRQRPLF�IDFWRUV���� �0RVW�UHFHQWO\��WKH�&29,'����SDQGHPLF�VHYHUHO\�
DIIHFWHG�WKH�GHPDQG�IRU�PRYLH�WKHDWHUV�����'XULQJ�WKH�SDQGHPLF��FRQVXPHUV�
ZHUH�PRUH�OLNHO\�WR�ZDWFK�PRYLHV�RQ�VWUHDPLQJ�SODWIRUPV�WKDQ�WKHDWUHV�GXH�
WR�SHUVRQDO�VDIHW\�DQG�D�PDMRULW\�EHLQJ�FORVHG�IRU�PRQWKV�����&RQVHTXHQWO\��
VWUHDPLQJ�VHUYLFHV�WRRN�DGYDQWDJH�RI�SHRSOH�VWD\LQJ�KRPH�WR�ZDWFK�PRYLHV�
UDWKHU�WKDQ�LQ�WKHDWHUV��ZKLFK�LV�LQKHUHQWO\�DQWLFRPSHWLWLYH�����$GGLWLRQDOO\��
EDUULHUV�WR�HQWU\�UHPDLQ�SUHYDOHQW�WRGD\�����7KH�LQGXVWU\�FXUUHQWO\�PDNHV�LW�
DOPRVW� LPSRVVLEOH� IRU� VPDOOHU� VWXGLRV� WR� HQWHU� DQG� VXFFHHG� LQ� WKH�PDUNHW�
ZLWKRXW� D� VWUHDPLQJ� VHUYLFH� DOWHUQDWLYH�RU� WKH�PHDQV� WR�GR� VR���� �:LWKRXW�

�
 ��. See� 2OLYLD� 3DNXOD�� The Streaming Wars+: An Analysis of Anticompetitive 
Business Practices in Streaming Business�����8&/$�(17��/��5(9�����������������������
�H[SODLQLQJ�WKDW�VWUHDPLQJ�YLGHR�RQ�GHPDQG�UHYHQXHV�JHQHUDWHG�����ELOOLRQ�LQ�UHYHQXH�
LQ�������DQG�WKDW�PDQ\�VWUHDPLQJ�VHUYLFHV�KDYH�QRZ�EHHQ�FUHDWLQJ�WKHLU�RZQ�RULJLQDO�
FRQWHQW� LQ� RUGHU� WR� IXUWKHU� WDNH� DGYDQWDJH� RI� FRQVXPHU� GHPDQG��� see also (ODLQH�
6FKZDUW]� 2 Reasons We Don’t Go to the Movies,� (&21/,)(� �0DU�� ���� �������
KWWSV���HFRQOLIH�FRP���������SULFH�HODVWLFLW\�DQG�VXEVWLWXWHV�GLPLQLVK�PRYLH�JRHUV��
�³(ODVWLFLW\�LQYROYHV�KRZ�PXFK�D�FKDQJH�LQ�SULFH�DIIHFWV�WKH�DPRXQW�ZH�EX\��:KHQ�D�
UHODWLYHO\�ODUJH�GURS�LQ�SULFH�JHQHUDWHV�PXFK�KLJKHU�VDOHV�DQG�PRUH�UHYHQXH��WKH�FDXVH�LV�
HODVWLF�GHPDQG��,I�KRZHYHU��SULFH�DQG�UHYHQXH�ERWK�JR�XS��WKHQ�WKH�TXDQWLW\�ZH�GHPDQG�
LV�UHODWLYHO\�LQHODVWLF�´���
 ��. See 6FKZDUW]��supra�QRWH����DW���±����H[DPLQLQJ�KRZ�³FRQVXPHUV�KDY>H@�PRUH�
RSWLRQV�WKDQ�HYHU�EHIRUH�WR�DFFHVV��EX\��UHQW�DQG�VWUHDP�FRQWHQW��������³���see also�3DNXOD��
supra�QRWH�����DW������GHVFULELQJ�WKDW�³D�VWUHDPLQJ�VHUYLFH¶V�DELOLW\� WR�PDLQWDLQ�XVHUV�
ZKLOH�HURGLQJ�XVHU�SULYDF\�FRXOG�EH�µFRQVLGHUHG�HTXLYDOHQW�WR�D�PRQRSROLVW¶V�GHFLVLRQ�WR�
LQFUHDVH�SULFHV�RU�UHGXFH�SURGXFW�TXDOLW\�¶´���
 ��. See� 6KDVKDQN� 6ULYDVWDYD�� After COVID-19, Will Movie Fans Return to the 
Theater—or Keep Watching at Home?�� '(/2,77(� ,16,*+76� �-XO\� ���� �������
KWWSV���ZZZ��GHORLWWH�FRP�XV�HQ�LQVLJKWV�LQGXVWU\�WHFKQRORJ\�SYRG�XSHQG�FRQWHQW�
FRYLG�KWPO��
 ��. See id.�
 ��. See� 3DNXOD�� supra� QRWH� ���� DW� ���±��� �UHDVRQLQJ� WKDW� WKH� PDMRU� VWUHDPLQJ�
SODWIRUPV�LQ�WKH�PRWLRQ�SLFWXUH�LQGXVWU\�WRGD\�RSHUDWH�DV�DQ�ROLJRSRO\��GRPLQDWLQJ�WKH�
PDUNHW���see also� �'DYH�6LPSVRQ��Disney Settles Scarlett Johansson’s ‘Black Widow’ 
Pay Suit�� /$:���� �6HSW�� ���� ������ ������ 30���
KWWSV���ZZZ�ODZ����FRP�DUWLFOHV���������GLVQH\�VHWWOHV�VFDUOHWW�MRKDQVVRQ�V�EODFN�
ZLGRZ�SD\�VXLW��QRWLQJ�WKDW�³>Z@LWK�µPLOOLRQV¶�RI�IDQV�VWD\LQJ�KRPH�WR�YLHZ�Black Widow 
DQG�DOVR�QRW�EX\LQJ�PXOWLSOH�WLFNHWV�LI�WKH\�ZDQWHG�WR�VHH�LW�PRUH�WKDQ�RQFH��>WKH�ILOP¶V@�
ER[�RIILFH�UHFHLSWV�ZHUH�KDUPHG�������³���
 ��. See *LO��supra�QRWH�����DW������LQGLFDWLQJ�KRZ�³>W@KH�EDUULHUV�WR�HQWU\�IRU�ILOP�
SURGXFWLRQ�KDYH�FRQWLQXHG�WR�GURS�ZLWK�WKH�LQWURGXFWLRQ�RI�QHZ�WHFKQRORJ\�WKDW�DOORZV�
ILOPPDNHUV�WR�SURGXFH�KLJK�TXDOLW\�ILOPV�DW�ORZHU�SULFHV��EXW�WKH�EDUULHUV�WR�HQWU\�IRU�ILOP�
GLVWULEXWLRQ�DQG�H[KLELWLRQ�UHPDLQ�XQFKDQJHG´���see also�3DNXOD��supra QRWH�����DW������
 ��. See� *LO� supra QRWH� ���� DW� ���±��� �KLJKOLJKWLQJ� WKH� GLVDGYDQWDJHV� RI� EHLQJ� D�
VPDOOHU�VWXGLR�ZKHQ�ODFNLQJ�WKH�DVVLVWDQFH�RI�D�GLVWULEXWLRQ�VWUHDPLQJ�VHUYLFH�RU�WLHV�WR�
ODUJH�PHGLD�FRQJORPHUDWHV���
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FRQQHFWLRQV�WR�D�VWUHDPLQJ�VHUYLFH��ILQGLQJ�D�GLVWULEXWRU�IRU�DQ�LQGHSHQGHQW�
SURGXFHU� LV� HYHQ� PRUH� GLIILFXOW���� 6WUHDPLQJ� VHUYLFHV� DUH� FRQWLQXLQJ� WR�
IORXULVK�DV�D�UHVXOW��LQFUHDVLQJ�LQ�YDOXH�DV�WKH\�JDLQ�PRUH�XVHUV�DQG�LQFUHDVLQJ�
EDUULHUV�WR�HQWU\����

C. Application of Case Law and Sherman Act to the Hybrid Release Model 
5HOHYDQW�DQWLWUXVW�SUHFHGHQW�VKHGV�OLJKW�RQ�KRZ�D�FRXUW�PD\�KDQGOH�D�FDVH�

UHJDUGLQJ�WKH�K\EULG�UHOHDVH�PRGHO�����United States v. Loew’s�HPSKDVL]HV�
WKDW�D�FRQFHUW�RI�DFWLRQ�WKDW�LV�DQWLFRPSHWLWLYH�DQG�D�UHVWUDLQW�RI�WUDGH�FDQ�VWLOO�
EH�DGMXGLFDWHG�HYHQ�LI�WKHUH�LV�QR�GLUHFW�HYLGHQFH�RI�D�PRQRSROL]DWLRQ�VFKHPH�
XQGHU� 6HFWLRQ� �� RI� WKH� 6KHUPDQ� $FW����� � 6LPLODU� WR� DJUHHPHQWV� WKDW� WLH�
GLVWULEXWRUV� WRJHWKHU� WR� VXSSUHVV� FRPSHWLWLRQ�� DJUHHPHQWV� EHWZHHQ�PRYLH�
VWXGLRV�DQG�VWUHDPLQJ�SODWIRUPV�WKDW�FRQGLWLRQ�WKH�UHOHDVH�RI�D�PRYLH�RQ�D�
VWUHDPLQJ�SODWIRUP�ILUVW�FDQ�EH�SUHGDWRU\�DQG�VXSSUHVV�WKH�FRPSHWLWLRQ�RI�D�
WUDGLWLRQDO�H[FOXVLYH�WKHDWULFDO�UHOHDVH������&RQGLWLRQDO�DJUHHPHQWV�PD\�DOVR�
EH�DQ�XQIDLU�H[HUFLVH�RI�PRQRSRO\�SRZHU��DV�LQ�Sony Corp. of America.�����
-XVW�DV�6RQ\�H[SORLWHG�WKH�FRS\ULJKWHG�PDWHULDO�WR�FRQGLWLRQ�RWKHU�UHOHDVHV�
RQ�RQH�FRS\ULJKW�� WKH�K\EULG�UHOHDVH�PRGHO� WDNHV�DGYDQWDJH�RI�RQH�PRYLH�
UHOHDVH� LQ� WKHDWHUV� WR�EROVWHU� WKH�VWRFN�SULFH�DQG�UHYHQXH�RQ�WKH�VWUHDPLQJ�
SODWIRUP� RQ�ZKLFK� LW� LV� UHOHDVHG� DW� WKH� VDPH� WLPH����� � 7KH� K\EULG� UHOHDVH�
PRGHO�DOVR�DIIHFWV� WKH�SRWHQWLDO�PDUNHW�IRU� WKH�WKHDWULFDO�UHOHDVH�DGYHUVHO\�
EHFDXVH� LW� FXWV� LQWR� D� VWXGLR¶V� UHYHQXH� IURP� ER[� RIILFH� VDOHV� DQG� FDQ�
QHJDWLYHO\� LPSDFW�FRPSHQVDWLRQ�IRU�DFWRUV�ZKRVH�HDUQLQJV�DUH� WLHG� WR�ER[�
RIILFH�SHUIRUPDQFH�RI�WKH�ILOP�����
$OWKRXJK�PDQ\�RI�WKH�3DUDPRXQW�'HFUHHV�PD\�EH�REVROHWH�LQ�WKH�VHQVH�

WKDW� WKHUH� DUH� QRZ�PXOWLSOH� PRYLH� WKHDWHUV� LQ� RQH�PHWURSROLWDQ� DUHD� DQG�
VWUHDPLQJ�GLG�QRW�H[LVW� LQ������� WKH�EDVLF�SUHFHSWV�RI� WKH�GHFUHHV�DQG� WKH�

�
 ��. See�3DNXOD��supra�QRWH�����DW������GLVFXVVLQJ�KRZ�³D�IHZ�GRPLQDQW�FRPSDQLHV�
FDQ�SUHYHQW�WKH�HQWU\�RI�FRPSHWLWRUV��ZKLFK�UHGXFHV�LQQRYDWLRQ�DQG�FUHDWLYLW\�WKURXJK�D�
ODFN�RI�FRPSHWLWLRQ´���
 ��. See id.�
 ��. See�2OHU��supra QRWH�����DW������³>&@RXUWV�KDYH�QRWHG�WKDW�WKH�3DUDPRXQW�'HFUHHV�
GR�QRW�DSSO\�WR�KRPH�YLGHRV��QDWLRQDO�WKHDWHU�FKDLQV��DQG�WHOHYLVLRQ��������´���
 ���. See�����8�6��������±�����������H[SODLQLQJ�WKDW��XQGHU�6HFWLRQ���RI�WKH�6KHUPDQ�
$FW��ODFNLQJ�HYLGHQFH�RI�D�PRQRSROL]DWLRQ�SOR\�GRHV�QRW�QHFHVVDULO\�SUHYHQW�WKH�LVVXH�
IURP�EHLQJ�OLWLJDWHG���
 ���. See�id.�
� ����� ����8�6����������� ������� �³7KHUH�DUH� VLWXDWLRQV��QHYHUWKHOHVV�� LQ�ZKLFK� VWULFW�
HQIRUFHPHQW�RI� WKLV�PRQRSRO\�ZRXOG� LQKLELW� WKH�YHU\�µ3URJUHVV�RI�6FLHQFH�DQG�XVHIXO�
$UWV¶�WKDW�FRS\ULJKW�LV�LQWHQGHG�WR�SURPRWH�´���
 ���. See�id.�DW������
 ���. See�6LPSVRQ��supra�QRWH�����
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XQGHUO\LQJ� UHDVRQLQJ� DUH� QHFHVVDU\� WR� NHHS� FRPSHWLWLRQ� LQ� WKH� PRYLH�
LQGXVWU\�XQGHU� WKH�6KHUPDQ�$FW����� �6HFWLRQV���DQG���RI� WKH�6KHUPDQ�$FW�
ZRUN�WRJHWKHU�WR�EDQ�DQWLFRPSHWLWLYH�FRQGXFW������6HFWLRQ���RI�WKH�6KHUPDQ�
$FW�DOORZV�IRU�D�VKRZLQJ�RI�HYLGHQFH�WR�VXSSRUW�EDUULHUV�WR�FRPSHWLWLRQ�HYHQ�
LI� WKHUH� LV� SDUDOOHO� FRQGXFW� RU� DQ� DWWHPSWHG� PRQRSRO\� LQ� WHUPV� RI�
H[KLELWLRQ������$GGLWLRQDOO\��6HFWLRQ���RI�WKH�6KHUPDQ�$FW�HQXPHUDWHV�WKDW�
HYHQ�LI�PRQRSRO\�SRZHU�LV�XQH[HUFLVHG��³WKH�SRZHU�WR�H[FOXGH�FRPSHWLWLRQ�
FRPELQHG� ZLWK� WKH� LQWHQW� WR� H[HUFLVH� WKDW� SRZHU� YLRODWHV� WKH� $FW�´�����
7HUPLQDWLQJ�WKH�3DUDPRXQW�'HFUHHV�ZLWK�QR�UHSODFHPHQW�UHJXODWLRQV�ZRXOG�
DOORZ�VWUHDPLQJ�JLDQWV�WR�PRQRSROL]H�UHYHQXH�E\�DJJUHVVLYHO\�PDUNHWLQJ�IRU�
FRQVXPHUV�WR�ZDWFK�PRYLHV�RQ�WKHLU�SODWIRUPV�UDWKHU�WKDQ�RQ�VFUHHQ������7KLV�
SUDFWLFH�GHPRQVWUDWHV�DQWLFRPSHWLWLYH�LQWHQW�DQG�ZRXOG�VKLIW�PDUNHW�SRZHU�
LQ� WKH� LQGXVWU\����� � $GGLWLRQDOO\�� &RQJUHVV¶V� LQWHQW� ZKHQ� HQDFWLQJ� WKH�
6KHUPDQ� $FW� ZRXOG� EH� VXOOLHG����� � 7HUPLQDWLQJ� WKH� 3DUDPRXQW� 'HFUHHV�
ZRXOG� FDXVH� D� YDFXXP� LQ� WKH� VWUHDPLQJ� LQGXVWU\� DQG� WKUHDWHQ� FRQVXPHU�
ZHOIDUH��DV�ZHOO�DV�FRPSHWLWLRQ������$OWKRXJK�WKH�VWUHQJWK�RI�WKH�FRPSHWLWLRQ�

�
 ���. See� '2-� 3UHVV� 5HOHDVH�� supra� QRWH� �� �GHWDLOLQJ� KRZ� WKH� 3DUDPRXQW� 'HFUHHV�
³EDQQHG�YDULRXV�PRWLRQ�SLFWXUH�GLVWULEXWLRQ�SUDFWLFHV��LQFOXGLQJ�EORFN�ERRNLQJ��EXQGOLQJ�
PXOWLSOH� ILOPV� LQWR�RQH� WKHDWUH� OLFHQVH��� FLUFXLW�GHDOLQJ� �HQWHULQJ� LQWR�RQH� OLFHQVH� WKDW�
FRYHUHG� DOO� WKHDWUHV� LQ� D� WKHDWUH� FLUFXLW��� UHVDOH� SULFH� PDLQWHQDQFH� �VHWWLQJ� PLQLPXP�
SULFHV�RQ�PRYLH�WLFNHWV���DQG�JUDQWLQJ�RYHUEURDG�FOHDUDQFHV��H[FOXVLYH�ILOP�OLFHQVHV�IRU�
VSHFLILF�JHRJUDSKLF�DUHDV�´���
 ���. See 6KHUPDQ�$FW�����8�6�&������±���
 ���. See�id.������see also�3DNXOD��supra�QRWH�����DW������H[SODLQLQJ�KRZ�³6HFWLRQ���RI�
WKH�6KHUPDQ�$FW�EDQV�XQUHDVRQDEOH�UHVWUDLQWV�RI�WUDGH�RU�FRPPHUFH��DQG�VHFWLRQ���EDQV�
DQ\�PRQRSROL]DWLRQ�RI�WUDGH�RU�FRPPHUFH�´���
� ����� See����8�6�&�������3DNXOD��supra�QRWH�����DW������
 ���. See� Periwinkle� &RPSODLQW�� supra� QRWH� ���� DW� �±�� �³,Q� RUGHU� WR� FRQYLQFH�
FRQVXPHUV�WKDW�'LVQH\��ZDV�ZRUWK�WKH�����QRZ�����PRQWKO\�DFFHVV�IHH�±�DQG�WR�FRQYLQFH�
LQYHVWRUV�WKDW�WKH�VHUYLFH�ZRXOG�EH�SURILWDEOH�±�'LVQH\�DQQRXQFHG�WKDW�WKH�RIIHULQJV�RQ�
'LVQH\��ZRXOG�LQFOXGH�'LVQH\¶V�HQWLUH�OLEUDU\�RI�ILOPV��D�QXPEHU�RI�OLEUDU\�WHOHYLVLRQ�
VHULHV��RULJLQDO�FRQWHQW��DQG�±�FUXFLDOO\�±� WKDW�'LVQH\��ZRXOG�HYHQWXDOO\�EH� WKH�JR�WR�
VRXUFH�WR�VWUHDP�WKH�0&8�´���see also�6LPSVRQ��supra QRWH�����
 ���. See 5LHPHQVFKQHLGHU��supra QRWH�����DW������H[SODLQLQJ�KRZ�LI�WKH�3DUDPRXQW�
'HFUHHV�DUH�HOLPLQDWHG��VWUHDPLQJ�VHUYLFHV�VXFK�DV�$PD]RQ�3ULPH�ZRXOG�EH�DEOH�WR�IXOO\�
FRQWURO�SURGXFWLRQ��GLVWULEXWLRQ��DQG�H[KLELWLRQ�WKURXJK�YHUWLFDO�LQWHJUDWLRQ��PD[LPL]LQJ�
LWV�FRPSHWLWLYH�DGYDQWDJH���
 ���. See� %RUN�� supra� QRWH� ���� DW� ��±��� �VWDWLQJ� &RQJUHVV¶V� SUHGRPLQDQW� JRDO� LQ�
HQDFWLQJ�WKH�6KHUPDQ�$FW�ZDV�FRQVXPHU�ZHOIDUH��DQG�WKDW�WKH�VWDWXWH�LQWHQGHG�WR�VWULNH�
DW�FDUWHO�DJUHHPHQWV��PRQRSROLVWLF�PHUJHUV��DQG�SUHGDWRU\�EXVLQHVV�WDFWLFV���
 ���. See� 2UEDFK�� supra� QRWH� ���� DW� ����� �GHVFULELQJ� KRZ� LQ� ����� ³DQWL�WUXVW�
OHJLVODWLRQ´�ZDV�LQWHUSUHWHG�WR�PHDQ�D�YDULHW\�RI�WKLQJV�WKDW�ZRXOG�EH�EHQHILFLDO�WR�WKH�
$PHULFDQ�HFRQRP\��LQFOXGLQJ�D�JHQHUDO�VWDWH�RI�FRPSHWLWLRQ��³IUHHGRP�IURP�UHVWUDLQWV�
RI�WUDGH��ORZ�SULFHV��EHWWHU�FRQGLWLRQV�RI�VXSSO\��DQG�SURVSHULW\�RSSRUWXQLWLHV´���see also 
0DXUHHQ�/HQNHU��Why the End of the Paramount Decrees is Bad for Movies and Movie 
Theaters: Opinion, (17�� :((./<� �$XJ�� ��� ������ ����� 30���
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EHWZHHQ�VWUHDPLQJ�VHUYLFHV�LV�ILHUFH��LW�LV�IDU�IURP�SHUIHFWO\�FRPSHWLWLYH�DQG�
LV�VNHZHG�LQ�PDQ\�ZD\V������:LWK�ODUJH�FRQWHQW�OLEUDULHV��WKH�DELOLW\�WR�KDYH�
DQ�LQWHUQDWLRQDO�SODWIRUP��DQG�FRQWHQW�EHLQJ�H[FOXVLYH�WR�RQH�SODWIRUP�DW�D�
WLPH�� EDUULHUV� WR� HQWU\� DUH� HYHQ� PRUH� SURIRXQG� DQG� LQGLFDWLYH� RI�
DQWLFRPSHWLWLYH�SUDFWLFHV������'XH�WR�WKH�HQWUDQFH�RI�PRUH�VWUHDPLQJ�VHUYLFHV�
LQWR�WKH�LQGXVWU\�DQG�WKH�VXEVHTXHQW�LVVXHV�ZLWK�OLFHQVLQJ�WKH�SODWIRUPV�DOVR�
ZRUN� WR� VWLIOH� PDUNHW� SRZHU� DQG� FRPSHWLWLRQ� DV� FRQVXPHUV� GHYHORS�
³VXEVFULSWLRQ�IDWLJXH´�DQG�DUH�³EHFRPLQJ�RYHUORDGHG�ZLWK�FKRLFHV�DQG�WKH�
LQFRQYHQLHQFH�RI�VXEVFULELQJ�WR�PXOWLSOH�SODWIRUPV�´�����6WUHDPLQJ�SODWIRUPV�
KDYH�DOVR�IXUWKHU�FRQVROLGDWHG�PDUNHW�SRZHU�WR�UHVWULFW�FRPSHWLWLRQ�WKURXJK�
³PHUJHUV��D�ILUVW�PRYHU�DGYDQWDJH��RU�OHYHUDJLQJ�RWKHU�EXVLQHVVHV�´����
$GGLWLRQDOO\��SULFH�IL[LQJ�DQG�OLPLWDWLRQV�RQ�DSSHDUDQFHV�OLNH�LQ�National 

Collegiate Athletic Association� FDQ� UHVWUDLQ� WUDGH� DQG� DUH� DQWLFRPSHWLWLYH�
XQGHU� WKH� 6KHUPDQ� $FW����� � 7KH� GLVWULFW� FRXUW¶V� GHWHUPLQDWLRQ� RI� WUDGH�
UHVWUDLQWV� LQ� WKDW� FDVH� LV� UDWKHU� VLPLODU� WR� KRZ� WKH� K\EULG� UHOHDVH� PRGHO�
UHVWUDLQV� WUDGH� ZLWK� IRUFLQJ� SURGXFWLRQ� VWXGLRV� WR� FRPSO\� ZLWK� WKH�
VLPXOWDQHRXV�VWUHDPLQJ�UHOHDVH�DW�WKH�VDPH�WLPH�LW�LV�UHOHDVHG�LQ�WKHDWHUV�E\�
WKH�VDPH�GLVWULEXWLRQ�KRXVH������+\EULG�VWUHDPLQJ�LV�DOVR�D�OLPLWDWLRQ�RQ�WUDGH�
DV� WKH� K\EULG� UHOHDVH� PRGHO� UHVWULFWV� D� SURGXFWLRQ� VWXGLR¶V� IUHHGRP� WR�
QHJRWLDWH��FRQVWLWXWLQJ�D�EDUULHU�WR�HQWU\�����,Q�RUGHU�WR�GLVWULEXWH�WKH�PRYLH�
WKURXJK�D�SDUWLFXODU�GLVWULEXWLRQ�KRXVH��WKH�SURGXFWLRQ�VWXGLR�PXVW�DFFHSW�WKH�
�
KWWSV���HZ�FRP�PRYLHV�MXGJH�HQGV�SDUDPRXQW�GHFUHHV���
 ���. See 3DNXOD��supra�QRWH�����DW������H[DPLQLQJ�KRZ��WKH�DVVXPSWLRQ�WKDW�VWURQJ�
FRPSHWLWLRQ�IURP�QHZ�HQWUDQWV�LQ�VWUHDPLQJ�NHHSV�VXEVFULSWLRQ�SULFHV�ORZ�LV�QRW�DFFXUDWH�
EHFDXVH�VWUHDPLQJ�VHUYLFHV�FDQ�UDLVH�SULFHV�LQ�UHVSRQVH�WR�QHZ�HQWUDQWV�GXH�WR�LWV�ODUJH�
DXGLHQFH�ZLWKRXW�VKDULQJ�FRQWHQW�DFURVV�SODWIRUPV���
 ���. See�id.�DW����±����
 ���. Id.�DW������
 ���. Id.� DW� ����� see also� 1LFKRODV� -DVLQVNL��What a Combined WarnerMedia and 
Discovery Means for the Streaming Wars,� %$5521¶6� �0D\� ���� ������ ����� 30���
KWWSV���ZZZ�EDUURQV�FRP�DUWLFOHV�ZKDW�D�FRPELQHG�ZDUQHUPHGLD�DQG�GLVFRYHU\�
PHDQV�IRU�WKH�VWUHDPLQJ�ZDUV��������������$OH[�6KHUPDQ��Here Are the Next Media 
Mergers that Make the Most Sense,� &1%&� �0D\� ���� ������ ����� $0���
KWWSV���ZZZ�FQEF�FRP������������PHGLD�PHUJHUV�ZKRV�QH[W��KWPO��
 ���. See�1DW¶O�&ROOHJLDWH�$WKOHWLF�$VV¶Q�Y��%G��RI�5HJHQWV� ����8�6����������������
�TXRWLQJ�%G��RI�5HJHQWV�Y��1DW¶O�&ROOHJLDWH�$WKOHWLF�$VV¶Q������)��6XSS������������±���
�:�'��2NOD���������GLVFXVVLQJ�KRZ�DSSHDUDQFH�OLPLWDWLRQV�DQG�SULFH�IL[LQJ�RSHUDWH�DV�D�
³FODVVLF�FDUWHO´�ZLWK�³DQ�DOPRVW�DEVROXWH�FRQWURO�RYHU�WKH�VXSSO\�RI�FROOHJH�IRRWEDOO�ZKLFK�
LV�PDGH�DYDLODEOH�WR�WKH�QHWZRUNV��WR�WHOHYLVLRQ�DGYHUWLVHUV��DQG�XOWLPDWHO\�WR�WKH�YLHZLQJ�
SXEOLF���������7KH�1&$$�FDUWHO�LPSRVHV�SURGXFWLRQ�OLPLWV�RQ�LWV�PHPEHUV�DQG�PDLQWDLQV�
PHFKDQLVPV�IRU�SXQLVKLQJ�FDUWHO�PHPEHUV�ZKR�VHHN�WR�VWUD\�DZD\�IURP�WKHVH�SURGXFWLRQ�
TXRWDV�´���
 ���. See�id.�DW�������±����
 ���. See id.� �SURYLGLQJ� WKDW� WKH� 1&$$¶V� SUDFWLFHV� UHVWUDLQHG� WUDGH� EHFDXVH� WKH\�
³OLPLW>HG@�PHPEHUV¶�IUHHGRP�WR�QHJRWLDWH�DQG�HQWHU�LQWR�WKHLU�RZQ�WHOHYLVLRQ�FRQWUDFWV´���
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VLPXOWDQHRXV� VWUHDPLQJ� UHOHDVH�� XQGHUFXWWLQJ�SURILWV� IURP� WKH� FUXFLDO� ILUVW�
ZHHN�DW�WKH�ER[�RIILFH�����
8QOLNH�United States v. IBM Corp.�� WHUPLQDWLQJ� WKH�3DUDPRXQW�'HFUHHV�

DOWRJHWKHU�ZLWKRXW�DQ\�UHJXODWLRQV�WR�UHSODFH�WKHP�ZRXOG�EH�GHWULPHQWDO�WR�
WKH�PRWLRQ�SLFWXUH�LQGXVWU\������7KH�SKDVLQJ�RXW�RI�WKH�GHFUHHV�ZRXOG�QRW�EH�
DV� PXFK� RI� D� GHWHUUHQW� WR� VWUHDPLQJ� SODWIRUPV� HQJDJLQJ� LQ� PRQRSROLVWLF�
WDFWLFV�� XQOLNH� ,%0����� � ,Q� WKLV� FDVH�� WHUPLQDWLQJ� WKH� 3DUDPRXQW� 'HFUHHV�
FRPSOHWHO\�ZRXOG� RQO\� DOORZ� FRPSDQLHV� VXFK� DV�1HWIOL[� DQG�$PD]RQ� WR�
SXUFKDVH�WKHLU�RZQ�WKHDWHUV��HQJDJH�LQ�PRUH�YHUWLFDO�DJUHHPHQWV�WR�FRQWURO�
WKH� PRWLRQ� SLFWXUH� VXSSO\� FKDLQ�� DQG� WR� PRQRSROL]H� WKH� LQGXVWU\������
$GGLWLRQDOO\��WKH�WHFKQRORJ\�LWVHOI�LV�QRW�KHDGLQJ�WRZDUGV�EHFRPLQJ�REVROHWH�
OLNH� WKH� WDEXODWLQJ�PDFKLQHV� LQ�United States v. IBM²VWUHDPLQJ� LV� YHU\�
PXFK�SUROLIHUDWLQJ�DQG�LV�RQH�RI�WKH�PDLQ�ZD\V�SHRSOH�QRZ�FRQVXPH�FRQWHQW�
DQG� PHGLD� RQOLQH����� � (YHQ� ZLWK� WKH� DFWLYH� PDUNHW� IRU� VWUHDPLQJ�� LW� LV�
GRPLQDWHG�E\�D�IHZ�PDMRU�SOD\HUV��DQG�WKH�K\EULG�PRGHO�RQO\�PDNHV�WKHLU�
PDUNHW�SRZHU�PRUH�SURIRXQG�����
2WKHU� DQWLWUXVW� IDFWRUV� DUH� DOVR� SUHYDOHQW� LQ� WKH� VWUHDPLQJ� ODQGVFDSH�

WRGD\����� �7KH�QDWXUH�RI� WKH�DQWLFRPSHWLWLYH�FRQGXFW� LQ� WKH�PRWLRQ�SLFWXUH�
�
� ����� 6WHSKHQ�&ROEHUW��How 2021 Box Office was Impacted by Simultaneous Streaming 
Releases, 6&5((1� 5$17� �'HF�� ��� ������� KWWSV���VFUHHQUDQW�FRP�VWUHDPLQJ�ER[�RIILFH�
LPSDFW������FRYLG�WKHDWHUV���
 ���. See�����)��G������������G�&LU���������FLWLQJ�8QLWHG�6WDWHV�Y��,QW¶O�%XV��0DFKV��
&RUS���1R�����&LY����������73*��������8�6��'LVW��/(;,6�������6�'�1�<��0D\������������
 ���. See� id.� �TXRWLQJ� IBM Corp.�� �����8�6��'LVW��/(;,6������� DW�
���
��� �³>7@KH�
>GLVWULFW@�FRXUW�IRXQG�WKDW�WKH�SKDVLQJ�RXW�RI�WKH�UHPDLQLQJ�'HFUHH�SURYLVLRQV�µSUHVHQWV�
QR�PDWHULDO�WKUHDW�RI�YLRODWLRQ�RI������DQG���RI�WKH�6KHUPDQ�$FW¶�������DQG�QRWHG�WKDW�WKHUH�
ZDV�QRZ�DQ�DFWLYH�PDUNHW�LQ�FRPSXWHU�UHSDLU�VHUYLFHV�´���
 ���. See�id.��see also 5LHPHQVFKQHLGHU��supra QRWH�����DW����±�����³,I�WKH�'HFUHHV�DUH�
HOLPLQDWHG��WKXV�UHPRYLQJ�WKH�VFUXWLQ\�RI�SURGXFWLRQ�VWXGLRV�RZQLQJ�WKHDWHUV���$PD]RQ�
DQG�1HWIOL[�ZRXOG�KDYH�DQ�HDVLHU�URXWH�WR�SXUFKDVH�WKHLU�RZQ�WKHDWHU�FKDLQV��DQ�LGHD�ERWK�
FRPSDQLHV�KDYH�DOUHDG\�EHJXQ�H[SORULQJ��´���
 ���. See generally� 0HQGHOVRQ�� supra� QRWH� ��� �H[DPLQLQJ� UHFHQW� EORFNEXVWHU� KLWV��
LQFOXGLQJ� In the Heights�� Reminiscence�� Those Who Wish Me Dead�� DQG� The Little 
Things��ZKLFK�VWLOO�UHFHLYHG�ZLGH�YLHZHUVKLS�RQ�VXEVFULSWLRQ�EDVHG�VHUYLFHV�HYHQ�WKRXJK�
WKH\�IORSSHG�LQ�WKHDWHUV���see also�2OHU��supra�QRWH�����DW������GLVFXVVLQJ�'LVQH\¶V�UHFHQW�
UHOHDVH�RI�Mulan�RQ�'LVQH\��DQG�FKDUJLQJ�VXEVFULEHUV�DQ�DGGLWLRQDO��������WR�YLHZ�WKH�
ILOP���
 ���. See�IBM Corp.������)��G�DW���������FLWLQJ�IBM Corp.�������8�6��'LVW��/(;,6�
������DW�
�����H[SODLQLQJ�WKH�DFWLYH�PDUNHW�IRU�FRPSXWHU�UHSDLU�VHUYLFHV�WKDW�OHG�WR�WKH�
WHUPLQDWLRQ� RI� WKH� GHFUHH��� see also� 3DNXOD� supra� QRWH� ���� DW� ���� �OLVWLQJ� WKH� PDMRU�
FRPSDQLHV�LQ�WKH�VWUHDPLQJ�LQGXVWU\�WRGD\��³$PD]RQ�3ULPH�9LGHR��*RRJOH¶V�<RX7XEH�
5HG�� )DFHERRN�:DWFK�� $SSOH� 79��� 3DUDPRXQW� 3OXV�� 'LVQH\��� 3HDFRFN�� +%2�0D[��
1HWIOL[��6KRZWLPH��DQG�6WDU]´���see also�(PLOLR�&DOYDQR�	�0LFKHOH�3ROR��Market Power, 
Competition and Innovation in Digital Markets: A Survey�����,1)2��(&21��$1'�32/¶<����
����������
 ���. See�)('��75$'(�&200¶1��supra�QRWH�����see also 3DNXOD��supra QRWH�����DW������
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LQGXVWU\� E\� VWUHDPLQJ� SODWIRUPV� LV� RQH� WKDW� LV� FKDUDFWHUL]HG� QRW� RQO\� E\�
YHUWLFDO�PHUJHUV� DQG� VXEVFULSWLRQ�EDVHG� VWUHDPLQJ��EXW� DOVR�E\�DJJUHVVLYH�
PDUNHWLQJ����� � )RU� H[DPSOH�� 'LVQH\�� FDSLWDOL]HG� RQ� LWV�0DUYHO� FLQHPDWLF�
XQLYHUVH��W\LQJ�WRJHWKHU�ZHOO�NQRZQ�FKDUDFWHUV�DQG�VWRULHV��HYHQ�LI�WKH\�DUH�
QRW�DOO�VHTXHOV������$GGLWLRQDOO\��HYHU\�0DUYHO�ILOP�IHDWXUHV�D�VKRUW�FOLS�DW�WKH�
HQG�RI�WKH�PRYLH�WR�WHDVH�D�FRQWLQXLQJ�VWRU\�IRU�WKH�QH[W�RQH��ZKLFK�³LV�XVHG�
DV�D�VRUW�RI�LQ�ILOP�PDUNHWLQJ��EXLOGLQJ�K\SH�IRU�WKH�QH[W�0DUYHO�ILOP�EHIRUH�
WKH� DXGLHQFH� KDV� HYHQ� OHIW� WKH� WKHDWHU�� DQG� W\LQJ� VHHPLQJO\�XQUHODWHG�
VWRU\OLQHV�WRJHWKHU�´�����'LVQH\�KDV�DOVR�WDUJHWHG�\RXQJHU�DXGLHQFHV�ZKR�DUH�
PRUH�OLNHO\�WR�EX\�LQWR�WHOHYLVLRQ�DGYHUWLVLQJ�DQG�EX\�PRYLH�PHUFKDQGLVH��
DV� ZHOO� DV� WR� HQVXUH� WKDW� WKHVH� DXGLHQFHV� ZLOO� FRPH� EDFN� IRU� VXEVHTXHQW�
PRYLHV� ZLWKLQ� WKH� 0DUYHO� XQLYHUVH����� � 7KHVH� VWUDWHJLHV� VHUYH� WR� EROVWHU�
'LVQH\¶V� VWRFN� SULFH� DQG� LWV� PDUNHW� SRZHU�� DQG� LQ� FRQMXQFWLRQ� ZLWK� WKH�
K\EULG� UHOHDVH�PRGHO�� DUH� HIIHFWLYHO\� VWLIOLQJ�FRPSHWLWLRQ�E\�RWKHU� VWXGLRV�
DQG� WDNLQJ� DGYDQWDJH� RI� FRQVXPHUV� ZKR� DUH� IXOO\� LQYHVWHG� LQWR� WKH�
IUDQFKLVH����� � 0DUYHO� QRZ� ³ERDVWV� WKUHH� RI� WKH� WRS� WHQ� KLJKHVW� JURVVLQJ�
GRPHVWLF� ILOPV� �Black Panther�� Avengers: Infinity War�� DQG� The 
Avengers��´���� � 6WUHDPLQJ� VHUYLFHV� QRZ�RZQ�SURGXFWLRQ�� GLVWULEXWLRQ�� DQG�
H[KLELWLRQ�XQGHU�RQH�URRI��VWLIOLQJ�FRPSHWLWLRQ�IXUWKHU� LQ�FRQMXQFWLRQ�ZLWK�
YHUWLFDO� PHUJHUV����� � ,QGHHG�� ³>L@Q� PDQ\� ZD\V�� WKH� VWUHDPHUV� KDYH� EHHQ�
UHEXLOGLQJ� +ROO\ZRRG¶V� ROG� VWXGLR� V\VWHP´� E\� XVLQJ� YHUWLFDO� LQWHJUDWLRQ�

�
���� �GHVFULELQJ� DJJUHVVLYH� PDUNHWLQJ� SUDFWLFHV�� FRQVROLGDWLRQ� RI� PDUNHW� SRZHU��
EXQGOLQJ��DQG�EDUULHUV�WR�HQWU\�LQ�VWUHDPLQJ�VHUYLFHV���
 ���. See� 5LHPHQVFKQHLGHU�� supra QRWH� ���� DW� ���±��� �H[DPLQLQJ� WKH� 'LVQH\��
EXVLQHVV�PRGHO�DQG�WKH�PDUNHWLQJ�VXFFHVV�RI�WKH�0DUYHO�IUDQFKLVH���
 ���. Id.�DW������
 ���. Id.�DW������
 ���. See id.�DW����±����VWDWLQJ�WKDW�\RXQJHU�DXGLHQFHV�KDYH�PRUH�IUHH�WLPH�WR�ZDWFK�
WHOHYLVLRQ�DQG�JR�WR�WKH�WKHDWHU���
 ���. See�id.�DW����±����see also�Periwinkle�&RPSODLQW��supra�QRWH�����H[SODLQLQJ�KRZ�
ZKHQ�'LVQH\��ODXQFKHG��WKH�PDUNHW�ZDV�DOUHDG\�VDWXUDWHG�ZLWK�VXEVFULSWLRQ�YLGHR�RQ�
GHPDQG�VHUYLFHV�VXFK�DV�1HWIOL[��$PD]RQ��+XOX��+%2�1RZ��DQG�$SSOH�79�����see also�
6LPSVRQ�� supra� QRWH� ��� �H[SODLQLQJ� KRZ� 'LVQH\� UHDFKHG� D� VHWWOHPHQW� ZLWK� 6FDUOHWW�
-RKDQVVRQ�LQ�6HSWHPEHU��������see also�8�6��'(3¶7�2)�-867�� supra�QRWH�����³:KHQ�D�
FRPSHWLWRU� DFKLHYHV� RU� PDLQWDLQV� PRQRSRO\� SRZHU� WKURXJK� FRQGXFW� WKDW� VHUYHV� QR�
SXUSRVH�RWKHU�WKDQ�WR�H[FOXGH�FRPSHWLWLRQ��VXFK�FRQGXFW�LV�FOHDUO\�LPSURSHU�´���
� ����� 5LHPHQVFKQHLGHU��supra QRWH�����DW������
� ����� Id.�DW������see also�5�7��:DWVRQ��In a Netflix World, Movie Studios Make More 
Movies Than Ever.  Is That a Good Thing?��:$//�675((7�-���-XQH����������������30���
KWWSV���ZZZ�ZVM�FRP�DUWLFOHV�LQ�D�QHWIOL[�ZRUOG�PRYLH�VWXGLRV�PDNH�PRUH�PRYLHV�
WKDQ�HYHU�LV�WKDW�D�JRRG�WKLQJ�������������FRPPHQWVBVHFWRU� �FRQWHQGLQJ� WKDW� ZLWK�
WKH�LQFUHDVH�RI�YHUWLFDO�PHUJHUV�DQG�D�VKLIW�RI�IRFXV�RQ�VWUHDPLQJ�VHUYLFHV�FUHDWLQJ�WKHLU�
RZQ�FRQWHQW��WKH�JHQHUDO�TXDOLW\�RI�PRYLHV�KDYH�JRQH�GRZQ���
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VLPLODUO\�DV�LW�ZDV�XVHG�GXULQJ�WKH�����V�WR�����V�ZLWK�D�PRGHUQ�WZLVW�����

,9��352326('�5(*8/$7,216�72�$&&2002'$7(�)25�7+(�+<%5,'�
5(/($6(�02'(/�$1'�35(6(59(�7+(�(;&/86,9(�7+($75,&$/�5(/($6(�
7KH�PRWLRQ�SLFWXUH� LQGXVWU\�RI� WRGD\�QHHGV�D�QHZ�VHW�RI� UHJXODWLRQV� WR�

JRYHUQ�WKH�UHFHQW�DGYHQW�RI�VWUHDPLQJ�SODWIRUPV�DQG�KRZ�WKH\�ZLOO�LQWHUDFW�
ZLWK� WKHDWHUV�DQG�VWXGLRV�PRYLQJ�IRUZDUG�����7KH�FRPSOHWH� WHUPLQDWLRQ�RI�
WKH� 3DUDPRXQW� 'HFUHHV� ZLWK� QR� RWKHU� UHJXODWLRQV� WR� UHSODFH� WKHP�ZRXOG�
FUHDWH�D�YDFXXP��JLYLQJ�VWUHDPLQJ�JLDQWV�IUHH�UHLJQ�RYHU�WKH�UHYHQXH�VWUHDPV�
WKDW�NHHS�+ROO\ZRRG�DOLYH�WRGD\����� �7KH�K\EULG�UHOHDVH�PRGHO�KDV�FDXVHG�
FRQVLGHUDEOH�EDFNODVK�LQ�+ROO\ZRRG��LQFOXGLQJ�PRVW�UHFHQWO\�ZLWK�6FDUOHWW�
-RKDQVVRQ¶V�ODZVXLW�DJDLQVW�'LVQH\�������$OWKRXJK�D�EUHDFK�RI�FRQWUDFW�FDVH�
LQ�LWV�HVVHQFH��LW�DOOHJHG�WKDW�'LVQH\�NQRZLQJO\�DQG�LQWHQWLRQDOO\�EUHDFKHG�
WKHLU� SURPLVH� WR� -RKDQVVRQ� UHJDUGLQJ� D� WUDGLWLRQDO� H[FOXVLYH� WKHDWULFDO�
UHOHDVH�� DQG� VLPXOWDQHRXVO\� UHOHDVHG�Black Widow� RQ�'LVQH\�� WR� EROVWHU�
WKHLU� RZQ� UHYHQXH� DQG� VWRFN� SULFH����� 6LPLODUO\�� WKH� SURGXFHUV� RI� Dune��
/HJHQGDU\�(QWHUWDLQPHQW�� LQWHQGHG�WR�VXH�:DUQHU�%URV�����/HJHQGDU\�ZDV�
ODUJHO\�XQDZDUH�WKDW�:DUQHU�%URV��SODQQHG�WR�UHOHDVH�VHYHUDO�RI�WKHLU�ILOPV�
RQ� +%2� 0D[�� DQG� WKLV� ZRXOG� KDYH� FXW� LQWR� WKHLU� ER[� RIILFH� UHYHQXH�
FRQVLGHUDEO\� IURP� DQ� H[FOXVLYH� WKHDWULFDO� UHOHDVH����� � %RWK� RI� WKHVH� QHZV�
LWHPV�GHPRQVWUDWH�WKDW�WKH�K\EULG�UHOHDVH�PRGHO�UHTXLUHV�UHJXODWLRQ�WR�PDNH�
VXUH� VWXGLRV� DQG� WDOHQW� DUH� JLYHQ� WKHLU� ULJKWIXO� VKDUH� RI� ER[� RIILFH� VDOHV��
ZLWKRXW�WKH�LQWHUIHUHQFH�RI�VWUHDPLQJ�SODWIRUPV�����
�
� ����� .ULVWLQ� +XQW�� Are You Still Watching?: The Work of Cinema in the Age of 
Streaming Services��-6725�'$,/<��1RY�������������KWWSV���GDLO\�MVWRU�RUJ�DUH�\RX�VWLOO�
ZDWFKLQJ���
 ���. See generally (ULT�*DUGQHU��Judge Agrees to End Paramount Consent Decrees��
+2//<:22'� 5(3257(5� �$XJ�� ��� ������ ����� $0���
KWWSV���ZZZ�KROO\ZRRGUHSRUWHU�FRP�EXVLQHVV�EXVLQHVV�QHZV�MXGJH�DJUHHV�HQG�
SDUDPRXQW�FRQVHQW�GHFUHHV�����������see also�*DUGQHU��Indie Cinema� supra��QRWH�����
*DUGQHU��Real Impact� supra�QRWH�����
 ���. See 3DNXOD�� supra� QRWH� ���� DW� ���±��� �FKDUDFWHUL]LQJ� WKH� FXUUHQW� VWUHDPLQJ�
ODQGVFDSH�DV�DQ�ROLJRSRO\�ZLWK�RQO\�D� IHZ�� LQWHUGHSHQGHQW�FRPSDQLHV�GRPLQDWLQJ� WKH�
PDUNHW�DQG�ZLWK�FRVWO\�EDUULHUV�WR�HQWU\���
 ���. See� Periwinkle� &RPSODLQW�� supra� QRWH� ���� see also� 6LPSVRQ�� supra� QRWH� ���
�TXRWLQJ�-RKDQVVRQ��ZKR�FULWLFL]HG�'LVQH\¶V�UHOHDVH�SODQ�DV�³F\QLFDOO\�RUFKHVWUDWHG�������
VR� WKDW� LW� FRXOG�NHHS� WKH� ILOP¶V� UHYHQXHV� IRU� LWVHOI��JURZ�>LWV@� VXEVFULEHU�EDVH������� DQG�
ERRVW�>LWV@�VWRFN�SULFH��ZKLFK�MXPSHG����LQ�WKH�GD\V�IROORZLQJ�WKH�UHOHDVH��������´���
 ���. See 6LPSVRQ��supra�QRWH�����DOOHJLQJ�WKDW�'LVQH\�KDG�FRQVSLUHG�WR�UHOHDVH�Black 
Widow�DW�WKH�VDPH�WLPH�DV�LQ�WKHDWHUV�WR�XQGHUFXW�-RKDQVVRQ¶V�HDUQLQJV�IURP�WKH�ILOP���
� ����� 5XELQ�	�/DQJ��supra�QRWH�����
 ���. Id.�
 ���. See�(ULT�*DUGQHU��Will New Media Revive Old Labor Concerns Amid Streaming-
Era Issues?�� +2//<:22'� 5(3�� �0D\� ���� ������ ����� $0���
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7KH� 3DUDPRXQW� 'HFUHHV� VKRXOG� EH� UHSODFHG� ZLWK� UHJXODWLRQV� WKDW� ZLOO�
JRYHUQ� WKH� K\EULG� UHOHDVH�PRGHO� VR� DV� WR� QRW� YLRODWH� WKH�6KHUPDQ�$FW������
$GGLWLRQDOO\�� WKLV�ZRXOG� DGGUHVV� IDLUQHVV� IRU� DFWRUV�� VWXGLRV�� DQG� WDOHQW� LQ�
+ROO\ZRRG������2QH�SRVVLEOH�DYHQXH�WR�DSSURDFK�WKLV�ZRXOG�EH�WR�WUHDW�PRYLH�
VWUHDPLQJ� DV� PXVLF� VWUHDPLQJ� LV� WUHDWHG����� � )RU� VWUHDPLQJ� RI� D� PRWLRQ�
SLFWXUH�� OLFHQVLQJ� FRXOG� EH� REWDLQHG� WKURXJK� D� FRS\� OLFHQVH� DQG� WKHQ�
SHUIRUPDQFH� ULJKWV� IRU� WKH� VWUHDPLQJ� FRPSRQHQW�� MXVW� OLNH� PXVLF�
VWUHDPLQJ������7KLV�ZRXOG�DOORZ�IRU�PRYLHV�WR�EH�OLFHQVHG�VHSDUDWHO\�IRU�WKH�
VLOYHU� VFUHHQ� DQG� WKHQ� UHTXLUH� VWUHDPLQJ� SODWIRUPV� WR� SXUFKDVH� WKH�
³SHUIRUPDQFH� ULJKWV´� LQ� RUGHU� WR� KDYH� LW� DYDLODEOH� IRU� YLHZLQJ� RQ� WKHLU�
UHVSHFWLYH� VXEVFULSWLRQV����� � 7KLV� ZRXOG� SUHVHUYH� WKH� H[FOXVLYH� WKHDWULFDO�
UHOHDVH�PRGHO�DV�SURGXFWLRQ�KRXVHV�FRXOG�GHFLGH�WR�JUDQW�SHUIRUPDQFH�ULJKWV�
WR�VWUHDPLQJ�VHUYLFHV�DIWHU�WKH�LQLWLDO�WKHDWULFDO�UHOHDVH�LV�FRPSOHWH��ZLWKRXW�
DQ\�FRQGLWLRQDO�DJUHHPHQWV�RU� VXUSULVH� UHOHDVHV�� �$GGLWLRQDOO\�� WKLV�ZRXOG�
UHLQWURGXFH� PXFK� QHHGHG� FRPSHWLWLRQ� LQWR� WKH� LQGXVWU\� DQG� ZRXOG� DOVR�
SUHYHQW�UHYHQXH�VWUHDPV�IURP�EHLQJ�PRQRSROL]HG��
$QRWKHU� SRVVLEOH� ZD\� WR� FRPEDW� WKLV� LVVXH� ZRXOG� EH� WR� FKDQJH� WKH�

GHILQLWLRQ�RI�ZKDW�LW�PHDQV�WR�EH�D�³WUDGLWLRQDO�PRYLH�VWXGLR´�DQG�LQFOXGH�WKH�
PDMRU� VWUHDPLQJ� SODWIRUPV� LQ� DGGLWLRQ� WR� WKHDWHUV����� � 7KLV� FRXOG� EDU�

�
KWWSV���ZZZ�KROO\ZRRGUHSRUWHU�FRP�EXVLQHVV�EXVLQHVV�QHZV�QHZ�PHGLD�ROG�ODERU�
FRQFHUQV��������������see also�%URRNV�%DUQHV��‘Star Wars,’ ‘Pinocchio’ and More as 
Disney Leans Sharply Into Streaming�� 1(:� <25.� 7,0(6� �'HF�� ���� �������
KWWSV���ZZZ�Q\WLPHV�FRP������������EXVLQHVV�PHGLD�GLVQH\�VWDU�ZDUV�KWPO��
 ���. See /HQNHU��supra�QRWH�����³7KH�GHFLVLRQ�VHHPV�WR�PDNH�D�KXJH�DVVXPSWLRQ�WKDW�
DOO�VWXGLRV�ZLOO�QRZ�FRQWLQXH�WR�DFW�LQ�JRRG�IDLWK��XVLQJ�D�KRSH�IRU�EHVW�SUDFWLFHV�DV�D�
MXVWLILFDWLRQ�IRU�HQGLQJ�WKHVH�DQWL�WUXVW�ODZV�´���
 ���. See id. �³7KH�RUGHU� IXUWKHU�HPSKDVL]HV� WKDW�PDQ\�PRYLH�VWXGLRV�ZHUH�DOUHDG\�
WHFKQLFDOO\�QRW�VXEMHFW�WR�WKHVH�GHFUHHV�DQG�WKDW�H[LVWLQJ�IHGHUDO�DQG�VWDWH�DQWLWUXVW�ODZV�
VKRXOG�ZRUN�WR�SURWHFW�DJDLQVW�IXWXUH�DEXVHV�´���
 ���. See�/RUHQ�6KRNHV��Financing Music Labels in the Digital Era of Music: Live 
Concerts and Streaming Platforms����+$59��-��2)�632576�	�(17��/����������±����������
�H[SODLQLQJ�WKH�FRS\ULJKW�LPSOLFDWLRQV�EHKLQG�PXVLF�VWUHDPLQJ�DQG�WKH�ORVV�RI�PRQRSRO\�
RYHU�PXVLF� GLVWULEXWLRQ� WKDW� UHFRUG� ODEHOV� KDG� WR� IDFH� DIWHU� WKH� DGYHQW� RI� L7XQHV� DQG�
6SRWLI\���
 ���. See id.�� see also (PLO\�7ULEXOVNL��Look What You Made Her Do: How Swift, 
Streaming, and Social Media Can Increase Artists’ Bargaining Power�����'8.(�/��	�
7(&+��5(9�����������������H[DPLQLQJ�KRZ�7D\ORU�6ZLIW¶V�UHFHQW�GLVSXWH�ZLWK�6FRRWHU�
%UDXQ�VKHG�OLJKW�RQ�WKH�LVVXH�RI�RZQHUVKLS�DQG�ULJKWV�RI�DUWLVWV�LQ�WKH�PHGLD���
 ���. See� -DPHV� +�� 5LFKDUGVRQ�� The Spotify Paradox: How the Creation of a 
Compulsory License Scheme for Streaming On-Demand Music Platforms Can Save the 
Music Industry�� ��� 8&/$�(17��/��5(9�� ���� ��� ������� �DQDO\]LQJ� KRZ�1HWIOL[�PXVW�
QHJRWLDWH�ZLWK�FRQWHQW�RZQHUV�WR�HVWDEOLVK�ULJKWV�WR�VWUHDP�PRYLHV�DQG�WHOHYLVLRQ�VKRZV�
ZLWK�OLWWOH�ODZ�JRYHUQLQJ�WKHVH�QHJRWLDWLRQV���
 ���. See�2OHU��supra QRWH�����DW����±����DVVHUWLQJ�WKDW�1HWIOL[�FRXOG�EH�FRQVLGHUHG�D�
PRYLH�VWXGLR�VLQFH�LW�SURGXFHV�DQG�GLVWULEXWHV�ILOPV�DOO�ZLWKLQ�LWV�FRPSDQ\���
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VWUHDPLQJ� JLDQWV� VSHFLILFDOO\� IURP� DOORZLQJ� VLPXOWDQHRXV� WKHDWHU� DQG�
VWUHDPLQJ� UHOHDVHV� UDWKHU� WKDQ� KDYLQJ� EODQNHW� UHJXODWLRQV� WR� JRYHUQ�
VWUHDPLQJ�DQG�OLFHQVLQJ�VHSDUDWHO\��1RZ�WKDW�³>E@RWK�1HWIOL[�DQG�$PD]RQ�
KDYH� VKRZQ� DQ� LQWHUHVW� LQ� REWDLQLQJ� WKHDWULFDO� UHOHDVHV� IRU� WKHLU� RULJLQDO�
ILOPV�´�VWUHDPLQJ�VHUYLFHV�DUH�ORRNLQJ�WRZDUG�SXUFKDVLQJ�WKHDWHUV�WR�IXUWKHU�
WKH�K\EULG�UHOHDVH�PRGHO�RQ�WKHLU�RZQ�WHUPV������7KLV�ZRXOG�RQO\�PDNH�WKH�
PRQRSRO\�SRZHU�RI�VWUHDPLQJ�SODWIRUPV�HYHQ�PRUH�SURIRXQG��DOORZLQJ�WKHP�
WR�YHUWLFDOO\�LQWHJUDWH�WR�WKH�SRLQW�RI�FRQWUROOLQJ�QRW�RQO\�SURGXFWLRQ��EXW�DOVR�
GLVWULEXWLRQ�DQG�H[KLELWLRQ��OHDGLQJ�WR�D�JUHDWHU�VWLIOLQJ�RI�FRPSHWLWLRQ�����
$�ODFN�RI�UHJXODWLRQ�RI�VWUHDPLQJ�VHUYLFHV�FRXOG�KDYH�DGYHUVH�HIIHFWV�RQ�

PRYLH�VWXGLRV��FXWWLQJ�LQWR�UHYHQXH��DV�ZHOO�DV�DGYHUVH�HIIHFWV�RQ�DFWRUV�DQG�
WDOHQW��LQFOXGLQJ�DUWLVWLF�DQG�ILQDQFLDO�UDPLILFDWLRQV������+ROO\ZRRG�PD\�EH�
SURGXFLQJ� PRUH� ILOPV�� EXW� WKH� VKLIW� WR� IDYRULQJ� TXDQWLW\� RYHU� TXDOLW\� LV�
SDOSDEOH�WR�ERWK�ILOP�FULWLFV�DQG�FRQVXPHUV�������&RQVXPHUV�DUH�ORVLQJ�LQWHUHVW�
LQ�1HWIOL[�ILOPV�FRPSDUHG�WR�WKRVH�SURGXFHG�E\�PDMRU�VWXGLRV�IRU�H[DPSOH��
HYHQ�ZKHQ�VRPH�KDYH�LQFOXGHG�2VFDU�FRQWHQGHUV������$�ODFN�RI�OHJLVODWLRQ�WR�
UHSODFH� WKH� 3DUDPRXQW� 'HFUHHV� ZRXOG� DOVR� UHTXLUH� WKHDWULFDO� UHOHDVHV� WR�
FRPSHWH� ZLWK� VWUHDPLQJ� UHOHDVHV� DW� WKH� VDPH� WLPH����� � 5HPRYLQJ� WKHP�
FRPSOHWHO\�ZRXOG�KDUP�WKHDWHU�FKDLQV�DV�ZHOO�DV�VPDOOHU�LQGHSHQGHQW�VWXGLRV�
ZKLFK�DUH�IXOILOOLQJ�GHPDQGV�IRU�QLFKH�ILOPV�IURP�FRQVXPHUV�ZKR�PD\�EH�
WLUHG�RI�ZDWFKLQJ�PRYLHV�DOO�IURP�WKH�VDPH�IHZ�IUDQFKLVHV������7KLV�ZRXOG�
DOVR�DOORZ�KRUL]RQWDO�DQG�YHUWLFDO�SULFH�IL[LQJ�WR�SUROLIHUDWH��DQG�YLRODWH�WKH�
DQWLWUXVW�IDFWRUV�DQG�WKH�6KHUPDQ�$FW��

�
 ���. See�5LHPHQVFKQHLGHU��supra QRWH�����DW �����
 ���. See�id.�DW������
 ���. See, e.g.��Periwinkle &RPSODLQW��supra�QRWH�����6FKZDUW], supra QRWH����DW����
�H[SODLQLQJ�KRZ�PDMRU�ILOP�GLVWULEXWRUV�DQG�VWUHDPLQJ�VHUYLFHV�KDYH�DOUHDG\�DJJUHVVLYHO\�
H[SDQGHG�WKHLU�SRZHU�LQ�WKH�PDUNHW�WKURXJK�KRUL]RQWDO�DQG�YHUWLFDO�PHUJHUV��XQGHUFXWWLQJ�
WUDGLWLRQDO�VWXGLRV���6LPSVRQ��supra�QRWH�����
 ���. See� :DWVRQ�� supra� QRWH� ���� �H[SODLQLQJ� KRZ� WKH� JHQHUDO� TXDOLW\� RI� HDFK�
LQGLYLGXDO� ILOP� LV� ORZHUHG� ³ERWK� IURP� D� FRPSDQ\� DQG� D� FRQVXPHU� VWDQGSRLQW´�ZKHQ�
VWUHDPLQJ�VHUYLFHV�³OXUH�VXEVFULEHUV�ZLWK�D�VWHDG\�IORZ�RI�ILOPV�DQG�VHULHV�WR�NHHS�WKHP�
VDWLVILHG�HQRXJK�WR�FRQWLQXH�SD\LQJ�WKHLU�VXEVFULSWLRQ�IHH²ZKLFK�FRVWV�URXJKO\�WKH�VDPH�
DV�RQH�WKHDWHU�WLFNHW²PRQWK�DIWHU�PRQWK´���
 ���. See id.��GHVFULELQJ�KRZ�³FLQHPD�DV�DUW�LV�EHLQJ�GHYDOXHG�DV�PRYLHV�DUH�OXPSHG�
WRJHWKHU� ZLWK� WHOHYLVLRQ� VHULHV� DQG� XQVFULSWHG� VKRZV� DQG� RIIHUHG� DV� µFRQWHQW¶� RQ�
VWUHDPLQJ�SODWIRUPV´���
 ���. See 6FKZDUW]��supra QRWH���� DW���±��� �H[DPLQLQJ�KRZ�PDQ\� ILOP�GLVWULEXWRUV�
KDYH�GHFLGHG�WR�FUHDWH�WKHLU�RZQ�VWUHDPLQJ�VHUYLFHV�DQG�HQG�WKHLU�GLVWULEXWLRQ�GHDOV�ZLWK�
WKLUG�SDUW\�VWUHDPLQJ�VHUYLFHV���
 ���. See 5LHPHQVFKQHLGHU��supra�QRWH�����DW������DVVHUWLQJ�WKDW��DIWHU�WKH�3DUDPRXQW�
'HFUHHV� ZHUH� LVVXHG�� WKHDWHU� RZQHUV� KDG� WKH� DXWRQRP\� WR� FKRRVH� ZKLFK� ILOPV� WKH\�
VKRZHG�� DQG� ³PDMRU� VWXGLRV� KDG� QHZIRXQG� FRPSHWLWLRQ� IURP� VPDOOHU� VWXGLRV� DQG�
LQGHSHQGHQW�ILOPPDNHUV�IRU�VFUHHQ�WLPH�LQ�WKHDWHUV´���
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9��&21&/86,21�
7HUPLQDWLQJ�WKH�3DUDPRXQW�&RQVHQW�'HFUHHV�ZLWKRXW�DQ\�RWKHU�VWDQGLQJ�

UHJXODWLRQV�ZRXOG�JLYH�IUHH�UHLJQ�WR�VWUHDPLQJ�VHUYLFHV�DQG�DOORZ�WKH�K\EULG�
UHOHDVH�PRGHO�WR�FRQWLQXH��UHGLUHFWLQJ�UHYHQXH�WR�D�JURZLQJ�PRQRSRO\�SRZHU�
LQ�WKH�PRWLRQ�SLFWXUH�LQGXVWU\���$OORZLQJ�WKH�K\EULG�PRGHO�WR�FRQWLQXH�ZLOO�
RQO\� OHDG� WR� VWUHDPLQJ� SODWIRUPV� PRQRSROL]LQJ� WKH� PDUNHW� WR� D� JUHDWHU�
GHJUHH��UHVXOWLQJ�LQ�PRUH�YHUWLFDO�PHUJHUV��DFTXLVLWLRQV�RI�VPDOOHU�VWXGLRV��
DQG�JUHDWHU�EDUULHUV�RI�HQWU\�DQG�DQWLFRPSHWLWLYH�EHKDYLRU���7KH�6KHUPDQ�$FW�
DORQH�LV�QRW�HQRXJK�WR�FRPEDW�WKHVH�LVVXHV�WKDW�WKUHDWHQ�WKH�HFRQRP\�DQG�WKH�
PRWLRQ�SLFWXUH�LQGXVWU\���7KH�3DUDPRXQW�&RQVHQW�'HFUHHV�PXVW�EH�UHSODFHG�
ZLWK�XSGDWHG�UHJXODWLRQV�WR�DFFRPPRGDWH�IRU� WKH�QHZ�SKHQRPHQRQ�RI�WKH�
K\EULG� UHOHDVH�PRGHO�DQG� WKH� ULVH�RI� VWUHDPLQJ�JLDQWV� VXFK�DV�1HWIOL[�DQG�
'LVQH\��� � 7KH� DQWLWUXVW� LPSOLFDWLRQV� RI� VXFK� D� SKHQRPHQRQ� PXVW� EH�
FRQVLGHUHG� FDUHIXOO\� DQG� WKH� IUDPHZRUN� WR� HYDOXDWH� LW� VKRXOG� EH� XSGDWHG�
DFFRUGLQJO\�WR�HQVXUH�WKDW�FRPSHWLWLRQ�LV�QRW�VWLIOHG��DQG�WKH�6KHUPDQ�$FW�LV�
FRPSOLHG�ZLWK��



�

����

,7(0�����$1'�7+(�7+,5'�&,5&8,7¶6�
&5<67$/�%$//�67$1'$5'��,�6((�

5(*8/$725<�5,6.�,1�<285�)8785(�

&223(5�'¶$1721
�

�
,��,QWURGXFWLRQ�����������������������������������������������������������������������������������������
,,��,GHQWLI\LQJ�WKH�&LUFXLW�6SOLW�RQ�,WHP�����'LVFORVXUH�������������������������

$��5HJXODWLRQ�6�.��,WHP�����5LVN�'LVFORVXUH�����������������������������
L��,WHP�����6(&�*XLGDQFH����������������������������������������������������

%��7KH�7KLUG�&LUFXLW¶V�,WHP�����6WDQGDUG��+LQGVLJKW�������������
&��7KH�6HFRQG�&LUFXLW¶V�,WHP�����6WDQGDUG��1R�1HHG�WR�

'LVFORVH�8QFKDUJHG�RU�8QDGMXGLFDWHG�:URQJGRLQJ������������
'��7KH�)LUVW�&LUFXLW¶V�,WHP�����6WDQGDUG��$FWXDO�.QRZOHGJH�RI�

5LVN���������������������������������������������������������������������������������������
(��6XPPDUL]LQJ�WKH�7KUHH�6WDQGDUGV������������������������������������������

,,,��$QDO\]LQJ�WKH�$SSURSULDWH�,WHP�����6WDQGDUG�LQ�/LJKW�RI�6(&�
*XLGDQFH��������������������������������������������������������������������������������������
$��7KH�7KLUG�&LUFXLW¶V�8QODZIXO��8QZRUNDEOH�6WDQGDUG������������
%��$QDO\]LQJ�0	7¶V�$FWLRQV�8QGHU�WKH�6HFRQG�DQG�)LUVW�

&LUFXLW¶V�,WHP�����6WDQGDUGV������������������������������������������������
&��0	7�&RPSOLHG�ZLWK�WKH�7H[W�RI�,WHP���������������������������������
'��$QDO\]LQJ�0	7¶V�'LVFORVXUH�8QGHU�WKH�6(&¶V�([DPSOH�����
(��8QFHUWDLQW\�LV�1RW�DQ�,WHP�����'LVFORVXUH�5HTXLUHPHQW��������
)��7KH�%URDG�5HDFK�RI�WKH�7KLUG�&LUFXLW¶V�5XOLQJ����������������������
*��1HJDWLYH�,PSDFW�RI�WKH�7KLUG�&LUFXLW¶V�+LQGVLJKW������

6WDQGDUG�RQ�&DSLWDO�0DUNHWV������������������������������������������������
,9��5HFRPPHQGLQJ�WKH�6HFRQG�DQG�)LUVW�&LUFXLW¶V�,WHP�����6WDQGDUG�

WR�5HVROYH�,QGXVWU\�&RQIXVLRQ����������������������������������������������������
$��7KH�6XSUHPH�&RXUW�6KRXOG�*UDQW�&HUW�����������������������������������
%��1HZ�6(&�5XOHPDNLQJ�RU�$PHQGLQJ�([LVWLQJ�*XLGDQFH��������

9��&RQFOXVLRQ�����������������������������������������������������������������������������������������
�
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,��,1752'8&7,21�
$�IHZ�ZHHNV�EHIRUH�+XGVRQ�&LW\�%DQFRUS��³+XGVRQ´��PHUJHG�ZLWK�0	7�

%DQN�&RUSRUDWLRQ��³0	7´���IRUPHU�+XGVRQ�VKDUHKROGHUV�VXHG��DOOHJLQJ�WKDW�
WKH� EDQNV� RPLWWHG� IDFWV� FRQFHUQLQJ� 0	7¶V� FRPSOLDQFH� ZLWK� IHGHUDO�
UHJXODWLRQV� IURP� WKHLU� MRLQW� SUR[\� VWDWHPHQW��� � 7KH�8QLWHG� 6WDWHV�'LVWULFW�
&RXUW� IRU� WKH�'LVWULFW�RI�'HODZDUH�GLVPLVVHG� WKH� VXLW�� VR� WKH� VKDUHKROGHUV�
DSSHDOHG� WR� WKH� 7KLUG� &LUFXLW� DQG� SUHYDLOHG��� � 0	7� DSSHDOHG�� EXW� WKH�
6XSUHPH�&RXUW�GHQLHG�LWV�3HWLWLRQ�IRU�:ULW�RI�&HUWLRUDUL���
7KH�VKDUHKROGHUV�VXFFHHGHG�ZKHQ�WKH�7KLUG�&LUFXLW�IRXQG�WKH�EDQN¶V�,WHP�

����ULVN�IDFWRU�GLVFORVXUHV�GHILFLHQW����5HO\LQJ�RQ�6HFXULWLHV�DQG�([FKDQJH�
&RPPLVVLRQ� �³6(&´�� JXLGDQFH�� WKH� FRXUW� UXOHG� WKDW� 0	7� VKRXOG� KDYH�
VSHFLILFDOO\� OLQNHG� LWV� SUR[\� VWDWHPHQWV� WR� WKH� UHJXODWRU\� ULVNV� WKDW� LWV�
%6$�$0/�SURJUDP�SRVHG�XVLQJ�SDUWLFXODU�GHWDLOV��� �7R�WKH�7KLUG�&LUFXLW��
0	7�IDLOHG�WR�GLVFORVH�MXVW�KRZ�WUHDFKHURXV�³MXPSLQJ�WKURXJK´�LWV�DOUHDG\�
GLVFORVHG�³UHJXODWRU\�KRRSV´�ZRXOG�EH����7KH�7KLUG�&LUFXLW�HIIHFWLYHO\�KHOG�
WKDW� LVVXHUV� RI� SXEOLFO\� WUDGHG� VHFXULWLHV� DUH� OLDEOH� IRU� IDLOLQJ� WR� GLVFORVH�
XQNQRZQ�DQG�XQDGMXGLFDWHG�ULVNV��ORZHULQJ�WKH�EDU�IRU�LVVXHU�OLDELOLW\����7KH�

�


�6HQLRU�6WDII��$PHULFDQ�8QLYHUVLW\�%XVLQHVV�/DZ�5HYLHZ��9ROXPH�����-�'��&DQGLGDWH��
$PHULFDQ�8QLYHUVLW\�:DVKLQJWRQ�&ROOHJH�RI�/DZ��������%�$��*RYHUQPHQW�DQG�3ROLWLFV��
0LQRU�LQ�3KLORVRSK\��8QLYHUVLW\�RI�0DU\ODQG��&ROOHJH�3DUN��7KH�DXWKRU�ZRXOG�OLNH�WR�
WKDQN� WKH� 9ROXPH� ��� 1RWH� DQG� &RPPHQW� (GLWRUV� IRU� WKHLU� VXSSRUW� DV� KH� ZURWH� WKLV�
&RPPHQW�DQG�WKH�9ROXPHV����DQG����(GLWRULDO�%RDUG�DQG�6WDII�IRU�WKHLU�GHGLFDWLRQ�WR�
HGLWLQJ�WKLV�&RPPHQW�IRU�SXEOLFDWLRQ��+H�ZRXOG�DOVR�OLNH�WR�WKDQN�3URIHVVRU�+LODU\�$OOHQ�
IRU�KHU�JXLGDQFH�DQG�VXSSRUW��)LQDOO\��KH�LV�LQFUHGLEO\�JUDWHIXO�IRU�DQG�YHU\�OXFN\�WR�KDYH�
WKH�ORYH�DQG�VXSSRUW�RI�KLV�IDPLO\�DQG�IULHQGV��
� ��� (PLOLH�5XVFRH��High Court Won’t Take Up M&T Bank Merger Case��/$:����
�-DQ������������������$0���KWWSV���ZZZ�ODZ����FRP�DUWLFOHV���������KLJK�FRXUW�ZRQ�
W�WDNH�XS�P�W�EDQN�PHUJHU�FDVH�� -DPHV�3��0F/RXJKOLQ� -U��	�1HLO�7��%ORRPILHOG��3rd 
Circuit Panel Raises the Bar on Risk Disclosures as the Trend Toward Greater 
Disclosure Continues�� ��� :(67/$:� -�� %$1.� 	� /(1'(5� /,$%��� $SU�� ���� ������ DW� ��
�LQFOXGLQJ� IDFWV� OLNH�0	7¶V� DOOHJHG� %DQN� 6HFUHF\�$FW� DQG�$QWL�0RQH\� /DXQGHULQJ�
�%6$�$0/��FRPSOLDQFH�ZHDNQHVVHV�DQG�D�FKHFNLQJ�DFFRXQW�LVVXH���
� ��� -DURVODZLF]� Y��0	7�%DQN�&RUS��� ���� )�� 6XSS�� �G� ����� ���� �'��'HO�� �������
vacated������)��G�������G�&LU���������cert. denied�����6��&W���������������
� ��� -DURVODZLF]�Y��0	7�%DQN�&RUS�������6��&W���������������������see also 5XVFRH��
supra�QRWH����
 �. See�-DURVODZLF]�Y��0	7�%DQN�&RUS�������)��G������������G�&LU���������VWDWLQJ�
WKDW� ³WKH� 6KDUHKROGHUV� KDYH� SODXVLEO\� DOOHJHG� WKDW� KDG� 0	7� GLVFORVHG´� LWV� PRQH\�
ODXQGHULQJ�SURJUDP�SUDFWLFHV��VKDUHKROGHUV�ZRXOG�KDYH�FRQVLGHUHG�WKRVH�SUDFWLFHV�ZKHQ�
YRWLQJ�DQG�WKDW�0	7¶V�GLVFXVVLRQV�RI�LWV�FKHFNLQJ�DFFRXQW�SUDFWLFHV�ZHUH�GHILFLHQW���
 �. Id. �DVVHUWLQJ� WKDW� 0	7¶V� GLVFORVXUH� ZDV� WRR� JHQHUDO� DQG� DSSOLFDEOH� WR� DQ\�
LQGXVWU\���
 �. Id.� �GHVFULELQJ� UHJXODWRU\� FRPSOLDQFH� UHTXLUHPHQWV� DV� ³MXPSLQJ� WKURXJK� �� �� ��
UHJXODWRU\�KRRSV´���
 �. Compare�%ULHI�IRU�6,)0$�HW�DO��DV�$PLFXV�&XULDH�6XSSRUWLQJ�3HWLWLRQHUV�DW����
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KROGLQJ¶V� ,WHP� ���� VWDQGDUG� VLJQLILFDQWO\� H[SDQGV� FODVV� DFWLRQ� VHFXULWLHV�
OLDELOLW\�� WKH� OHJDO� ULVN� RI� ZKLFK� GLVLQFHQWLYL]HV� VHFXULWLHV� LVVXDQFH��
QHJDWLYHO\�LPSDFWLQJ�WKH�SURFHVV�E\�ZKLFK�SXEOLF�FRPSDQLHV�DFFHVV�FDSLWDO���
7KH� 6HFRQG� DQG� )LUVW� &LUFXLWV¶� LQWHUSUHWDWLRQ� RI� ,WHP� ���� GLVFORVXUH�

UHTXLUHPHQWV�GR�QRW�UHTXLUH�WKH�VDPH�H[KDXVWLYH�GLVFORVXUH�WKH�7KLUG�&LUFXLW�
UHTXLUHG�LQ�Jaroslawicz v. M&T Bank.���8QOLNH�WKH�7KLUG�&LUFXLW��WKH�)LUVW�
DQG�6HFRQG�&LUFXLWV�RQO\�UHTXLUH�GLVFORVXUH�RI�NQRZQ�ULVN�DQG�GR�QRW�UHTXLUH�
WKH� LVVXHU� WR� GLVFORVH� XQFKDUJHG� DQG�XQDGMXGLFDWHG� ULVN���� �7KHVH� YDU\LQJ�
FLUFXLW�FRXUW�LQWHUSUHWDWLRQV�RI�,WHP�����FUHDWH�FRQIXVLRQ�DPRQJ�VHFXULWLHV�
PDUNHW�SDUWLFLSDQWV�LQ�DQ�LQGXVWU\�WKDW�IXQGV�RYHU����SHUFHQW�RI�DOO�HFRQRPLF�
DFWLYLW\�LQ�WKH�8�6�����,Q�DGGLWLRQ��WKH�7KLUG�&LUFXLW¶V�VWDQGDUG�LV�XQZRUNDEOH�
DQG�WKUHDWHQV�WR�EHFRPH�WKH�GHIDXOW�QDWLRQZLGH�VWDQGDUG�IRU�,WHP�����GXH�WR�
WKH�7KLUG�&LUFXLW¶V� MXULVGLFWLRQ�RYHU�'HODZDUH�� WKH� VRXUFH�RI�PRVW�8QLWHG�
6WDWHV�FRUSRUDWH�ODZ����
3DUW� ,,� RI� WKLV�&RPPHQW�RXWOLQHV� WKH� FXUUHQW�5HJXODWLRQ�6�.�� ,WHP�����

UHTXLUHPHQWV� DQG� WKH� FDVHV� HVWDEOLVKLQJ� WKH� GLIIHUHQW� ,WHP� ���� GLVFORVXUH�
VWDQGDUGV� RI� WKH� 7KLUG�� 6HFRQG�� DQG� )LUVW� &LUFXLWV�� LQFOXGLQJ� WKH� 7KLUG�
&LUFXLW¶V�KLQGVLJKW������VWDQGDUG�UHTXLULQJ�WKH�GLVFORVXUH�RI�XQNQRZQ�ULVN��

�
0	7� %DQN� Y�� -DURVODZLF]�� ���� )��G� ���� ��G� &LU�� ������ �1R�� �������� >KHUHLQDIWHU�
6,)0$� %ULHI@� �SURYLGLQJ� WKH� LQGXVWU\¶V� LQWHUSUHWDWLRQ� RI� WKH� KROGLQJ¶V� HIIHFW��� with�
Jaroslawicz�� ���� )��G� DW� ���� �³/DWHU������� UHJXODWRU\� HQIRUFHPHQW� GRHV� QRW� FUHDWH� D�
UHWURDFWLYH�GXW\�WR�GLVFORVH�´���
� ��� 6,)0$�%ULHI��supra�QRWH����DW����see�0DUN�.ORFN��Do Class Action Filings Affect 
Stock Prices? The Stock Market Reaction to Securities Class Actions Post PSLRA�����-��
%86��	�6(&��/����������� ������� �ILQGLQJ�³D� VLJQLILFDQW�QHJDWLYH� UHWXUQ�DW� WKH� WLPH�RI�
ILOLQJ´�DQG�LQ�³WKH�ZHHNV�SUHFHGLQJ�WKH�ILOLQJ´�RI�VHFXULWLHV�FODVV�DFWLRQ�ODZVXLWV���
� ��� See�����)��G������������G�&LU���������
� ���� 6LOYHUVWUDQG�,QYV��Y��$0$*�3KDUPV���,QF�������)��G�����������VW�&LU���������>7@R�
ZLWKVWDQG�GLVPLVVDO�DW� WKH�SOHDGLQJ�VWDJH��D�FRPSODLQW�DOOHJLQJ�RPLVVLRQV�RI� �� �� �� ULVNV�
QHHGV�WR�DOOHJH�VXIILFLHQW�IDFWV�WR�LQIHU�WKDW�D�UHJLVWUDQW�NQHZ��DV�RI�WKH�WLPH�RI�DQ�RIIHULQJ��
WKDW�������D�ULVN�IDFWRU�H[LVWHG�´���&LW\�RI�3RQWLDF�3ROLFHPHQ¶V�	�)LUHPHQ¶V�5HW��6\V��Y��
8%6�$*������)��G������������G�&LU���������HVWDEOLVKLQJ�WKH�6HFRQG�&LUFXLW¶V�,WHP�����
LQWHUSUHWDWLRQ���see also 6,)0$�%ULHI� supra QRWH����DW�����
 ��. See� 6,)0$� %ULHI� supra QRWH� ��� DW� �� �VWDWLQJ� WKDW� WKH� YDU\LQJ� ,WHP� ����
LQWHUSUHWDWLRQV� DUH� LUUHFRQFLODEOH� DQG�FUHDWH� FRQIXVLRQ� LQ� VHFXULWLHV�PDUNHWV���see also�
Our Markets��6,)0$��KWWSV���ZZZ�VLIPD�RUJ�DERXW�RXU�PDUNHWV���ODVW�YLVLWHG�-XQH�����
������>KHUHLQDIWHU�2XU�0DUNHWV@��
 ��. See 6,)0$�%ULHI��supra�QRWH����DW�����QRWLQJ�WKH�EXUGHQ�RI�WKH�7KLUG�&LUFXLW¶V�
VWDQGDUG�RQ�XQGHUZULWHUV�DQG�LVVXHUV������8�6�&�$������DD��OLVWLQJ�WKH�6HFXULWLHV�$FW¶V�
SURFHVV� DQG� UHYHQXH� SURYLVLRQV��� :,//,$0� )�� *5,)),1�� $� 35$&7,&$/� *8,'(� 72�
0$66$&+86(776� &/26(/<� +(/'� %86,1(66� 25*$1,=$7,216� �0&/(�� �� ����� �������
�GHVFULELQJ�WKH�KLVWRULFDO�FRQWH[W�IRU�'HODZDUH¶V�ULVH�WR�SURPLQHQFH�DV�WKH�GRPLFLOH�IRU�
PRVW� 8�6�� FRPSDQLHV��� Why Businesses Choose Delaware�� '(/�� ',9�� 2)� &2536���
KWWSV���FRUSODZ�GHODZDUH�JRY�ZK\�EXVLQHVVHV�FKRRVH�GHODZDUH�� �ODVW� YLVLWHG� 0DU�� ���
�������GHVFULELQJ�ZK\�FRPSDQLHV�FKRRVH�WR�LQFRUSRUDWH�LQ�'HODZDUH���
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WKH� 6HFRQG�&LUFXLW¶V� XQFKDUJHG� DQG� XQDGMXGLFDWHG� VWDQGDUG� DQG� WKH� )LUVW�
&LUFXLW¶V�DFWXDO�NQRZOHGJH�VWDQGDUG�����3DUW�,,,�ZLOO�DQDO\]H�WKH�DSSURSULDWH�
,WHP�����VWDQGDUG�LQ�OLJKW�RI�6(&�JXLGDQFH�DQG�,WHP�������� �6SHFLILFDOO\��
WKLV�&RPPHQW�ZLOO�DUJXH� WKDW�0	7�FRPSOLHG�ZLWK�6(&�JXLGDQFH�DQG� WKH�
WH[W� RI� ,WHP� ����� ZKLFK� WKH� 7KLUG� &LUFXLW� IDLOHG� WR� SURSHUO\� DSSO\� LQ� LWV�
KROGLQJ���)LQDOO\��3DUW�,9�ZLOO�UHFRPPHQG�WKDW�WKH�6(&�HQG�WKH�FRQIXVLRQ�
DURXQG�,WHP�����E\�FODULI\LQJ�WKH�DSSURSULDWH�VWDQGDUG�WKURXJK�UXOHPDNLQJ�
RU� JXLGDQFH� DGRSWLQJ� WKH� 6HFRQG� DQG� )LUVW� &LUFXLWV¶� LQWHUSUHWDWLRQV������
$GGLWLRQDOO\�� WKH� 6XSUHPH�&RXUW� VKRXOG� JUDQW� FHUWLRUDUL� WR� IXWXUH� DSSHDOV�
IURP�FLUFXLW�FRXUW�GHFLVLRQV�ZLWK�VLPLODU�FLUFXPVWDQFHV�WR�0	7¶V�DQG�DIILUP�
WKH�VWDQGDUGV�RI�WKH�6HFRQG�DQG�)LUVW�&LUFXLWV¶�LQWHUSUHWDWLRQV�RI�,WHP�����
GLVFORVXUH�UHTXLUHPHQWV����
7KLV�DQDO\VLV�VKRXOG�EH�WDNHQ�LQ�WKH�FRQWH[W�RI�WKH�ODUJHU�GLVFXVVLRQ�DURXQG�

ULVN�GLVFORVXUH�DQG�QRW�LQWHUSUHWHG�DV�DQ�HQGRUVHPHQW�RI�DQ\WKLQJ�OHVV�WKDQ�D�
UREXVW�� PHDQLQJIXO� GLVFORVXUH� UHJLPH���� � 7KH� QDWLRQDO� WUHQG� DQG� PRVW�
DSSURSULDWH� SDWK� IRUZDUG� LQ� WKLV� FRQYHUVDWLRQ� LV� DQG� VKRXOG� EH� UHTXLULQJ�
GLVFORVXUH�RI�NQRZQ��PDWHULDO�ULVN�IDFWRUV�ZLGHO\�DFNQRZOHGJHG�DV�QHFHVVDU\�
IRU�WKH�LQWHJULW\�RI�RXU�FDSLWDO�PDUNHWV�����5LVN�IDFWRU�GLVFORVXUH�FRPSOLDQFH�
UHTXLUHPHQWV� PXVW� EH� VWURQJ� EXW� DFKLHYDEOH� DQG� VXSSRUWLYH� RI� DFFHVV� WR�
FDSLWDO��

�
 ��. See�����)��G�DW����±����HVWDEOLVKLQJ�WKH�7KLUG�&LUFXLW¶V�,WHP�����LQWHUSUHWDWLRQ���
City of Pontiac Policemen’s & Firemen’s Ret. Sys.������)��G�DW������HVWDEOLVKLQJ� WKH�
6HFRQG�&LUFXLW¶V�,WHP�����LQWHUSUHWDWLRQ���Silverstrand Invs.������)��G�DW�������VWDWLQJ�
WKH�)LUVW�&LUFXLW¶V�,WHP�����LQWHUSUHWDWLRQ���
 ��. See, e.g.��6(&�8SGDWHG�6WDII�/HJDO�%XOOHWLQ�1R����������:/�����������DW�
��
�-XQH����������>KHUHLQDIWHU�%XOOHWLQ�1R���@��FRQFHUQLQJ�6(&�JXLGDQFH�RQ�,WHP�������
 ��. See�6,)0$�%ULHI� supra QRWH����DW�����VXJJHVWLQJ�WKDW�D�IHGHUDO�DJHQF\�FODULI\�
,WHP������LPSO\LQJ�D�QHHG�IRU�IHGHUDO�UHJXODWRU\�UXOHPDNLQJ���see�also�City of Pontiac 
Policemen’s & Firemen’s Ret. Sys.������)��G�DW������HVWDEOLVKLQJ�WKH�6HFRQG�&LUFXLW¶V�
,WHP�����LQWHUSUHWDWLRQ���Silverstrand Invs.������)��G�DW������VWDWLQJ�WKH�)LUVW�&LUFXLW¶V�
,WHP�����LQWHUSUHWDWLRQ���
 ��. See 6,)0$�%ULHI� supra QRWH����DW����UHTXHVWLQJ�WKDW�WKH�6XSUHPH�&RXUW�JUDQW�
0	7¶V�SHWLWLRQ�IRU�FHUWLRUDUL�WR�UHYHUVH�WKH�7KLUG�&LUFXLW¶V�GHFLVLRQ���
 ��. See -RKQ�'��)UH\��Striving for Simplicity: Updates to Regulation S-K Items 101 
and 105�����/$��/��5(9�����������±�����������GLVFXVVLQJ�,WHP�����DQG�LWV�JHQHULFLVP���
see also�9LUJLQLD�+DUSHU�+R��Disclosure Overload? Lessons for Risk Disclosure & ESG 
Reporting Reform from the Regulation S-K Concept Release�����9,//��/��5(9������������
�GLVFXVVLQJ�,WHP�����DQG�GRZQSOD\LQJ�FRQFHUQV�RI�GLVFORVXUH�RYHUORDG���
 ��. Cf.�6,)0$��&RPPHQW�/HWWHU�RQ�&OLPDWH�&KDQJH�'LVFORVXUHV��-XQH������������
KWWSV���ZZZ�VHF�JRY�QHZV�SXEOLF�VWDWHPHQW�OHH�FOLPDWH�FKDQJH�GLVFORVXUHV�
�UHFRPPHQGLQJ�³SULQFLSOHV�EDVHG´�GLVFORVXUH�RI�FOLPDWH�UHODWHG�LQIRUPDWLRQ�DV�SDUW�RI�
5HJXODWLRQ�6�.�,WHP�������See generally /DHO�%UDLQDUG��*RYHUQRU��)HG��5HVHUYH�%G���
)LQDQFLDO�6WDELOLW\�,PSOLFDWLRQV�RI�&OLPDWH�&KDQJH��$GGUHVV�DW�³7UDQVIRUP�7RPRUURZ�
7RGD\´�&HUHV������&RQIHUHQFH��0DU�������������
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,,��,'(17,)<,1*�7+(�&,5&8,7�63/,7�21�,7(0�����',6&/2685(�

A. Regulation S-K: Item 105 Risk Disclosure 
5HJXODWLRQ� 6�.�� ,WHP� ����� IRUPHUO\� ����F��� UHTXLUHV� LVVXHUV�� LQFOXGLQJ�

FRPSDQLHV�VROLFLWLQJ�DSSURYDO�IURP�VKDUHKROGHUV�IRU�PHUJHUV��WR�GLVFXVV�LQ�
WKHLU� SUR[\� VWDWHPHQWV� PDWHULDO� GHWDLOV� DERXW� WKHLU� FRPSDQ\� RU� OLQH� RI�
EXVLQHVV�WKDW�PDNH�DQ�LQYHVWPHQW�VSHFXODWLYH�RU�ULVN\��DV�RSSRVHG�WR�IDFWRUV�
DEVHQW� IURP� WKH� ,WHP� ���� VWDWXWH�� VXFK� DV� XQNQRZQ�� XQFKDUJHG�� RU�
XQDGMXGLFDWHG�ULVNV�����$GRSWHG�LQ�������5HJXODWLRQ�6�.�GHWDLOV�WKH�6(&¶V�
GLVFORVXUH�SURYLVLRQV�IRU�QRQILQDQFLDO�VWDWHPHQW�VHFWLRQV�RI�IRUPV�ILOHG�IRU�
WKH�6HFXULWLHV�$FW�RI�������³6HFXULWLHV�$FW´��DQG�WKH�6HFXULWLHV�([FKDQJH�
$FW� RI� ����� �³([FKDQJH� $FW´����� � 3HU� WKH� 6(&¶V� LQWHQW�� 5HJXODWLRQ� 6�.�
KDUPRQL]HV� GLVFORVXUH� UHTXLUHPHQWV� IRU� ERWK� ODZV���� � 7KH� 6HFXULWLHV� $FW�
SURYLGHV�IRU�QDWLRQZLGH�VHUYLFH�RI�SURFHVV�DQG�D�ZLGH�FKRLFH�RI�YHQXH�XQGHU�
FODLPV� UHJDUGLQJ� ,WHP� ������� � ,WHP� ���� SURYLGHV� D� QXPEHU� RI� VW\OLVWLF��
RUJDQL]DWLRQDO��DQG�VXEVWDQWLYH�LQVWUXFWLRQV�IRU�ULVN�IDFWRU�GLVFORVXUH�����7KLV�
GLVFORVXUH�LQWHQGV�WR�SURYLGH�LQYHVWRUV�ZLWK�D�FOHDU�DQG�FRQFLVH�VXPPDU\�RI�
WKH�PDWHULDO�ULVN�²�DV�RSSRVHG�WR�ZKDW�HFRQRPLVW�)UDQN�.QLJKW�FODVVLFDOO\�
GHVFULEHG� DV� XQFHUWDLQW\�²� WR� DQ� LQYHVWPHQW� LQ� WKH� LVVXHU¶V� VHFXULWLHV�����
0DWHULDOLW\��LQ�WKH�FRQWH[W�RI�ULVN�LQ�SUR[\�VWDWHPHQWV��UHTXLUHV�³D�VXEVWDQWLDO�

�
� ���� ���&�)�5��������������������RPLWWLQJ�RI�DQ\�UHTXLUHPHQW�WR�GLVFORVH�XQFKDUJHG��
XQDGMXGLFDWHG�ZURQJGRLQJ���0RGHUQL]DWLRQ�RI�5HJXODWLRQ�6�.�,WHPV�����������DQG������
���)HG��5HJ����������2FW������������FRGLILHG�DW����&�)�5��SWV�����������������>KHUHLQDIWHU�
0RGHUQL]DWLRQ� RI�5HJXODWLRQ�6�.@��accord� 3HWLWLRQ� IRU�:ULW� RI�&HUWLRUDUL� DW� ���0	7�
%DQN�&RUS��Y��-DURVODZLF]������6��&W���������������1R����������>KHUHLQDIWHU�3HWLWLRQ�IRU�
&HUWLRUDUL@���8QLWHG�6WDWHV�Y��0DWWKHZV������)��G����������G�&LU���������KROGLQJ�WKDW�³DW�
OHDVW�VR�ORQJ�DV�XQFKDUJHG�FULPLQDO�FRQGXFW�LV�QRW�UHTXLUHG�WR�EH�GLVFORVHG�E\�DQ\�UXOH�
ODZIXOO\�SURPXOJDWHG�E\�WKH�6(&��QRQGLVFORVXUH�RI�VXFK�FRQGXFW�FDQQRW�EH�WKH�EDVLV�RI�
D� FULPLQDO� SURVHFXWLRQ´��� &LUHVL� Y�� &LWLFRUS�� ���� )�� 6XSS�� ����� ���� �6�'�1�<�� ������
�VWDWLQJ� WKDW� ³WKH� ODZ� GRHV� QRW� LPSRVH� D� GXW\� WR� GLVFORVH� XQFKDUJHG�� XQDGMXGLFDWHG�
ZURQJGRLQJ´���see also� -DURVODZLF]�Y��0	7�%DQN�&RUS�������)��G���������� ��G�&LU��
������ �FODULI\LQJ� WKDW� WKH�FRXUW�GRHV�QRW�KROG� WKDW� WKH� UHJXODWRU\�HQIRUFHPHQW�DFWLRQV�
DORQH�UHTXLUHG�0	7�WR�GLVFORVH�LWV�LVVXHV�DQG�VWDWLQJ�WKDW�³ODWHU�OLWLJDWLRQ�RU�UHJXODWRU\�
HQIRUFHPHQW�GRHV�QRW�FUHDWH�D�UHWURDFWLYH�GXW\�WR�GLVFORVH´���
� ���� 3HWLWLRQ�IRU�:ULW�RI�&HUWLRUDUL��supra�QRWH�����DW�����
 ��. Id.��UHFRPPHQGLQJ�KDUPRQL]LQJ�ERWK�UHJXODWLRQV�E\�FUHDWLQJ�D�VLQJOH�UHSRVLWRU\�
IRU�GLVFORVXUH�UHJXODWLRQ���
 ��. See����8�6�&������DD��OLVWLQJ�WKH�$FW¶V�SURFHVV�DQG�UHYHQXH�SURYLVLRQV���
 ��. See ��� &�)�5�� �� �������� �VWDWLQJ� WKDW� WKH� GLVFXVVLRQ� PXVW� EH� ³FRQFLVH�´�
³RUJDQL]HG� ORJLFDOO\�´� DQG� QRQ�JHQHULF�� H[SODLQ� KRZ� WKH� ULVN� DIIHFWV� WKH� LVVXHU� RU�
VHFXULWLHV�RIIHUHG��DQG�SODFH�ULVN�IDFWRUV�³XQGHU�D�VXEFDSWLRQ�WKDW�DGHTXDWHO\�GHVFULEHV�
WKH�ULVN´���
� ���� 6HFXULWLHV�2IIHULQJ�5HIRUP��6(&�5HOHDVH�1R�������������:/����������DW�
���
�1RY������������see�)5$1.�+��.1,*+7��5,6.��81&(57$,17<��$1'�352),7���±����������
�H[SODLQLQJ�WKH�GLIIHUHQFH�EHWZHHQ�ULVN�DQG�XQFHUWDLQW\���
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OLNHOLKRRG� WKDW� D� UHDVRQDEOH� VKDUHKROGHU�ZRXOG�FRQVLGHU� >WKH� LQIRUPDWLRQ@�
LPSRUWDQW�LQ�GHFLGLQJ�KRZ�WR�YRWH�´���

i. Item 105 SEC Guidance 
7KH�6(&�SURYLGHG�JXLGDQFH�RYHU� WZR�GHFDGHV� DJR� WR� FODULI\� WKHQ�,WHP�

����F������7KH�&RPPLVVLRQ¶V�JXLGDQFH�GHVFULEHV�,WHP������WKHQ�,WHP�����F���
DV� EHLQJ� ³WKH� OHDVW� XQGHUVWRRG� RI� WKH� SODLQ�(QJOLVK� UHTXLUHPHQWV�´��� � 7KH�
EXOOHWLQ� JXLGDQFH� REOLJDWHV� LVVXHUV� WR� ³VSHFLILFDOO\� OLQN� HDFK� ULVN� WR� >WKH@�
LQGXVWU\��FRPSDQ\��RU�LQYHVWPHQW��DV�DSSOLFDEOH´�DQG�SURYLGHV�WZR�H[DPSOHV�
FRQWUDVWLQJ�D�JHQHULF�GLVFXVVLRQ�ZLWK�D�VDWLVIDFWRU\�GLVFORVXUH����
7KH� ILUVW� H[DPSOH� LQYROYHV� D� K\SRWKHWLFDO� ODZQ� FDUH� FRPSDQ\� ZLWK�

VXEVWDQWLDOO\�IHZHU�ILQDQFLDO�DQG�RWKHU�UHVRXUFHV�WKDQ�LWV�FRPSHWLWRUV�LQ�ZKDW�
LV�GHVFULEHG�DV�D�KLJKO\�FRPSHWLWLYH�LQGXVWU\�����7KH�JXLGDQFH�UHTXLUHV�WKH�
FRPSDQ\�WR�QRW�RQO\�GLVFORVH�WKH�ILQDQFLDO�GLVDGYDQWDJH��EXW�DOVR�ZKDW�WKDW�
GLVDGYDQWDJH�PHDQV� IRU� WKH� FRPSDQ\¶V� DELOLW\� WR� FDSWXUH� LWV�PDUNHWV�� DQG�
WKHQ�ZKDW� WKH� LQDELOLW\� WR�FDSWXUH� WKRVH�PDUNHWV�PHDQV�IRU� WKH�FRPSDQ\¶V�
JURZWK�����7KH�VHFRQG�H[DPSOH�LQ�WKH�6(&¶V�JXLGDQFH�LV�RI�D�SXEOLF�RIIHULQJ�
IRU�D�FRPSDQ\�ZLWK�RXWVWDQGLQJ�SULYDWHO\�KHOG�FRPPRQ�VWRFN�LQ�ZKLFK�WKH�
VDWLVIDFWRU\�JXLGDQFH�KLJKOLJKWV�WKH�SRWHQWLDO�IRU�UHVWULFWHG�VKDUHV�WR�EH�VROG�
LQWR�WKH�PDUNHW��WKHUHE\�GULYLQJ�GRZQ�WKH�SULFH�RI�WKH�FRPPRQ�VWRFN����
7KH� WZR� JXLGDQFH� H[DPSOHV� VXJJHVW� D� SUHIHUHQFH� E\� WKH� 6(&� IRU�

GLVFORVXUH�ODQJXDJH�WKDW�GRHV�QRW�UHO\�RQ�LQIHUHQFHV�WR�GHGXFH�WKH�FRQQHFWLRQ�

�
� ���� ���&�)�5����������E�����������see also ��7+20$6�/((�+$=(1��75($7,6(�21�7+(�
/$:�2)�6(&85,7,(6�5(*8/$7,21�����������������H[SODLQLQJ�FRPPRQ�ODZ�HVWDEOLVKLQJ�
WKH�GHILQLWLRQ�RI�PDWHULDOLW\���
 ��. Contra�%XOOHWLQ�1R�����supra�QRWH�����DW�
���VWDWLQJ�WKDW�WKH�EXOOHWLQ�LV�PHUHO\�
JXLGDQFH�� QHLWKHU� DSSURYHG�QRU� GLVDSSURYHG�E\� WKH�6(&��� -DURVODZLF]� Y��0	7�%DQN�
&RUS�������)��G������������G�&LU���������FLWLQJ�WKH�6(&�VWDII�EXOOHWLQ���
 ��. See�%XOOHWLQ�1R�����supra�QRWH�����DW�
���
 ��. Id.�DW�
�±���VKRZLQJ�EHIRUH�DQG�DIWHU�H[DPSOHV�RI�D�ODZQ�FDUH�FRPSDQ\�DQG�DQ�
XQLGHQWLILHG�VWRFN�LVVXHU���
 ��. Id.� DW� 
�� �SURYLGLQJ� DQ� H[DPSOH� GLVFORVXUH�ZKHUH� WKH� FRPSDQ\� VWDWHV� WKDW� LWV�
FRPSHWLWRUV¶�³ILQDQFLDO�VWUHQJWK�FRXOG�SUHYHQW�>WKH�ODZQ�FDUH�FRPSDQ\@�IURP�FDSWXULQJ�
WKRVH� >JHRJUDSKLFDO@� PDUNHWV´� DQG� SURYLGHV� H[DPSOHV� RI� KRZ� D� FRPSHWLWRU� XVHG� LWV�
UHVRXUFHV�WR�H[SDQG�DQG�KRZ�WKH�FRPSDQ\¶V�ODFN�RI�UHVRXUFHV�PD\�UHVXOW�LQ�IDLOXUH�WR�
UHDOL]H�IRUHFDVWHG�JURZWK���
 ��. See�id. �LPSO\LQJ�WKH�UHTXLUHPHQW�WR�GUDZ�D�FRQQHFWLRQ�EHWZHHQ�D�PDWHULDO�ULVN�
IDFWRU�DQG�DQ�HIIHFW�RQ�WKH�SXUSRVH�IRU�ZKLFK�VKDUHKROGHUV�ZRXOG�LQYHVW�LQ�WKH�FRPSDQ\���
 ��. Id.�DW�
�±���SURYLGLQJ�WZR�VXE�H[DPSOHV������D�JHQHULF�H[DPSOH�VWDWLQJ�KRZ�WKH�
VDOH�RI�FRPPRQ�VWRFN�LQ�WKH�PDUNHW�DIWHU�DQ�RIIHULQJ�FRXOG�ORZHU�WKH�VWRFN�SULFH��WKDW�
WKHUH� LV� D� UHVDOH� EDQ� IRU� VRPH� WLPH�� DQG� WKDW� XQGHUZULWHUV� FDQ� UHOHDVH� WKH� UHVWULFWHG�
VKDUHKROGHUV�IURP�WKH�UHVDOH�EDQ��DQG�����D�VDWLVIDFWRU\�H[DPSOH�OLQNLQJ�WKH�HQG�RI�WKH�
UHVDOH�UHVWULFWLRQV�WR�D�VLJQLILFDQW�GURS�LQ�PDUNHW�SULFH�LI�WKH�UHVWULFWHG�VKDUHKROGHUV�VHOO��
HYHQ�LI�WKH�FRPSDQ\�LV�GRLQJ�ZHOO���
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EHWZHHQ�WKH�FRPSDQ\¶V�DFWLYLWLHV�DQG�VKDUHKROGHU�ULVN�����7KH�JXLGDQFH�DOVR�
VWDWHV� LQ� WKH� ULVN� IDFWRU� FRPPHQWV� VHFWLRQ� WKDW� WKH� GRFXPHQW� VKRXOG�� � ����
HOLPLQDWH� OHJDOHVH� DQG� LQGXVWU\� MDUJRQ�� ���� VWDWH� WKH� ULVN� DV� TXLFNO\� DV�
SRVVLEOH�� ���� SUHVHQW� WKH� ULVN� LQ� FRQFUHWH� WHUPV�� ���� SURYLGH� LQIRUPDWLRQ�
QHFHVVDU\� WR� DVVHVV� WKH� PDJQLWXGH� RI� ULVN�� ���� DYRLG� VWDWLQJ� JHQHUDO� ULVN�
IDFWRUV��DQG�����UHSODFH�ODQJXDJH�VWDWLQJ�³WKDW´�D�ULVN�IDFWRU�ZRXOG�KDYH�DQ�
HIIHFW�ZLWK�ODQJXDJH�VWDWLQJ�³KRZ´�D�ULVN�IDFWRU�ZRXOG�KDYH�DQ�HIIHFW����

B. The Third Circuit’s Item 105 Standard: Hindsight 2020 
,Q�$XJXVW�������0	7�DQG�+XGVRQ�H[HFXWHG�D�PHUJHU�DJUHHPHQW�UHTXLULQJ�

DSSURYDO� E\� ERWK� EDQNV¶� VKDUHKROGHUV� DQG� ILOHG� D� SUHOLPLQDU\� SUR[\�
VWDWHPHQW� LQ�2FWREHU������ WKDW�EHFDPH�HIIHFWLYH� LQ�)HEUXDU\��������� �2Q�
$SULO� ���������� WKH�EDQNV� DQQRXQFHG�GHOD\V� LQ� WKH�PHUJHU���� �7KUHH�GD\V�
ODWHU��WKH�EDQNV�KHOG�D�FRQIHUHQFH�FDOO�ZLWK�VKDUHKROGHUV�WR�GLVFXVV�WKH�GHOD\��
DQG�VKDUHKROGHUV�YRWHG�WR�DSSURYH�WKH�PHUJHU�D�IHZ�GD\V�DIWHU�WKH�FDOO�����,Q�
2FWREHU� ������ WKH�&RQVXPHU� )LQDQFLDO� 3URWHFWLRQ�%XUHDX� �³&)3%´�� WRRN�
DFWLRQ�DJDLQVW�0	7��DQG�LQ�6HSWHPEHU�������WKH�)HGHUDO�5HVHUYH�DSSURYHG�
WKH�PHUJHU���� �7R�SURYLGH� WKH�UHTXLVLWH�QRWLFH�IRU� WKH�PHUJHU��+XGVRQ�DQG�
0	7�RSWHG�WR�LVVXH�D�MRLQW�SUR[\�VWDWHPHQW��ZKLFK�UHTXLUHV�,WHP�����ULVN�
IDFWRU�GLVFORVXUH�LQIRUPDWLRQ����
7KH� MRLQW� SUR[\� ODLG� RXW� D� OLWDQ\� RI� UHIHUHQFHV� WR� SRWHQWLDO� UHJXODWRU\�

KXUGOHV�����7KH�SUR[\�IXUWKHU�GLVFXVVHG�WKH�PHUJHU¶V�VXEMHFWLRQ�WR�WKH�)HGHUDO�

�
 ��. See id. DW 
�±����� �LPSO\LQJ�WKH�UHTXLUHPHQW�WR�GUDZ�D�FRQQHFWLRQ�EHWZHHQ�D�
ULVN�IDFWRU�DQG�WKH�REMHFW�RI�WKH�VKDUHKROGHU¶V�LQYHVWPHQW²QRW�MXVW�VWDWH�WKDW�D�ULVN�IDFWRU�
H[LVW²WR� JXLGH� WKH� VKDUHKROGHU� WKURXJK� WKH� GLVFORVXUH� GRFXPHQW� VLQFH� WKHUH�PD\� EH�
LQYHVWRUV�ZKR�GR�QRW�ZRUN�LQ�WKDW�LQGXVWU\���
 ��. Id.�DW�
������±����
� ���� -DURVODZLF]�Y��0	7�%DQN�&RUS�������)��6XSS���G���������±����'��'HO���������
see, e.g.�� 6(&�)RUP�35(0��$�3UHOLPLQDU\� SUR[\� VWDWHPHQW� UHODWLQJ� WR� D�PHUJHU� RU�
DFTXLVLWLRQ��KWWSV���VHF�UHSRUW�)RUP�35(0��$��³$�SUHOLPLQDU\�SUR[\�VWDWHPHQW��ZKLFK�
UHPDLQV� VXEMHFW� WR� UHYLHZ� E\� WKH� 6(&� VWDII�� ILOHG� LQ� FRQQHFWLRQ� ZLWK� D� PHUJHU� RU�
DFTXLVLWLRQ�´���
� ���� Jaroslawicz�� ����)�� 6XSS�� �G� DW� ���� �DQQRXQFLQJ� WKURXJK� D� SUHVV� UHOHDVH� WKH�
PHUJHU�GHOD\�DV�D�UHVXOW�RI�WKH�QHHG�IRU�UHJXODWRU\�DSSURYDO���see also�$PHQGHG�&ODVV�
$FWLRQ�&RPSODLQW�IRU�9LRODWLRQV�RI�6HFXULWLHV�DQG�6WDWH�/DZ�DW����-DURVODZLF]�Y��0	7�
%DQN�&RUS�������)��6XSS���G������'��'HO���������1R�������FY�������5*$���VWDWLQJ�WKH�
H[LVWHQFH�RI�WKH�DQQRXQFHPHQW�RI�WKH�PHUJHU�GHOD\�IROORZHG�E\�D�5XOH�����SURVSHFWXV�
VXSSOHPHQW���
� ���� Jaroslawicz������)��6XSS���G�DW������
 ��. Id.�
� ���� -DURVODZLF]�Y��0	7�%DQN�&RUS�������)��G�����������G�&LU���������SURYLGLQJ�
GLVFORVXUH�WKURXJK�D�VLQJOH�)RUP�6���UHTXLULQJ�,WHP�����GLVFORVXUH���
 ��. See�0	7�%DQN�&RUS���3URVSHFWXV�6XSSOHPHQW��)RUP����%����DW�������������)HE��
����������>KHUHLQDIWHU�0	7�-RLQW�3UR[\@��UHIHUHQFLQJ�VHYHUDO�PHQWLRQV�RI�WKH�QHHG�IRU�
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5HVHUYH¶V�DSSURYDO�DQG�WKH�SRWHQWLDO�LPSDFW�WKDW�ODFN�RI�DSSURYDO�FRXOG�KDYH�
RQ�WKH�WLPHOLQH�RI�WKH�PHUJHU����
,Q� WKH� ³5LVNV�5HODWLQJ� WR� WKH�5HJXODWRU\�(QYLURQPHQW´� VXEVHFWLRQ�� WKH�

SUR[\�GLVFORVHG�WKH�HIIHFWV�WKDW�UHJXODWLRQ�ZRXOG�KDYH�RQ�0	7¶V�SUDFWLFHV�
DQG�KRZ�IDLOXUH�WR�FRPSO\�ZRXOG�UHVXOW�LQ�UHJXODWRU\�DFWLRQ�DIIHFWLQJ�0	7¶V�
EXVLQHVV� DQG� EXVLQHVV� RSSRUWXQLWLHV���� � 7KH� VXEVHFWLRQ� DOVR� DGGUHVVHG�
SRWHQWLDO�&)3%�DFWLRQV�DQG�WKHLU�HIIHFWV�RQ�FRPSOLDQFH�FRVWV�����8QGHU�WKH�
VXEVHFWLRQ�WLWOHG��³0	7�LV�VXEMHFW�WR�RSHUDWLRQDO�ULVN�´�WKH�SUR[\�GLVFORVHG�
WKH�ULVN�WKDW�0	7�IDFHG�DV�D�UHVXOW�RI�IDLOHG�LQWHUQDO�SURFHVVHV�����8QGHU�D�
IROORZLQJ� OHJDO� DQG� UHJXODWRU\� ULVN� VXEVHFWLRQ�� WKH� SUR[\� GLVFORVHG� WKH�
SRVVLELOLW\� RI� JRYHUQPHQW� LQYHVWLJDWLRQV� LPSDFWLQJ� 0	7¶V� EXVLQHVV�����
8QGHU�WKH�VHFWLRQ�WLWOHG��³5HJXODWRU\�$SSURYDOV�5HTXLUHG�IRU�WKH�0HUJHU�´�
WKH�SUR[\�GLVFORVHG�WKDW�FRPSOHWLRQ�RI�WKH�PHUJHU�ZDV�VXEMHFW�WR�WKH�)HGHUDO�
5HVHUYH¶V� DSSURYDO� EDVHG� RQ� WKH� HIIHFWLYHQHVV� RI� 0	7¶V� DQWL�PRQH\�
ODXQGHULQJ� SURJUDPV���� � 7KH� SUR[\� VXSSOHPHQW� IXOO\� GLVFORVHG� WKDW� WKH�
)HGHUDO� 5HVHUYH� LGHQWLILHG� LVVXHV� ZLWK� 0	7¶V� DQWL�PRQH\� ODXQGHULQJ�
SURJUDPV�DQG�WKDW�LQ�RUGHU�WR�DGGUHVV�WKH�UHJXODWRU¶V�FRQFHUQV�WKH�FORVLQJ�RI�
WKH�PHUJHU�ZRXOG�KDYH�WR�EH�GHOD\HG����
$�IHZ�ZHHNV�EHIRUH�WKH�PHUJHU�FORVHG��IRUPHU�+XGVRQ�VKDUHKROGHUV�VXHG��

DOOHJLQJ�WKDW�WKH�EDQNV�YLRODWHG�WKH�6HFXULWLHV�DQG�([FKDQJH�$FW�E\�RPLWWLQJ�
IURP�WKHLU�MRLQW�SUR[\�VWDWHPHQW²LVVXHG�EHIRUH�WKHLU�VXSSOHPHQWDO�SUR[\²
VHYHUDO� IDFWV� FRQFHUQLQJ� 0	7¶V� FRPSOLDQFH� ZLWK� IHGHUDO� UHJXODWLRQV�����
7KHVH�IDFWV�LQFOXGHG�����0	7¶V�DOOHJHG�%6$�$0/�FRPSOLDQFH�ZHDNQHVVHV��
WKH�EURDG�ULVN�RI�ZKLFK�0	7�GLVFORVHG�LQ�LWV�SUR[\�VWDWHPHQW������D�FKHFNLQJ�
DFFRXQW�SUDFWLFH� WKH�EDQN�KDG� UHPHGLHG�EHIRUH� LVVXLQJ� WKH�SUR[\��DQG� ����
0	7¶V� SXEOLVKLQJ� RI� D�PLVOHDGLQJ� RSLQLRQ� WKDW� IHGHUDO� UHJXODWRUV� ZRXOG�

�
UHJXODWRU\�DSSURYDO�E\�IHGHUDO�UHJXODWRUV�LQFOXGLQJ�WKH�SUR[\¶V�VWDWHPHQW�WKDW�WKH�PHUJHU�
ZDV�VXEMHFW�WR�DSSURYDO�IURP�WKH�)HGHUDO�5HVHUYH���
 ��. See id.�
 ��. See id.�DW�����
 ��. See id.�DW�����UHIHUHQFLQJ�SRWHQWLDO�UXOHV�SURPXOJDWHG�E\�WKH�&)3%�DQG�KRZ�WKRVH�
DFWLRQV�FRXOG�DIIHFW�FRPSOLDQFH�FRVWV��LQFOXGLQJ�D�PHUJHU�GHOD\���
 ��. See id.�DW�����
 ��. See� id.�DW�����VWDWLQJ� WKDW�DQ� LQYHVWLJDWLRQ�FRXOG� OHDG� WR�PRQHWDU\�GDPDJHV�RU�
UHSXWDWLRQDO�KDUP���
 ��. See id.�DW������FLWLQJ�WKH�)HGHUDO�5HVHUYH¶V�DXWKRULW\�XQGHU� WKH�%DQN�+ROGLQJ�
&RPSDQ\�$FW�RI������WR�DSSURYH�RU�GLVDSSURYH�WKH�PHUJHU�EDVHG�RQ�0	7�DQWL�PRQH\�
ODXQGHULQJ�HIIHFWLYHQHVV���
� ���� 0	7�%DQN�&RUS���([KLELW�����-RLQW�3UHVV�5HOHDVH��)RUP���.���$SU������������
>KHUHLQDIWHU�)RUP���.@��
� ���� -DURVODZLF]�Y��0	7�%DQN�&RUS�������)��6XSS���G���������±����'��'HO���������
see also 5XVFRH��supra�QRWH����
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DSSURYH�WKH�PHUJHU�LQ�WKH�VHFRQG�TXDUWHU�RI����������0	7�GLVFORVHG�LWV�EHOLHI�
WKDW�LWV�%6$�$0/�SURJUDPV�ZHUH�FRPSOLDQW�ZLWK�IHGHUDO�ODZ��GHPRQVWUDWLQJ�
WKDW�WKH�EDQN�GLG�QRW�NQRZ�LWV�%6$�$0/�SURJUDP�ZDV�ZURQJIXO�DW�WKH�WLPH�
RI� GLVFORVXUH���� � 7KH� FKHFNLQJ� DFFRXQW� SUDFWLFH� ³KDG� FHDVHG� SULRU� WR� WKH�
SXEOLFDWLRQ� RI� WKH� MRLQW� SUR[\´� EXW� ³FDVW� GRXEW� RQ� 0	7V� FRQWUROV� DQG�
FRPSOLDQFH�V\VWHPV�´�DQG�WKDW�GRXEW�³FUHDWHG�D�UHJXODWRU\�ULVN�WR�WKH�PHUJHU�
WKDW� KDG� WR� EH� GLVFORVHG�´��� � &RQVLGHULQJ� 0	7� WKRXJKW� LWV� %6$�$0/�
SURJUDP�ZDV�FRPSOLDQW�ZLWK�IHGHUDO�ODZ�DQG�UHPHGLHG�LWV�FKHFNLQJ�DFFRXQW�
SUDFWLFHV��WKH�EDQN�GLG�QRW�NQRZ�LWV�%6$�$0/�SURJUDP�ZDV�ZURQJIXO�DQG�
ZDV� XQDZDUH� LW� ZDV� GRLQJ� DQ\WKLQJ� WKDW� ZRXOG� SURPSW� UHJXODWRU\� DFWLRQ�
ZKHQ� LW� LVVXHG� WKH� MRLQW� SUR[\���� � 6WLOO�� WKH� VKDUHKROGHUV� DOOHJHG� WKDW� WKH�
UHJXODWRU\�FRPSOLDQFH�IDLOXUHV�OHG�WR�WKH�GHOD\�LQ�WKH�PHUJHU�WKDW�ILQDQFLDOO\�
KDUPHG�WKHP����
7KH� VKDUHKROGHUV� DOOHJHG� WKDW� WKH� EDQNV� YLRODWHG� 6HFWLRQ� ���D�� RI� WKH�

([FKDQJH�$FW�DQG�6(&�5XOH���D�������7KH\�DUJXHG�WKDW�WKH�QRQ�FRPSOLDQW�
%6$�$0/� DQG� FKHFNLQJ� DFFRXQW� SUDFWLFHV� SRVHG� VLJQLILFDQW� ULVNV� WR�
UHJXODWRU\�DSSURYDO�RI� WKH�PHUJHU� DQG� WKDW� ,WHP�����F��RI�5HJXODWLRQ�6.�
WKHUHIRUH�PDQGDWHG�WKDW�WKRVH�ULVNV�EH�GLVFORVHG���+RZHYHU��WKH�GLVWULFW�FRXUW�
GLVPLVVHG�WKH�VXLW�����
7KH� 7KLUG� &LUFXLW� RQ� DSSHDO� IRXQG� WKH� EDQN¶V� ,WHP� ���� ULVN� IDFWRU�

GLVFORVXUHV�DURXQG�LWV�%6$�$0/�SURJUDPV�GHILFLHQW�DQG�WKDW�0	7�NQHZ�LW�
ZDV� XQGHU� D� IHGHUDO� UHJXODWRU\� UHYLHZ� WKDW� FRXOG� KDUP� WKH� PHUJHU� LI�
GHILFLHQFLHV�ZHUH�GLVFRYHUHG���� �7KH�7KLUG�&LUFXLW�DOVR�IRXQG�WKDW�0	7¶V�
FRQVXPHU� FKHFNLQJ� SUDFWLFH� GLVFORVXUHV� ZHUH� GHILFLHQW�� LQIHUULQJ� WKDW� WKH�
FRQVXPHU�FKHFNLQJ�SUDFWLFHV�FDVW�GRXEW�RQ�0	7¶V�FRQWUROV�DQG�FRPSOLDQFH�
V\VWHPV� DQG� SRVHG� DQ� LQGHSHQGHQW� UHJXODWRU\� ULVN� WR� WKH�PHUJHU�PDWHULDO�
�
� ���� 0F/RXJKOLQ�� supra� QRWH� ���0HPRUDQGXP� RI� /DZ� LQ� 6XSSRUW� RI� 'HIHQGDQWV¶�
0RWLRQ�WR�'LVPLVV��-DURVODZLF]�Y��0	7�%DQN�&RUS�������)��6XSS���G������'��'HO��������
�1R�����������QDPLQJ�WKH�)HGHUDO�5HVHUYH�DQG�DSSOLFDEOH�%6$�$0/�ODZ�LQ�WKH�SUR[\�
VWDWHPHQW���-DURVODZLF]�Y��0	7�%DQN�&RUS�������)��G������������G�&LU���������DIILUPLQJ�
WKH�ORZHU�FRXUW¶V�GLVPLVVDO�RI�WKH�PLVOHDGLQJ�GLVFORVXUH�DOOHJDWLRQ���
 ��. See�0	7�-RLQW�3UR[\��supra�QRWH�����DW�����
� ���� 0F/RXJKOLQ��supra�QRWH����accord�Jaroslawicz������)��6XSS���G�DW����±����
 ��. See�0	7�-RLQW�3UR[\��supra�QRWH�����DW���� see also 0F/RXJKOLQ��supra�QRWH����
 ��. See�Jaroslawicz������)��G�DW����� �VWDWLQJ� WKH� VKDUHKROGHUV¶�DUJXPHQW� WKDW� WKH�
PHUJHU�GHOD\�FDXVHG�WKHP�ILQDQFLDO�KDUP��GHVSLWH�WKHLU�KHDOWK\�UHWXUQ�RQ�LQYHVWPHQW���
� ���� Jaroslawicz������)��6XSS���G�DW������see also����8�6�&������Q�D������&�)�5����
������D�����������
� ���� ����)��6XSS���G�DW����±����FRQFOXGLQJ�WKDW�WKH�3ODLQWLIIV�IDLOHG�WR�VWDWH�D�FODLP�
EDVHG�RQ� ,WHP�����F�� VLQFH�� DW� WKH� WLPH� WKH�SUR[\�VWDWHPHQW�ZDV� LVVXHG��DOWKRXJK� WKH�
YLRODWLRQV�SRVHG�D�ULVN�WR�UHJXODWRU\�DSSURYDO�RI�WKH�PHUJHU��0	7�DGHTXDWHO\�GLVFORVHG�
ULVN�WKDW�FRPSOLDQFH�IDLOXUH�SRVHG�WR�WKH�PHUJHU���
 ��. Jaroslawicz������)��G�DW������
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HQRXJK�WKDW�D�UHDVRQDEOH�VKDUHKROGHU�ZRXOG�FRQVLGHU�LW�LPSRUWDQW�LQ�GHFLGLQJ�
KRZ�WR�YRWH�����5HO\LQJ�RQ�6(&�JXLGDQFH��WKH�FRXUW�VDLG�WKDW�0	7�VKRXOG�
KDYH�XVHG�GHWDLOV� WR�VSHFLILFDOO\� OLQN� LWV�VWDWHPHQWV�RI�ULVN� WR� WKH�ILQDQFLDO�
FRQVHTXHQFHV�RI�WKDW�ULVN�WR�VKDUHKROGHUV�����7KH�FRXUW�DOVR�VDLG�WKDW�FRQFLVH�
DQG�SODLQ� GLVFXVVLRQV� RI� UHJXODWRU\� UHYLHZ� VLPLODU� WR� WKH�6(&¶V�JXLGDQFH�
H[DPSOHV� DQG� ³IUDPHG� LQ� WKH� FRQWH[W� RI� 0	7¶V� SDUWLFXODU� EXVLQHVV� DQG�
LQGXVWU\�ZHUH�DEVHQW�IURP�WKH�>SUR[\�VWDWHPHQW@�´��� �7KH�FRXUW�DGGHG�WKDW�
GLVFORVLQJ� WKH� ZHDNQHVVHV� SUHVHQW� LQ� 0	7¶V� %6$�$0/� DQG� FRQVXPHU�
FRPSOLDQFH�SURJUDPV�ZRXOG�KDYH�DOWHUHG�VKDUHKROGHUV¶�GHFLVLRQ�PDNLQJ�����
³>:@KHWKHU� 0	7� KDG� DFWXDO� NQRZOHGJH� RI� WKH� VKRUWFRPLQJV� LQ� LWV�
%6$�$0/� FRPSOLDQFH� RU� LWV� FRQVXPHU� FKHFNLQJ� SUDFWLFHV´� ZDV� QRW�
LPSRUWDQW�WR�WKH�FRXUW�����7R�WKH�7KLUG�&LUFXLW��³WKH�ULVN�WR�WKH�PHUJHU�SRVHG�
E\�WKH�UHJXODWRU\�LQVSHFWLRQ�LWVHOI´�JDYH�ULVH�WR�WKH�GLVFORVXUH�UHTXLUHPHQW��
DQG�0	7�IDLOHG�WR�GLVFORVH�KRZ�WUHDFKHURXV�UHJXODWRU\�FRPSOLDQFH�ZRXOG�
EH�GHVSLWH�GLVFORVLQJ�LQ�WKH�SUR[\�WKDW�UHJXODWRU\�FRPSOLDQFH�VWRRG�EHWZHHQ�
WKH� SURSRVHG� PHUJHU� DQG� D� ILQDO� GHDO���� � 7KH� FRXUW� EHOLHYHG� LW� FRXOG�
UHDVRQDEO\� LQIHU� IURP� WKH� HYLGHQFH� LQ� WKH� VKDUHKROGHUV¶� DOOHJDWLRQV� WKDW�
ZLWKLQ�WKH�FRQWH[W�RI�UHJXODWRU\�VFUXWLQ\�DQG�FRPSOHWLRQ�RI�WKH�PHUJHU��WKH�
GHWDLOV�RI�0	7¶V�SURJUDPV�DQG�WKRVH�SURJUDPV¶�ZURQJIXOQHVV��ZHUH�PDWHULDO�
DQG� WKHUHIRUH� UHTXLUHG� GLVFORVXUH�� $FFRUGLQJ� WR� WKH� FRXUW�� 0	7� GLG� QRW�
DGHTXDWHO\�SURYLGH�WKLV�GLVFORVXUH����
7KH�7KLUG�&LUFXLW�DIILUPHG�LQ�SDUW�DQG�YDFDWHG�LQ�SDUW�WKH�GLVWULFW�FRXUW¶V�

GHFLVLRQ�����0	7�DSSHDOHG�WR�WKH�6XSUHPH�&RXUW�DVNLQJ�WZR�TXHVWLRQV��
����:KHWKHU�,WHP�����������UHTXLUHV�D�FRPSDQ\�ZLWK�NQRZOHGJH�RI�D�JHQHUDO�
ULVN�IDFWRU�WR�DVFHUWDLQ�DQG�GLVFORVH�IDFWV�WKDW�PD\�EHDU�RQ�WKDW�JHQHUDO�ULVN�
IDFWRU�WKDW�DUH�QRW�RWKHUZLVH�ZLWKLQ�WKH�FRPSDQ\¶V�DFWXDO�NQRZOHGJH>�@�
���� :KHWKHU� ,WHP� ���������� UHTXLUHV� FRPSDQLHV� WR� LGHQWLI\� DQG� GLVFXVV�
SRWHQWLDOO\� XQODZIXO� EXVLQHVV� SUDFWLFHV� RU� LQDGHTXDWH� FRPSOLDQFH�
SURFHGXUHV�LQ�FLUFXPVWDQFHV�ZKHUH�QHLWKHU�WKH�FRPSDQ\�QRU�DQ\�UHJXODWRU�

�
 ��. Id. DW������VWDWLQJ�WKDW�WKH�VKDUHKROGHUV¶�DOOHJDWLRQV�PHW�WKH�SODLQWLII¶V�SOHDGLQJ�
EXUGHQ�DQG�WKDW�LW�ZDV�DOVR�SODXVLEOH�WKDW�GLVFORVLQJ�WKH�ZHDNQHVVHV�LQ�0	7¶V�SURJUDPV�
³ZRXOG�KDYH�EHHQ�YLHZHG�E\�WKH�UHDVRQDEOH�LQYHVWRU�DV�KDYLQJ�VLJQLILFDQWO\�DOWHUHG�WKH�
WRWDO�PL[�RI� LQIRUPDWLRQ�PDGH�DYDLODEOH´��TXRWLQJ�(3�0HGV\VWHPV�� ,QF��Y��(FKR&DWK��
,QF�������)��G������������G�&LU����������
 ��. Id.�DW������
 ��. Id.�
 ��. Id.�DW������
 ��. Id.�DW�������³>$@FWXDO�NQRZOHGJH�������LV�RI�QR�PRPHQW��������´���
 ��. Id. DW����±����
 ��. Id.�DW����±����
 ��. Id.�DW������DIILUPLQJ�WKH�³GLVPLVVDO�RI�WKH�6KDUHKROGHUV¶�FODLPV�WKDW�0	7�PDGH�
PLVOHDGLQJ�RSLQLRQ�VWDWHPHQWV��DQG�YDFDW>LQJ@�WKH�GLVPLVVDO�RI�WKH�FODLPV�DERXW�0	7¶V�
ULVN�GLVFORVXUH�REOLJDWLRQV´���
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KDV� LGHQWLILHG� DQ� LVVXH� RU� FRQFHUQ� DQG� WKH� FRPSDQ\� EHOLHYHV� WKDW� VXFK�
SUDFWLFHV�RU�SURFHGXUHV�DUH�FRPSOLDQW�ZLWK�DSSOLFDEOH�ODZ����

7KH�6XSUHPH�&RXUW�GHQLHG�0	7¶V�3HWLWLRQ�IRU�:ULW�RI�&HUWLRUDUL����
,PSRUWDQWO\��0	7¶V�3HWLWLRQ�IRU�:ULW�RI�&HUWLRUDUL�WR�WKH�6XSUHPH�&RXUW�

JDYH�WKH�6(&�DQ�RSSRUWXQLW\�WR�ZHLJK�LQ�RQ�WKH�TXHVWLRQV�SUHVHQWHG�����7KH�
7KLUG�&LUFXLW�LQYLWHG�WKH�6(&�WR�ILOH�DQ�DPLFXV�EULHI�DGGUHVVLQJ�ZKHWKHU�,WHP�
���� LV� VDWLVILHG�ZKHUH� D� SUR[\� ILOHU� ³QHJOHFWV� WR� GLVFORVH� WKDW� RQH� RI� WKH�
SDUWLHV�WR�WKH�SURSRVHG�PHUJHU�KDV�VHULRXV�UHJXODWRU\�YLRODWLRQV�WKDW�FRXOG�
GHUDLO�RU�VLJQLILFDQWO\�GHOD\�D�PHUJHU>�@´�EXW�WKH�6(&�GHFOLQHG�WR�FRPPHQW����

C. The Second Circuit’s Item 105 Standard: No Need to Disclose 
Uncharged or Unadjudicated Wrongdoing 

,Q�City of Pontiac Policemen’s and Firemen’s Retirement System v. UBS 
AG�����D�JURXS�RI�LQVWLWXWLRQDO�LQYHVWRUV�VXHG�D�6ZLVV�EDQN��³8%6´���DUJXLQJ�
LQ�SDUW�WKDW�8%6¶V�RIIHULQJ�PDWHULDOV�GLVWULEXWHG�DV�SDUW�RI�LWV������RIIHULQJ�
ZHUH�PDWHULDOO\�IDOVH�EHFDXVH�WKH�EDQN�ZDV�HQJDJHG�LQ�DQ�XQGLVFORVHG�FURVV�
ERUGHU�WD[�VFKHPH�DW�WKH�WLPH�RI�WKH�RIIHULQJ�����7KH�LQYHVWRUV�DUJXHG�WKDW�
8%6¶V�IDLOXUH�WR�GLVFORVH�WKH�WD[�VFKHPH�YLRODWHG�,WHP�����F��DQG�UHQGHUHG�
WKH� GLVFORVXUHV� 8%6� PDGH� FRQFHUQLQJ� D� 'HSDUWPHQW� RI� -XVWLFH� �³'2-´��
LQYHVWLJDWLRQ�LQWR�WKH�WD[�VFKHPH�PDWHULDOO\�LQFRPSOHWH�����7KH�LQYHVWRUV�DOVR�
DUJXHG�WKDW�LQ�DGGLWLRQ�WR�GLVFORVLQJ�WKH�H[LVWHQFH�RI�WKH�'2-�LQYHVWLJDWLRQ��
WKH� EDQN� VKRXOG� KDYH�GLVFORVHG� LWV� HQJDJHPHQW� LQ� WKH� WD[� VFKHPH���� �7KH�
8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�GLVPLVVHG�
WKH�FDVH�IRU�IDLOXUH�WR�VWDWH�D�FODLP��DQG�WKH�LQYHVWRUV�DSSHDOHG����
2Q�WKH�LVVXH�RI�WKHQ�,WHP�����F��GLVFORVXUH��WKH�6HFRQG�&LUFXLW�DVVHUWHG�

WKH�ORQJ�VWDQGLQJ�GRFWULQH�WKDW�³>G@LVFORVXUH�LV�QRW�D�ULJKW�RI�FRQIHVVLRQ´�DQG�
WKDW� FRPSDQLHV� GR�QRW� KDYH� D� GXW\� ³WR� GLVFORVH� XQFKDUJHG�� XQDGMXGLFDWHG�

�
� ���� 3HWLWLRQ�IRU�&HUWLRUDUL��supra�QRWH�����DW�L��
� ���� 0	7�%DQN�&RUS��Y��-DURVODZLF]������6��&W���������������������see also 5XVFRH� 
supra�QRWH����
� ���� 3HWLWLRQ�IRU�&HUWLRUDUL��supra�QRWH�����DW����LQYLWLQJ�WKH�6(&�WR�DQVZHU�WZR�OHJDO�
TXHVWLRQV�UHJDUGLQJ�,WHP�������
 ��. Id.� DW� ��� ��� �QRWLQJ� WKH� 6(&¶V� H[FXVH� WKDW� WKH� DJHQF\� FRXOG� QRW� PHHW� 7KLUG�
&LUFXLW¶V�GHDGOLQH� WR� DQVZHU� WKH� OHJDO�TXHVWLRQV� UDLVHG�� H[SUHVVLQJ�QR�YLHZV�RQ� WKRVH�
OHJDO�TXHVWLRQV��DQG��LQVWHDG��RIIHULQJ�EDFNJURXQG�LQIRUPDWLRQ�RQ�,WHP�������
� ���� ����)��G�������G�&LU���������
 ��. Id. DW������
 ��. Id.� DW����±����VWDWLQJ� WKDW�����F�� UHTXLUHV�GLVFORVXUH�RI� IDFWV� WKDW�FRXOG�PDNH�
8%6¶V�RIIHU�ULVN\���
 ��. Id.�DW������
 ��. Id.�DW����±����VWDWLQJ�WKH�'LVWULFW�&RXUW�GLVPLVVHG�WKH�FODLPV�IRU�IDLOXUH�WR�VWDWH�
D�FODLP�IRU�IUDXG��DOOHJH�PDWHULDO�PLVVWDWHPHQW��DQG�ODFN�RI�VWDQGLQJ���
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ZURQJGRLQJ�´��� �7KH�6HFRQG�&LUFXLW�KHOG� WKDW�8%6�PHW� LWV�REOLJDWLRQV�E\�
GLVFORVLQJ� LWV� ³LQYROYHPHQW� LQ� OHJDO������� SURFHHGLQJV� DQG� JRYHUQPHQW�
LQYHVWLJDWLRQV�DQG�LQGLFDWLQJ�WKDW�LWV�LQYROYHPHQW´�FDUULHG�ILQDQFLDO�ULVNV����
7KH� 6HFRQG� &LUFXLW� DIILUPHG� WKH� GLVWULFW� FRXUW¶V� UXOLQJ� DQG� GLVPLVVHG� DOO�
FODLPV�ZLWK�SUHMXGLFH����

D. The First Circuit’s Item 105 Standard: Actual Knowledge of Risk 
,Q�Silverstrand Investments v. AMAG Pharmaceuticals Inc.���� LQYHVWRUV�

VXHG� $0$*� 3KDUPDFHXWLFDOV� �³$0$*´�� DOOHJLQJ� WKDW� $0$*� ZURQJO\�
IDLOHG�WR�GLVFORVH�WR�LQYHVWRUV�WZHQW\�WKUHH�VHULRXV�DGYHUVH�UHDFWLRQV�WR�WKH�
LURQ�GHILFLHQF\�WUHDWPHQW�GUXJ�)HUDKHPH�WKDW�RFFXUUHG�SULRU�WR�D������VWRFN�
RIIHULQJ���� � $IWHU� UHSRUWV� FDPH� RXW� DERXW� DGYHUVH� UHDFWLRQV� WR� WKH� GUXJ��
³$0$*¶V� VWRFN� SULFH� SOXPPHW>HG@� E\� PRUH� WKDQ� ��� SHUFHQW� IURP� WKH�
RIIHULQJ�SULFH�´���
7KH�)LUVW�&LUFXLW� H[SODLQHG� WKDW� DFWLRQDEOH�RPLVVLRQV�RI� ,WHP����� ULVNV�

UHTXLUH�³WKDW�D�UHJLVWUDQW�NQHZ��DV�RI�WKH�WLPH�RI�DQ�RIIHULQJ��WKDW�����D�ULVN�
IDFWRU� H[LVWHG�� ���� WKH� ULVN� IDFWRU� FRXOG� DGYHUVHO\� DIIHFW� WKH� UHJLVWUDQW¶V�
SUHVHQW�RU�IXWXUH�EXVLQHVV�H[SHFWDWLRQV��DQG�����WKH�RIIHULQJ�GRFXPHQWV�IDLOHG�
WR�GLVFORVH� WKH� ULVN� IDFWRU´���� �7KLV� LQWHUSUHWDWLRQ�PHDQW� WKDW� WKH� LQYHVWRUV�
PDGH� D� UHDVRQDEOH� FODLP� WKDW� $0$*� IDLOHG� LWV� GLVFORVXUH� REOLJDWLRQV�����
$0$*�NQHZ�WKDW�D�ULVN�IDFWRU�²�WKH�VHULRXV�DGYHUVH�UHDFWLRQV�²�H[LVWHG�
DQG� WKDW� WKHLU� SRVVLEOH� GLVFRYHU\� FRXOG� KDUP� LWV� EXVLQHVV�� \HW� WKH\� VWLOO�
QHJOHFWHG�WR�GLVFORVH�WKRVH�ULVN�IDFWRUV�LQ�LWV�RIIHULQJ�GRFXPHQWV����
7KH�)LUVW�&LUFXLW¶V�KROGLQJ�UHYLYHG�WKH�LQYHVWRUV¶�FODLP��DQG�WKH�6XSUHPH�

�
 ��. Id.�DW������TXRWLQJ�In re�0RUJDQ�6WDQOH\�,QIR��)XQG�6HF��/LWLJ�������)��G������
������G�&LU���������&LUHVL�Y��&LWLFRUS������)��6XSS������������6�'�1�<����������
 ��. Id.�
 ��. Id.�DW������
� ���� ����)��G������VW�&LU���������
 ��. Id.�DW����±����see also =DFKDU\�=DJJHU��AMAG Pharma Fails To Shirk Drug-
Risks Investor Suit�� /$:���� �$SU�� ��� ������ ����� 30���
KWWSV���ZZZ�ODZ����FRP�DUWLFOHV���������³7KH�)LUVW�&LUFXLW�UHYLYHG�WKH�FDVH��UXOLQJ�WKDW�
RPLVVLRQV�E\�$0$*�DQG�RWKHU�GHIHQGDQWV�ZHUH�DFWLRQDEOH�´���
 ��. =DJJHU��supra�QRWH�����
� ���� Silverstrand Invs.������)��G�DW������VWDWLQJ�WKH�)LUVW�&LUFXLW¶V�LQWHUSUHWDWLRQ�RI�
,WHP�������
 ��. See�6WHZDUW�%LVKRS��High Court Won’t Review Feraheme Investor Class Action��
/$:�����2FW����������������30���KWWSV���ZZZ�ODZ����FRP�DUWLFOHV��������KLJK�FRXUW�
ZRQ�W�UHYLHZ�IHUDKHPH�LQYHVWRU�FODVV�DFWLRQ��
 ��. See�Silverstrand Invs.������)��G�DW������VWDWLQJ�WKDW�VLQFH�$0$*�NQHZ�DERXW�WKH�
DGYHUVH� UHDFWLRQV� EHIRUH� WKH� RIIHULQJ� DQG� RPLWWHG� WKRVH� ULVN� IDFWRUV� IURP� LWV� RIIHULQJ�
GRFXPHQW��WKH�LQYHVWRUV�VWDWHG�D�SODXVLEOH�FODLP�IRU�RPLVVLRQ�RI�WKH�ULVNV���
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&RXUW�GHQLHG�$0$*¶V�SHWLWLRQ�IRU�ZULW�RI�FHUWLRUDUL�����)ROORZLQJ�WKH�)LUVW�
&LUFXLW¶V� UXOLQJ�� WKH�8�6��'LVWULFW� &RXUW� IRU� WKH�'LVWULFW� RI�0DVVDFKXVHWWV�
GHQLHG�D�PRWLRQ�E\�$0$*�WR�GLVPLVV� WKH� LQYHVWRUV¶�SXQLWLYH�FODVV�DFWLRQ�
DJDLQVW�$0$*�DQG�LWV�EDQN�XQGHUZULWHUV�����7KH�FDVH�ZDV�HYHQWXDOO\�VHWWOHG�
RXW�RI�FRXUW����

E. Summarizing the Three Standards 
,Q� VKRUW�� WKH� WKUHH� FLUFXLW� FRXUW� RSLQLRQV� RIIHU� WKUHH� GLIIHUHQW�

LQWHUSUHWDWLRQV�RI�,WHP���������7KH�7KLUG�&LUFXLW�UHTXLUHV�GLVFORVXUH�RI�ULVN�
XQNQRZQ� WR� WKH� LVVXHU� DW� WKH� WLPH� RI� GLVFORVXUH���� � 7KH� 6HFRQG� &LUFXLW�
DEVROYHV� WKH� LVVXHU� RI� WKH� GXW\� WR� GLVFORVH� XQFKDUJHG�� XQDGMXGLFDWHG�
ZURQJGRLQJ�����7KH�)LUVW�&LUFXLW�GHPDQGV�GLVFORVXUH�RQO\�RI�ULVNV�NQRZQ�WR�
WKH�LVVXHU�DW�WKH�WLPH�RI�GLVFORVXUH����

,,,��$1$/<=,1*�7+(�$335235,$7(�,7(0�����67$1'$5'�,1�/,*+7�2)�6(&�
*8,'$1&(�

A. The Third Circuit’s Unlawful, Unworkable Standard 
7KH�7KLUG�&LUFXLW¶V�VWDQGDUG�WKDW�UHTXLUHV�GLVFORVXUH�RI�XQNQRZQ�ULVN�DQG�

XQFHUWDLQW\� GRHV� QRW� FRPSO\� ZLWK� WKH� ODZ� EHFDXVH� XQNQRZQ� ULVN� DQG�
XQFHUWDLQW\� DUH� DEVHQW� IURP� WKH� WH[W� RI� ,WHP� ������� � ,WHP� ���� UHTXLUHV�
�
� ���� 6LOYHUVWUDQG� ,QYV�� Y��$0$*�3KDUP��� ����8�6�� ����� ���� ������� �GHQ\LQJ� WKH�
SHWLWLRQ�ZLWKRXW�FRPPHQW���%LVKRS��supra QRWH�����
� ���� 6LOYHUVWUDQG�,QYV��Y��$0$*�3KDUP������)��6XSS���G�����������'��0DVV���������
=DJJHU��supra�QRWH�����VXPPDUL]LQJ�WKH�)LUVW�&LUFXLW¶V�UXOLQJ�WKDW�WKH�SXWDWLYH�FODVV�RI�
SODLQWLII� LQYHVWRUV� ³PHW� WKH� PLQLPXP� SOHDGLQJ� VWDQGDUGV�� DIWHU������� FRQVLGHU>LQJ@� WKH�
GLVPLVVDO�PRWLRQ�RQ�UHPDQG�IROORZLQJ�>WKH@�)LUVW�&LUFXLW¶V�GHFLVLRQ�WR�SDUWLDOO\�RYHUWXUQ�
WKH�SUHYLRXVO\�GLVPLVVHG�FDVH´���
� ���� $QJHLRQ�*URXS��Claims Administrator Angeion Group Announces Settlement in 
6LOYHUVWUDQG� ,QYHVWPHQWV� Y�� $0$*� 3KDUPDFHXWLFDOV�� ,QF� Litigation�� 35� 1(:6:,5(�
�2FW�� ���� ������ ����� 30��� KWWSV���ZZZ�SUQHZVZLUH�FRP�QHZV�UHOHDVHV�FODLPV�
DGPLQLVWUDWRU�DQJHLRQ�JURXS�DQQRXQFHV�VHWWOHPHQW�LQ�VLOYHUVWUDQG�LQYHVWPHQWV�Y�
DPDJ�SKDUPDFHXWLFDOV�LQF�OLWLJDWLRQ�����������KWPO��
 ��. Compare� -DURVODZLF]�Y��0	7�%DQN�&RUS�������)��G������������G�&LU��������
�HVWDEOLVKLQJ� WKH� 7KLUG� &LUFXLW¶V� ,WHP� ���� LQWHUSUHWDWLRQ��� with &LW\� RI� 3RQWLDF�
3ROLFHPHQ¶V� 	� )LUHPHQ¶V� 5HW�� 6\V�� Y�� 8%6�$*�� ���� )��G� ����� ���� ��G� &LU�� ������
�HVWDEOLVKLQJ�WKH�6HFRQG�&LUFXLW¶V�,WHP�����LQWHUSUHWDWLRQ���and Silverstrand Invs.������
)��G�DW������HVWDEOLVKLQJ�WKH�)LUVW�&LUFXLW¶V�,WHP�����LQWHUSUHWDWLRQ���
 ��. Jaroslawicz�� ���� )��G� ����� ���� �HVWDEOLVKLQJ� WKH� 7KLUG� &LUFXLW¶V� ,WHP� ����
LQWHUSUHWDWLRQ���
 ��. See� City of Pontiac Policemen’s & Firemen’s Ret. Sys.�� ���� )��G� DW� ����
�HVWDEOLVKLQJ�WKH�6HFRQG�&LUFXLW¶V�,WHP�����LQWHUSUHWDWLRQ���
 ��. See�Silverstrand Invs.������)��G�DW������HVWDEOLVKLQJ�WKH�)LUVW�&LUFXLW¶V�,WHP�����
LQWHUSUHWDWLRQ���
 ��. See� ���&�)�5�� �� �������� ������� �RPLWWLQJ� WKH� 7KLUG�&LUFXLW¶V� ULVN� GLVFORVXUH�
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GLVFORVXUH� RI� PDWHULDO� ULVN�� EXW� DFFRUGLQJ� WR� WKH� 6(&¶V� JXLGDQFH�� WKDW�
GLVFORVXUH� PXVW� EH� FOHDUO\� H[SODLQHG� DQG� LQFOXGH� VSHFLILF� GHWDLOV�� D� JRDO�
LQFRQVLVWHQW�ZLWK� GLVFORVLQJ� ULVNV� WKDW� DQ� LVVXHU� GRHV� QRW� EHOLHYH� WR� H[LVW��
GHVSLWH�ZKHWKHU�WKDW�LVVXHU�LV�ULJKW�����7KH�GHWDLOHG�DQG�SUHGLFWLYH�GLVFORVXUH�
RI�K\SRWKHWLFDO�ULVN�SURPRWHV�WKH�NLQG�RI�ERLOHUSODWH��JHQHULF�GLVFORVXUH�WKDW�
WKH�6(&�VRXJKW�WR�DYRLG�LQ�LWV�PRVW�UHFHQW�PRGLILFDWLRQ�RI�,WHP���������7KH�
XVH�RI� OHQJWK\��ERLOHUSODWH� ULVN�GLVFORVXUH� LV� D�SUHGLFWDEOH� FRQVHTXHQFH�RI�
UHTXLULQJ� GLVFORVXUH� RI� XQNQRZQ�� XQSHUFHLYHG�� XQFKDUJHG�� DQG�
XQDGMXGLFDWHG�ULVN��EHFDXVH�VXFK�D�GLVFORVXUH�REOLJDWLRQ�LQFUHDVHV�OHJDO�FRVWV�
WKDW� LVVXHUV� DQG� XQGHUZULWHUV� FDQ� ORZHU� E\� XVLQJ� WKLV� NLQG� RI� GLVFORVXUH�
ODQJXDJH���� �,I�XQGHUZULWHUV�FDQ�ORZHU�WKHLU�OHJDO�FRVWV� WKURXJK�ERLOHUSODWH�
GLVFORVXUH�� WKH\� ZLOO� OLNHO\� GR� VR� DW� WKH� H[SHQVH� RI� PDUNHW� SDUWLFLSDQWV��
LVVXHUV��DQG�WKHLU�VKDUHKROGHUV�ZKR�PD\�VXIIHU�IURP�LQDGHTXDWH�DQG�RYHUO\�
FRPSOH[�GLVFORVXUH�LQIRUPDWLRQ�ZKHQ�PDNLQJ�LQYHVWPHQW�GHFLVLRQV����
7KH�7KLUG�&LUFXLW�IRXQG�WKDW�WKH�SUR[\�GLVFORVXUHV�ZHUH�GHILFLHQW�DQG�WKDW�

0	7� VKRXOG� KDYH� GLVFORVHG� WKH� VWDWH� RI� LWV� %6$�$0/� SURJUDP� LQ� WKH�
FRQWH[W� RI� UHJXODWRU\� VFUXWLQ\� E\� VSHFLILFDOO\� OLQNLQJ� LWV� VWDWHPHQWV� WR� LWV�
ULVNV� XVLQJ� GHWDLOV�� � 7KURXJK� WKDW� ILQGLQJ�� WKH� FRXUW� HIIHFWLYHO\� KHOG� WKDW�
LVVXHUV�RI�SXEOLFO\�WUDGHG�VHFXULWLHV�DUH�OLDEOH�IRU�IDLOLQJ�WR�GLVFORVH�QRW�RQO\�
NQRZQ�ULVNV��EXW�DOVR�ULVNV�WKDW�ZHUH�QRW�NQRZQ�RU�EHOLHYHG�WR�H[LVW�E\�WKH�
LVVXHU� DQG� QRW� \HW� FKDUJHG� E\� UHJXODWRUV���� � 8QGHU� WKH� 7KLUG� &LUFXLW¶V�

�
UHTXLUHPHQW���see also�6KDZ�Y��'LJLWDO�(TXLS��&RUS������)��G��������������VW�&LU��������
�³7KH�SURSRVLWLRQ�WKDW�VLOHQFH��DEVHQW�D�GXW\�WR�GLVFORVH��FDQQRW�EH�DFWLRQDEO\�PLVOHDGLQJ��
D�IL[WXUH�RI�VHFXULWLHV�ODZ�´���5RHGHU�Y��$OSKD�,QGXV�������)��G����������VW�&LU��������
�VWDWLQJ� WKDW� ³WKHUH� LV� QR� DIILUPDWLYH� GXW\´� WR� GLVFORVH� PDWHULDO� LQIRUPDWLRQ� ZLWKRXW�
UHJXODWLRQ�UHTXLULQJ�GLVFORVXUH�RU�XQGHU�WZR�RWKHU�FLUFXPVWDQFHV���
� ���� 6,)0$� %ULHI� supra QRWH� ��� DW� ��±��� �GHVFULELQJ� WKH� 6(&¶V� JXLGDQFH�
UHTXLUHPHQWV� IRU�FODULW\�DQG�VSHFLILFLW\�DQG�DVVHUWLQJ� WKDW� WKH�7KLUG�&LUFXLW¶V� UHTXLUHG�
GLVFORVXUH�FDQQRW�PHHW�WKH�6(&¶V�FODULW\�DQG�VSHFLILFLW\�VWDQGDUG���
 ��. Id.�� see� 0RGHUQL]DWLRQ� RI� 5HJXODWLRQ� 6�.�� supra� QRWH� ���� DW� ��� �QRWLQJ� WKDW�
LQFOXVLRQ�RI�GLVFORVXUH�RI�JHQHULF��ERLOHUSODWH�ULVNV�FRQWULEXWHV�WR�WKH�LQFUHDVHG�OHQJWK�RI�
ULVN� IDFWRU�GLVFORVXUH� DQG� WKDW� WKH�PRGHUQL]DWLRQ�RI� ,WHP����� LV�PHDQW� WR� DGGUHVV� WKH�
OHQJWK\�DQG�JHQHULF�QDWXUH�RI�PDQ\�UHJLVWUDQWV¶�GLVFORVXUHV���
� ���� 6,)0$�%ULHI��supra�QRWH����DW�����QRWLQJ�WKDW�WKH�7KLUG�&LUFXLW¶V�VWDQGDUG�ZRXOG�
UHTXLUH�XQGHUZULWHUV� WR�XQGHUWDNH�FRVWO\� LQYHVWLJDWLRQ�WR�XQFRYHU�ULVNV� WR� WKH�EXVLQHVV�
WKDW�WKH�LVVXHU�LWVHOI�PD\�QRW�KDYH�SHUFHLYHG���see also -HUHP\�0F&ODQH��Boilerplate and 
the Impact of Disclosure in Securities Dealmaking�����9$1'��/��5(9������������������
�VWDWLQJ� WKDW� ERLOHUSODWH� GLVFORVXUH� ODQJXDJH� LV� DVVRFLDWHG� ZLWK� ORZHU� OHJDO� FRVWV� RQ�
DYHUDJH���But cf. 0F&ODQH� supra� QRWH� ���� DW� ���� �VWDWLQJ� WKDW� LVVXHUV� ORVH� ³��� WR� ���
PLOOLRQ�LQ�WKH�PDUNHW�RQ�DYHUDJH�IRU�HDFK�DGGLWLRQDO�����RI�WKHLU�GLVFORVXUH´�FRQWDLQLQJ�
³URWH�UHFLWDWLRQV´���
� ���� 0F&ODQH��supra QRWH�����DW������VWDWLQJ�WKDW�ERLOHUSODWH�GLVFORVXUH�ODQJXDJH�LV�
DVVRFLDWHG�ZLWK� ³KLJKHU� DYHUDJH� ORVVHV� WR� LVVXHUV� IURP�PLVSULFLQJ´� DQG� GRHV� OLWWOH� WR�
LQIRUP�WKH�LQYHVWLQJ�SXEOLF�RI�WKH�ULVN���
� ���� -DURVODZLF]�Y��0	7�%DQN�&RUS��� ����)��G���������� ��G�&LU�� ������� see also�
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UHDVRQLQJ�� LQ� RUGHU� WR� DYRLG� OLDELOLW\�� 0	7� QHHGHG� WR� ���� SUHHPSWLYHO\�
FRQIHVV�LQ�LWV�SUR[\�WR�ZKDW�WKH�)HGHUDO�5HVHUYH�DQG�DQ\�RI�0	7¶V�RWKHU�
UHJXODWRUV�ZRXOG�ODWHU�GHWHUPLQH�WR�EH�0	7¶V�ZURQJIXO�%6$�$0/�SURJUDP�
DQG�FKHFNLQJ�DFFRXQW�PLVFRQGXFW�WKDW�KDG�QRW�\HW�UHVXOWHG�LQ�DQ\�UHJXODWRU\�
DFWLRQ�DQG�����GLVFORVH� WKH�ULVN�RI�XQERUQ�UHJXODWRU\�DFWLRQ�UHJDUGLQJ� WKDW�
FRQGXFW�����7KH�7KLUG�&LUFXLW�LPSRVHG�WKHVH�UHTXLUHPHQWV�GHVSLWH�DGPLWWLQJ�
LQ� LWV� RSLQLRQ� WKDW� LW� GLG� QRW� LQWHQG� WR� UHTXLUH� DIWHU�WKH�IDFW� UHJXODWRU\�
HQIRUFHPHQW�DFWLRQ�WR�FUHDWH�D�UHWURDFWLYH�GXW\�WR�GLVFORVH����
7KH�7KLUG�&LUFXLW¶V�VWDQGDUG�LV�XQZRUNDEOH�LQ�SUDFWLFH�DV�LW�GHPDQGV�WKDW�

LVVXHUV�GLVFORVH�SXUHO\�K\SRWKHWLFDO�RU�LPDJLQHG�ULVN�RU�ULVN�WKDW�WKH�LVVXHU�
GRHV� QRW� NQRZ� RU� FDQQRW� LGHQWLI\� DW� WKH� WLPH� RI� GLVFORVXUH���� � 7KLV�
UHTXLUHPHQW� LV� LQHIIHFWLYH� VLQFH� LVVXHUV� FDQQRW� GLVFORVH�ZKDW� WKH\� GR� QRW�
DOUHDG\� NQRZ� LV� WKHUH� WR� GLVFORVH���� � ,Q� RUGHU� WR� FRPSO\� ZLWK� WKH� 7KLUG�
&LUFXLW¶V� VWDQGDUG�� 0	7� ZRXOG� KDYH� KDG� WR� GLVFORVH� DQ\� UHJXODWRU\�
FRPSOLDQFH�GHILFLHQFLHV�WKDW�FRXOG�EH�WDUJHWHG�E\�UHJXODWRUV��GHVSLWH�0	7�
EHLQJ�EOLQG�WR�����WKH�H[LVWHQFH�RI�WKRVH�GHILFLHQFLHV��DV�ZDV�WKH�FDVH�IRU�LWV�
%6$�$0/�SURJUDP��RU� ���� WKH�SRWHQWLDO� WKDW�� LQ�KLQGVLJKW�DQG�DV�ZDV� WKH�
FDVH�IRU�LWV�FKHFNLQJ�DFFRXQW�SUDFWLFHV��GRXEW�LQ�WKH�SURJUDPV�ZRXOG�WULJJHU�
UHJXODWRU\�DFWLRQ�DW�WKH�WLPH�RI�GLVFORVXUH����

B. Analyzing M&T’s Actions Under the Second and First Circuit’s Item 
105 Standards 

7KH�6HFRQG�&LUFXLW¶V� ,WHP����� LQWHUSUHWDWLRQ� FRPSOLHV�ZLWK� WKH� WH[W� RI�
,WHP�����DQG�WKH�6(&¶V�,WHP�����JXLGDQFH��ZKLFK�UHTXLUH�RQO\�D�GLVFXVVLRQ�
RI�PDWHULDO�ULVN�IDFWRUV��QRW�RI�XQFKDUJHG�FRQGXFW������7KH�6HFRQG�&LUFXLW¶V�
�
6,)0$�%ULHI� supra�QRWH����DW��±���
 ��. See 6,)0$�%ULHI� supra QRWH����DW��±���UHIHUHQFLQJ�UHJXODWRU\�DFWLRQ�WDNHQ�E\�
WKH�)HGHUDO�5HVHUYH�DQG�&)3%���3HWLWLRQ�IRU�&HUWLRUDUL��supra�QRWH�����DW�
���LPSO\LQJ�
WKDW� WKH� 7KLUG� &LUFXLW¶V� VWDQGDUG� ZRXOG� UHTXLUH� DQ� LVVXHU� WR� SUHHPSWLYHO\� FRQIHVV� WR�
PLVFRQGXFW�WKDW�KDV�QRW�UHVXOWHG�LQ�DQ\�UHJXODWRU\�RU�RWKHU�VDQFWLRQ���Jaroslawicz������
)��G� DW� ���±��� �DVVHUWLQJ� 0	7� VKRXOG� KDYH� PHQWLRQHG� LWV� QRQ�FRPSOLDQW� DFFRXQW�
SUDFWLFHV�EHIRUH�WKH�&)3%�WRRN�DFWLRQ��HYHQ�WKRXJK�WKRVH�SUDFWLFHV�KDG�EHHQ�FXUWDLOHG�
SULRU�WR�LVVXLQJ�WKH�MRLQW�SUR[\���
 ��. See Jaroslawicz�� ���� )��G� DW� ����� ���� �³/DWHU� OLWLJDWLRQ� RU� UHJXODWRU\�
HQIRUFHPHQW�GRHV�QRW�FUHDWH�D�UHWURDFWLYH�GXW\�WR�GLVFORVH�´���
 ��. See 6,)0$�%ULHI� supra QRWH����DW��±����VWDWLQJ�WKDW�WKH�VWDQGDUG�LV�XQZRUNDEOH�
DQG�ZRXOG�VXEMHFW�LVVXHUV�DQG�XQGHUZULWHUV�WR�OLDELOLW\�IRU�IDLOLQJ�WR�GLVFORVH�K\SRWKHWLFDO��
LPDJLQHG��RU�XQSHUFHLYHG�ULVNV���
 ��. See id.�
 ��. See id.��DUJXLQJ�WKH�LPSUDFWLFDELOLW\�RI�UHTXLULQJ�IRUHVLJKW�RI�UHJXODWRU\�ULVN���
 ���. See� ��� &�)�5�� �� �������� ������� �RPLWWLQJ� UHTXLUHPHQW� IRU� WKH� GLVFORVXUH� RI�
XQFKDUJHG��XQDGMXGLFDWHG�ZURQJGRLQJ���see also�8QLWHG�6WDWHV�Y��0DWWKHZV������)��G�
���� ��� ��G� &LU�� ������ �KROGLQJ� WKDW�� DV� ORQJ� DV� WKH� 6(&� GRHV� QRW� UHTXLUH� XQFKDUJHG�
FULPLQDO�FRQGXFW�WR�EH�GLVFORVHG��RPLWWLQJ�VXFK�FRQGXFW�GLVFORVXUH�FDQQRW�EH�FULPLQDOO\�
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LQWHUSUHWDWLRQ� LQ� City of� Pontiac Policemen’s & Firemen’s Retirement 
System�ZRXOG�QRW�KDYH�REOLJDWHG�0	7�WR�GLVFORVH�LWV�%6$�$0/�FRPSOLDQFH�
ZHDNQHVVHV�DQG�FKHFNLQJ�DFFRXQW�LVVXHV�EHFDXVH�WKRVH�LVVXHV�KDG�\HW�WR�EH�
FKDUJHG�RU� DGMXGLFDWHG� E\� UHJXODWRUV� DW� WKH� WLPH� WKH� SUR[\� VWDWHPHQW�ZDV�
PDGH������8QOLNH�WKH�7KLUG�&LUFXLW�KROGLQJ�LQ�ZKLFK�GLVFORVLQJ�WKH�)HGHUDO�
5HVHUYH¶V�SRWHQWLDO�DQG�HYHQWXDO�UHJXODWRU\�DFWLRQ�ZDV�LQVXIILFLHQW��WKH�FRXUW�
LQ�City of�Pontiac Policemen’s & Firemen’s Retirement System��GHFLGHG�WKDW�
GLVFORVLQJ�8%6¶V�LQYROYHPHQW�LQ�JRYHUQPHQW�LQYHVWLJDWLRQV�DQG�WKDW�WKRVH�
LQYHVWLJDWLRQV�FRXOG�OHDG�WR�UHJXODWRU\�UHVWULFWLRQV�ZHUH�DOO�WKDW�ZHUH�QHHGHG�
IRU�WKH�LVVXHU��8%6��WR�FRPSO\�ZLWK�LWV�,WHP�����F��REOLJDWLRQV������-XVW�OLNH�
8%6��0	7�GLVFORVHG�WKH�)HGHUDO�5HVHUYH¶V�LQTXLULHV�LQWR�0	7¶V�SURJUDPV�
DQG� WKDW� WKRVH� LQTXLULHV� FRXOG� VWDOO� WKH� PHUJHU�� 0	7� FRPSOLHG� ZLWK�
5HJXODWLRQ� 6�.� GLVFORVXUH� UHTXLUHPHQWV� XQGHU� WKH� 6HFRQG� &LUFXLW¶V�
LQWHUSUHWDWLRQ� RI� ,WHP� �������� � /LNHZLVH�� WKH� )LUVW� &LUFXLW¶V� ,WHP� ����
LQWHUSUHWDWLRQ�LV�LQ�OLQH�ZLWK�5HJXODWLRQ�6�.�GLVFORVXUH�UHTXLUHPHQWV��ZKLFK�
UHTXLUH� ILUPV� WR� GLVFXVV� RQO\� ULVN� NQRZQ� E\� WKH� LVVXHU� DW� WKH� WLPH� RI�
GLVFORVXUH����� �7KH�)LUVW�&LUFXLW¶V� LQWHUSUHWDWLRQ� LQ�Silverstrand ZRXOG�QRW�
KDYH�GHPDQGHG�0	7�WR�GLVFORVH�UHJXODWRU\�ULVNV�ZLWK�DQ\�PRUH�GHWDLO�WKDQ�
WKH�EDQN�KDG�DOUHDG\�GLVFORVHG�EHFDXVH�LW�KDG�QR�NQRZOHGJH�DW�WKH�WLPH�RI�
GLVFORVXUH� WKDW� LWV� SURJUDPV� ZHUH� ZURQJIXO� DQG� ZRXOG� FHUWDLQO\� EH�
FKDOOHQJHG�E\�UHJXODWRUV�ZKR�ZRXOG�VWDOO�WKH�PHUJHU�����

�
SURVHFXWHG���&LUHVL�Y��&LWLFRUS������)�6XSS������������6�'�1�<���������VWDWLQJ�WKDW�³WKH�
ODZ� GRHV� QRW� LPSRVH� D� GXW\� WR� GLVFORVH� XQFKDUJHG�� XQDGMXGLFDWHG� ZURQJGRLQJ� RU�
PLVPDQDJHPHQW�´���Jaroslawicz������)��G�����DW����� �FODULI\LQJ� WKDW� WKH�FRXUW� LV�QRW�
KROGLQJ�WKDW�ODWHU�UHJXODWRU\�HQIRUFHPHQW�FUHDWHV�D�UHWURDFWLYH�GXW\�WR�GLVFORVH���
 ���. See -DURVODZLF]�Y��0	7�%DQN�&RUS�������)��6XSS���G�����������'��'HO��������
�GHVFULELQJ�WKH�WLPHOLQH�RI�WKH�PHUJHU�ZKHQ�WKH�SUR[\�ZDV�HIIHFWLYH�EHIRUH�UHJXODWRUV�
KDOWHG�WKH�PHUJHU�������)��G������������G�&LU���������see also Jaroslawicz������)��G�DW�
�����VXPPDUL]LQJ�WKH�6HFRQG�&LUFXLW¶V�,WHP�����F��VWDQGDUG���
 ���. See City of Pontiac Policemen’s & Firemen’s Ret. Sys.������)��G�DW������VWDWLQJ�
WKDW�³>E@\�GLVFORVLQJ�LWV�LQYROYHPHQW�LQ�������JRYHUQPHQW�LQYHVWLJDWLRQV�DQG�LQGLFDWLQJ�WKDW�
LWV�LQYROYHPHQW�FRXOG�H[SRVH�8%6�WR�>UHJXODWRU\�UHVWULFWLRQV@��8%6�FRPSOLHG�ZLWK�LWV�
GLVFORVXUH�REOLJDWLRQV´���
 ���. See id.� DW� ���� �QRWLQJ� WKDW� 8%6� GLVFORVHG� LWV� LQYROYHPHQW� LQ� JRYHUQPHQW�
LQYHVWLJDWLRQV� DQG� LQGLFDWHG� WKDW� LWV� LQYROYHPHQW� FRXOG� H[SRVH� 8%6� WR� UHJXODWRU\�
UHVWULFWLRQV���)RUP���.�� VXSUD�QRWH���� �GLVFORVLQJ� WKDW� WKH�)HGHUDO�5HVHUYH� LGHQWLILHG�
LVVXHV�ZLWK�0	7¶V�%6$�$0/�SURJUDPV�DQG�WKDW�WR�DGGUHVV�WKH�UHJXODWRU¶V�FRQFHUQV��WKH�
FORVLQJ�RI�WKH�PHUJHU�ZRXOG�KDYH�WR�EH�GHOD\HG���
 ���. See������������RPLWWLQJ�WKH�GLVFORVXUH�RI�ULVN�WKDW�LV�XQNQRZQ�WR�WKH�LVVXHU�DW�WKH�
WLPH�RI� GLVFORVXUH��� 6LOYHUVWUDQG� Y��$0$*�3KDUPV��� ,QF��� ����)��G� ���� ���� ��VW�&LU��
�������
 ���. See Silverstrand�� ���� )��G� DW� ����� Jaroslawicz�� ���� )�� 6XSS�� �G� DW� ����
�GHVFULELQJ�WKH�WLPHOLQH�RI�WKH�PHUJHU�SURFHVV�LQ�ZKLFK�WKH�SUR[\�ZDV�ILOHG�DQG�PDGH�
HIIHFWLYH� EHIRUH� UHJXODWRUV� KDOWHG� WKH�PHUJHU��� see also�Jaroslawicz�� ����)��G� DW� ����
�H[SODLQLQJ�WKH�)LUVW�&LUFXLW¶V�,WHP�����F��VWDQGDUG���
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7KH�)LUVW�DQG�6HFRQG�&LUFXLW¶V� LQWHUSUHWDWLRQV�RI�,WHP�����FRPSO\�ZLWK�
WKH� WH[W� RI� ,WHP� ���� DQG� WKH� 6(&¶V� JXLGDQFH�� EXW� WKH� 7KLUG� &LUFXLW¶V�
LQWHUSUHWDWLRQ� DGGV� DQ� LQHIIHFWLYH� UHTXLUHPHQW� IRU� SUHGLFWLYH� GLVFORVXUH� RI�
KRZ�UHJXODWRUV�PD\�RU�PD\�QRW�WUHDW�VSHFLILF�ZURQJGRLQJ�XQNQRZQ�WR�LVVXHUV�
DW�WKH�WLPH�RI�GLVFORVXUH�����

C. M&T Complied with the Text of Item 105 
0	7� VDWLVILHG� LWV� GLVFORVXUH� REOLJDWLRQ� XQGHU� WKH� 6HFRQG� DQG� )LUVW�

&LUFXLWV¶�,WHP�����VWDQGDUGV�LQ�FRPSOLDQFH�ZLWK�WKH�WH[W�RI�,WHP�����DQG�WKH�
6(&¶V�JXLGDQFH�WR�SURYLGH�D�QRQ�JHQHULF��DGHTXDWH�GLVFXVVLRQ�RI�PDWHULDO�
ULVN����� � 0	7� VSHFLILFDOO\� GLVFXVVHG� LQ� LWV� SUR[\� VWDWHPHQW� WKH� VSHFLILF�
IHGHUDO� DJHQFLHV� WDNLQJ� DFWLRQ²WKH� )HGHUDO� 5HVHUYH� DQG� &)3%²WKH�
DSSOLFDEOH� ODZV� IRU� FRPSOLDQFH�� DQG� WKH� UHJXODWRU\� KXUGOHV� UHJDUGLQJ� LWV�
%6$�$0/�SURJUDP�WKDW�FRXOG�EXW�KDG�QRW�\HW�VWDOOHG�WKH�PHUJHU������7KHVH�
ZHUH�DOO�VSHFLILF�GHWDLOV�RI�WKH�PDWHULDO�ULVN�WKDW�UHJXODWRU\�DFWLRQ�SRVHG�WR�
0	7¶V�VKDUHKROGHUV�LQ�WKH�FRQWH[W�RI�WKH�PHUJHU�WKDW�WKH�VKDUHKROGHUV�ZHUH�
YRWLQJ�RQ������$OWKRXJK�0	7¶V�GLVFORVXUHV�FHUWDLQO\�FRQWDLQHG�VRPH�JHQHULF�
ODQJXDJH�DSSDUHQWO\�LQFOXGHG�WR�FRXFK�LWV�ULVN�VWDWHPHQWV�ZLWKLQ�WKH�FRQWH[W�
RI� EURDGHU� LQGXVWU\�ZLGH� ULVN�� WKH� SUR[\� VWLOO� FRQWDLQHG� WKH� VSHFLILFLW\��
VLPLODU�WR�WKDW�RI�WKH�6(&¶V�JXLGDQFH��OLQNLQJ�ULVN�WR�0	7¶V�DFWLYLWLHV�����
0	7�GLVFORVHG�WKDW�³UHJXODWRU\�KRRSV�VWRRG�EHWZHHQ�WKH�SURSRVHG�PHUJHU�

DQG�D�ILQDO�GHDO�´�����7KH�SUR[\�VWDWHPHQW�ZDV�OLWWHUHG�ZLWK�UHIHUHQFHV�WR�WKH�
WKUHDW�WKDW�UHJXODWRU\�DSSURYDO�IURP�WKH�)HGHUDO�5HVHUYH�SRVHG�WR�WKH�PHUJHU�

�
 ���. See 6,)0$�%ULHI� supra QRWH����DW��±���VWDWLQJ�WKDW�WKH�7KLUG�&LUFXLW¶V�VWDQGDUG�
LV�³XQZRUNDEOH�LQ�SUDFWLFH´��������������OLVWLQJ�WKH�H[LVWLQJ�UHTXLUHPHQWV�IRU�,WHP�����
GLVFORVXUH��RPLWWLQJ�WKH�7KLUG�&LUFXLW¶V�UHTXLUHG�GLVFORVXUHV���cf.�Jaroslawicz������)��G�
DW� ���� �FODLPLQJ� LW� GLG� QRW�PDWWHU�ZKHWKHU�0	7�NQHZ�DERXW� WKH� VKRUWFRPLQJV� LQ� LWV�
SURJUDPV���
� ����� 0HPRUDQGXP� RI� /DZ� LQ� 6XSSRUW� RI� 'HIHQGDQWV¶� 0RWLRQ� WR� 'LVPLVV� DW� ����
-DURVODZLF]�Y��0	7�%DQN�&RUS���'��'HO���������1R����������>KHUHLQDIWHU�'HIHQGDQWV¶�
0HPR@� �QDPLQJ� WKH� )HGHUDO� 5HVHUYH� DQG� DSSOLFDEOH� %6$�$0/� ODZ� LQ� WKH� SUR[\�
VWDWHPHQW�� see also�0	7�-RLQW�3UR[\��supra�QRWH�����DW���������OLVWLQJ�VHYHUDO�ZDUQLQJV�
LQ� WKH� 5LVN� )DFWRU� VHFWLRQ� DQG� HOVHZKHUH� DERXW� WKH� WKUHDW� SRVHG� WR� WKH� PHUJHU� E\�
UHJXODWRU\�DFWLRQ���
� ����� 'HIHQGDQWV¶�0HPR��supra�QRWH������DW���� see also�0	7�-RLQW�3UR[\�supra�QRWH�
����DW���������
 ���. See�0	7�-RLQW�3UR[\��supra�QRWH�����DW���������OLVWLQJ�GHWDLOV�RI�WKH�PDWHULDO�ULVN�
RI�UHJXODWRU\�DFWLRQ�LQFOXGLQJ�WKH�DJHQFLHV�LQYROYHG��DSSOLFDEOH�ODZV��DQG�WKHLU�LPSDFW�
RQ�WKH�PHUJHU�DQG�0	7¶V�EXVLQHVV�DFWLYLWLHV���
 ���. Compare� 0RGHUQL]DWLRQ� RI� 5HJXODWLRQ� 6�.�� supra� QRWH� ��� �QRWLQJ� WKDW� WKH�
PRGHUQL]DWLRQ�RI�,WHP�����LV�PHDQW�WR�DGGUHVV�WKH�OHQJWK\�DQG�JHQHULF�QDWXUH�RI�PDQ\�
UHJLVWUDQWV¶� GLVFORVXUHV��� with� 0	7� -RLQW� 3UR[\�� supra� QRWH� ���� DW� ��� �³/LNH� DOO�
EXVLQHVVHV��0	7�LV�VXEMHFW�WR�RSHUDWLRQDO�ULVN��������´���
� ����� Jaroslawicz������)��G�DW������
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DQG�HPSKDVL]HG� WKDW�FRPSOHWLRQ�RI� WKH�PHUJHU�ZDV� VXEMHFW� WR� WKH�)HGHUDO�
5HVHUYH¶V�DSSURYDO�RI�0	7¶V�%6$�$0/�SURJUDP������7KH�SUR[\�VWDWHPHQW�
DOVR� FOHDUO\�ZDUQHG� VKDUHKROGHUV� WKDW�0	7¶V� LQWHUQDO� SURJUDPV�PLJKW� EH�
ZURQJIXO�DQG� WKUHDWHQ� WKH�PHUJHU� WKDW� WKH�VKDUHKROGHUV�ZHUH�YRWLQJ�RQ������
0	7� VSHFLILFDOO\� GLVFORVHG�ZKLFK� IHGHUDO� DJHQFLHV� ZHUH� DSSO\LQJ�ZKLFK�
IHGHUDO�ODZV�WR�VFUXWLQL]H�ZKLFK�RI�0	7¶V�FRPSOLDQFH�SURJUDPV�DQG�KRZ�
WKH�DJHQF\¶V�DSSOLFDWLRQ�RI�WKRVH�ODZV�WR�0	7¶V�FRPSOLDQFH�SURJUDPV�FRXOG�
KDOW�FRPSOHWLRQ�RI�WKH�PHUJHU������,PSRUWDQWO\��0	7¶V�VXSSOHPHQWDO�SUR[\�
IROORZLQJ�LWV�SUHVV�UHOHDVH�DERXW�WKH�)HGHUDO�5HVHUYH¶V�DFWLRQ�GLVFORVHG�WKH�
DFWLRQ�WKDW�WKH�)HGHUDO�5HVHUYH�WRRN�DJDLQVW�0	7�LQ�WKH�FRQWH[W�RI�D�VSHFLILF�
ODZ� DQG� VSHFLILF�0	7� SURJUDP� DQG� WKDW� DFWLRQ¶V� HIIHFW� RI� H[WHQGLQJ� WKH�
PHUJHU�����
7KH� 7KLUG� &LUFXLW� HYHQ� DGPLWWHG� WKDW� 0	7� LGHQWLILHG� WKDW� WKH� PHUJHU�

KLQJHG� RQ� REWDLQLQJ� WKH� )HGHUDO� 5HVHUYH¶V� DSSURYDO� DQG� VLQJOHG� RXW� WKDW�
GHWHUPLQLQJ�WKH�HIIHFWLYHQHVV�RI�LWV�%6$�$0/�SURJUDP�ZRXOG�EH�FUXFLDO�WR�
REWDLQLQJ� WKDW� DSSURYDO����� � 0	7¶V� GLVFORVXUH� VWDWHG� WKDW� ³LQ� HYHU\�
FDVH�XQGHU� WKH� %DQN� 0HUJHU� $FW�� WKH� )HGHUDO� 5HVHUYH� PXVW� WDNH� LQWR�
FRQVLGHUDWLRQ������� UHFRUGV� RI� FRPSOLDQFH� ZLWK� DQWL�PRQH\�ODXQGHULQJ�
ODZV�´���� � 7KH� 7KLUG� &LUFXLW� DOVR� FRQFHGHG� WKDW� 0	7� GLVFORVHG� WKDW� WKH�
)HGHUDO� 5HVHUYH� KDG� WKH� DXWKRULW\� WR� HYDOXDWH� WKH� EDQN¶V� %6$�$0/�
FRPSOLDQFH�XQGHU�WZR�ODZV���WKH�%DQN�+ROGLQJ�&RPSDQ\�$FW�RI������DQG�

�
� ����� 'HIHQGDQWV¶�0HPR��supra�QRWH������DW�����see, e.g.��0	7�-RLQW�3UR[\��supra�
QRWH� ���� DW� ���� ���� ���� ��� �UHIHUHQFLQJ� VHYHUDO� PHQWLRQV� RI� WKH� QHHG� IRU� UHJXODWRU\�
DSSURYDO�IRU�FORVLQJ�WKH�PHUJHU�DQG�GLVFORVLQJ�WKDW�WKH�)HGHUDO�5HVHUYH�LGHQWLILHG�FHUWDLQ�
UHJXODWRU\� FRQFHUQV� UHJDUGLQJ�0	7¶V� %DQN� 6HFUHF\� $FW� DQG� DQWL�PRQH\�ODXQGHULQJ�
FRPSOLDQFH�SURJUDP���
� ����� 0	7�-RLQW�3UR[\��supra�QRWH�����DW�����VWDWLQJ�WKDW��XQGHU�WKH�VXEVHFWLRQ�WLWOHG��
³0	7� LV� VXEMHFW� WR� RSHUDWLRQDO� ULVN�´� WKDW� 0	7� LV� VXEMHFW� WR� ULVN� UHVXOWLQJ� IURP�
LQDGHTXDWH�SURFHVVHV���
 ���. See id. DW� ��±���� �VKRZLQJ� ZKHUH�� XQGHU� WKH� VHFWLRQ� WLWOHG� ³5HJXODWRU\�
$SSURYDOV�5HTXLUHG�IRU�WKH�0HUJHU�´�WKH�SUR[\�VWDWHV�WKDW�³>F@RPSOHWLRQ�RI�WKH�PHUJHU�
LV�VXEMHFW�������WR�������WKH�)HGHUDO�5HVHUYH¶V�>DSSURYDO@�SXUVXDQW�WR�������WKH�%DQN�+ROGLQJ�
&RPSDQ\�$FW´�DQG�WKDW�DSSURYDO�ZDV�DOVR�VXEMHFW�WR�WKH�)HGHUDO�5HVHUYH¶V�UHYLHZ�RI�WKH�
HIIHFWLYHQHVV�RI�0	7¶V�DQWL�PRQH\�ODXQGHULQJ�SURJUDPV���
� ����� )RUP���.��supra� QRWH���� �VWDWLQJ� WKDW�0	7� OHDUQHG� WKDW� WKH�)HGHUDO�5HVHUYH�
LGHQWLILHG�FHUWDLQ�UHJXODWRU\�FRQFHUQV�ZLWK�0	7¶V�SURFHGXUHV��V\VWHPV��DQG�SURFHVVHV�
UHODWLQJ�WR�0	7¶V�DQWL�PRQH\�ODXQGHULQJ�SURJUDP��0	7¶V�HIIRUW�WR�DGGUHVV�WKH�)HGHUDO�
5HVHUYH¶V�FRQFHUQV��DQG�WKDW�WR�GR�VR�ZRXOG�UHTXLUH�DQ�H[WHQVLRQ�RI�WKH�PHUJHU¶V�FORVLQJ�
EH\RQG�WKH�GDWH�SUHYLRXVO\�H[SHFWHG���
 ���. Jaroslawicz������)��G�DW����±����FRQFHGLQJ�WKDW�0	7�VHHPLQJO\�GLVFORVHG�ZKDW�
LW� VKRXOG�KDYH� LQ� LWV� VXSSOHPHQWDO�SUR[\� UHJDUGLQJ� WKH�PHUJHU¶V� UHOLDQFH�RQ�DSSURYDO�
IURP�WKH�)HGHUDO�5HVHUYH�UHJDUGLQJ�LWV�%6$�$0/�SURJUDPV���
 ���. Id.�DW������
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WKH�)HGHUDO�'HSRVLW�,QVXUDQFH�$FW�����
0	7� IXOILOOHG� LWV� ,WHP� ���� REOLJDWLRQV� WKURXJK� WKH� FRPELQDWLRQ� RI� LWV�

DPHQGHG�SUR[\�DQG�VXEVHTXHQW�VXSSOHPHQWDO�VWDWHPHQWV������3HU�WKH�WH[W�RI�
,WHP� ����� 0	7� GLVFXVVHG� PDWHULDO� ULVN� IDFWRUV�� QDPHO\�� WKH� WKUHDW� WKDW�
IHGHUDO� UHJXODWRU\�DFWLRQ�SRVHG� WR�FRPSOHWLRQ�RI� WKH�PHUJHU����� �7KH�EDQN�
RUJDQL]HG� WKH� GLVFXVVLRQ� ZLWK� UHOHYDQW� VXEKHDGLQJV� DQG� VXEFDSWLRQV�
GHVFULELQJ�WKH�ULVN�WKDW�UHJXODWRU\�DFWLRQ�SRVHG�WR�WKH�PHUJHU������7KH�SUR[\�
DOVR� H[SODLQHG� KRZ� WKH� ULVN� IDFWRU�� UHJXODWRU\� DFWLRQ�� ZRXOG� DIIHFW� WKH�
UHJLVWUDQW��0	7��E\�GLVFORVLQJ�WKDW�UHJXODWRUV�FRXOG�VWDOO�WKH�PHUJHU������7KH�
SUR[\� DGGUHVVHG� WKH� PDLQ� SRLQWV� RI� ,WHP� ����� GHPRQVWUDWLQJ� WKDW� 0	7�
FRPSOLHG�ZLWK�WKH�ODZ�LQ�WKLV�UHJDUG��

D. Analyzing M&T’s Disclosure Under the SEC’s Example 
)XUWKHUPRUH�� 0	7¶V� GLVFORVXUH� PLUURUV� WKDW� RI� WKH� 6(&¶V� JXLGDQFH�

H[DPSOHV��ZKLFK�WKH�FRXUW�UHOLHG�RQ�IRU�LWV�RSLQLRQ�LQ�Jaroslawicz v. M&T 
Bank������-XVW�DV�WKH�6(&�JXLGDQFH¶V�ODZQ�FDUH�H[DPSOH�VSHFLILFDOO\�QDPHG�
WKH�K\SRWKHWLFDO�ODZQ�FDUH�FRPSDQ\¶V�DVVHW�VL]H�UHODWLYH�WR�LWV�FRPSHWLWRUV�DV�
D� ULVN� WKDW� PLJKW� UHQGHU� LW� XQDEOH� WR� FRPSHWH� DJDLQVW� ODUJHU� FRPSHWLWRUV��
0	7� QDPHG� D� VSHFLILF� IHGHUDO� DJHQF\� ±� WKH� )HGHUDO� 5HVHUYH� ±� DQG� WKDW�
DJHQF\¶V�VFUXWLQ\�RI�VSHFLILF�0	7�SURJUDPV�±�LWV�%6$�$0/�SURJUDPV�±�DV�
D�SRWHQWLDO�URDGEORFN�IRU�WKH�PHUJHU�WKDW�WKH�VKDUHKROGHUV�ZHUH�YRWLQJ�RQ������
�
 ���. Id.�
 ���. See�0	7�-RLQW�3UR[\��supra�QRWH�����)RUP���.��supra��QRWH�����
 ���. See ���&�)�5��������������������VWDWLQJ�WKH�UHTXLUHPHQW�WR�SURYLGH�³D�GLVFXVVLRQ�
RI�WKH�PDWHULDO�IDFWRUV�WKDW�PDNH�DQ�LQYHVWPHQW�LQ�WKH�UHJLVWUDQW�RU�RIIHULQJ�VSHFXODWLYH�
RU� ULVN\´���0	7�-RLQW�3UR[\� supra QRWH�����DW�������������������������OLVWLQJ�VHYHUDO�
SRLQWV� WKURXJKRXW� WKH� SUR[\� VWDWHPHQW�ZKHUH�0	7� GLVFORVHG� WKDW� UHJXODWRU\� KXUGOHV�
IURP�WKH�)HGHUDO�5HVHUYH�PLJKW�KLQGHU�WKH�PHUJHU���)RUP���.��supra�QRWH�����GLVFORVLQJ�
WKH�PDWHULDO�ULVN�IDFWRU�WKDW�0	7�KDG�WR�GHOD\�WKH�PHUJHU�LQ�RUGHU�WR�DGGUHVV�WKH�FRQFHUQV�
RI�WKH�)HGHUDO�5HVHUYH���
 ���. See �� �������� �VWDWLQJ� WKH� UHTXLUHPHQW� WKDW� WKH� GLVFORVXUH� GLVFXVVLRQ� ³EH�
RUJDQL]HG� ORJLFDOO\�ZLWK� UHOHYDQW�KHDGLQJV�DQG� WKDW� HDFK� ULVN� IDFWRU� VKRXOG�EH�SODFHG�
XQGHU�D�VXEFDSWLRQ�WKDW�DGHTXDWHO\�GHVFULEHV�WKH�ULVN���0	7�-RLQW�3UR[\� supra QRWH�����
DW��������������RUJDQL]LQJ�WKH�GLVFORVXUHV�XQGHU�WKH�VXEFDSWLRQV�³5LVNV�5HODWLQJ�WR�WKH�
5HJXODWRU\� (QYLURQPHQW�´� ³0	7� LV� VXEMHFW� WR� RSHUDWLRQDO� ULVN�´� DQG� ³5HJXODWRU\�
$SSURYDOV�5HTXLUHG�IRU�WKH�0HUJHU´���
 ���. See �����������VWDWLQJ�WKH�UHTXLUHPHQW�IRU�WKH�GLVFORVXUH�WR�³>F@RQFLVHO\�H[SODLQ�
KRZ�HDFK�ULVN�DIIHFWV�WKH�UHJLVWUDQW´���0	7�-RLQW�3UR[\� supra QRWH�����DW�����������������
��������GHVFULELQJ�LQVWDQFHV�ZKHUH�UHJXODWLRQ�FRXOG�VWDOO�WKH�PHUJHU���
 ���. See 3HWLWLRQ�IRU�&HUWLRUDUL��supra QRWH�����DW����%XOOHWLQ�1R�����supra QRWH�����DW�
�±���Jaroslawicz������)��G�DW����±���������FLWLQJ�WKH�6(&¶V�%XOOHWLQ�1R������
� ����� 0	7� -RLQW� 3UR[\� supra QRWH� ���� DW� ���� ���� ���� ���� � ���� ��� �GLVFORVLQJ� WKDW�
UHJXODWRU\�KXUGOHV� IURP� WKH�)HGHUDO�5HVHUYH�PLJKW�KLQGHU�0	7¶V�EXVLQHVV�DFWLYLWLHV��
LQFOXGLQJ�WKH�PHUJHU���see�)RUP���.��supra�QRWH�����GLVFORVLQJ�WKDW�WKH�PHUJHU�ZDV�EHLQJ�
KHOG� XS� E\� WKH� )HGHUDO� 5HVHUYH¶V� UHJXODWRU\� DFWLRQ� DJDLQVW�0	7� IRU� LWV� %6$�$0/�



���� AMERICAN UNIVERSITY BUSINESS LAW REVIEW� 9RO�������

�

7KH�SUR[\�DOVR�VWDWHG�WKDW�WKH�)HGHUDO�5HVHUYH�ZDV�WDNLQJ��ORQJHU�WR�UHQGHU�
D�GHFLVLRQ�RQ�DSSOLFDWLRQV�WKDQ�WKH�W\SLFDO�WLPH�SHULRG�IRU�DSSURYDO�VHW�IRUWK�
LQ� WKH�)HGHUDO�5HVHUYH¶V� UHJXODWLRQV����� �7KLV� LV� WKH�NLQG�RI�GHWDLOHG��QRQ�
JHQHULF�VWDWHPHQW�GHVFULELQJ�D�VPDOOHU�IDFHW�RI�D�ODUJHU�JHQHULF�ULVN�WKDW�WKH�
6(&�LV�ORRNLQJ�IRU�DQG�SURYLGHG�DQ�H[DPSOH�RI�����

E. Uncertainty is Not an Item 105 Disclosure Requirement 
,WHP�����GRHV�QRW�UHTXLUH�GLVFORVXUH�RI�XQFHUWDLQW\��ZKLFK�LV�GLIIHUHQW�WKDQ�

ULVN�DQG�UHIOHFWV�WKH�FDWHJRU\�RI�LQIRUPDWLRQ�WKH�7KLUG�&LUFXLW�VWLSXODWHG�LQ�
LWV� UXOLQJ����� �:LGHO\�FLWHG� LQ�DFDGHPLD��HFRQRPLVW�)UDQN�.QLJKW¶V�FODVVLF�
GLIIHUHQWLDWLRQ�EHWZHHQ�ULVN�DQG�XQFHUWDLQW\�VKHGV�OLJKW�RQ�WKH�GLYHUJHQFH�RI�
WKH�XQFHUWDLQW\�WKDW�WKH�7KLUG�&LUFXLW�LGHQWLILHG�DV�ULVN�IURP�WKH�ULVN�WKDW�,WHP�
����UHTXLUHV�IRU�GLVFORVXUH������*LYHQ�WKDW�XQFHUWDLQW\�LV�XQPHDVXUDEOH�DQG�
ODFNV�WKH�TXDQWLILDELOLW\�LQKHUHQW�LQ�ULVN��ULVN�WKDW�LV�XQNQRZQ�RU�XQSHUFHLYHG�
E\� WKH� LVVXHU� DW� WKH� WLPH� RI� GLVFORVXUH� LV� EHVW� FODVVLILHG� DV� XQPHDVXUDEOH�
XQFHUWDLQW\�EHFDXVH�LWV�QDWXUH�PDNHV�LW�QRW�TXDQWLILDEOH������$VLGH�IURP�WKH�
SROLF\�DUJXPHQW�RYHU�ZKHWKHU�UHJLVWUDQWV�RXJKW�WR�GLVFORVH�XQFHUWDLQW\�DQG�
ZKHWKHU�VRPH�XQFHUWDLQW\�LV�PDWHULDO��XQFHUWDLQW\�DQG�ULVN�DUH�GLIIHUHQW��DQG�
,WHP�����GRHV�QRW�UHTXLUH�GLVFORVXUH�RI�XQFHUWDLQW\����� �,WHP�����GHPDQGV�
WKDW�UHJLVWUDQWV�GLVFORVH�RQO\�PDWHULDO�ULVN��ZKLFK�PXVW�EH�TXDQWLILDEOH�XQGHU�
WKH�FODVVLF�GHILQLWLRQ�RI�ULVN��DQG�VXFK�PHDVXUDELOLW\�LV�DEVHQW�IURP�WKH�7KLUG�

�
SUDFWLFHV�DQG�WKDW�D�GHOD\�LQ�WKH�PHUJHU¶V�FORVLQJ�ZDV�QHFHVVDU\�IRU�0	7�WR�DGGUHVV�WKH�
)HGHUDO�5HVHUYH¶V�FRQFHUQV���But see %XOOHWLQ�1R�����supra�QRWH�����DW�
���H[HPSOLI\LQJ�
D�SUHIHUHQFH�E\�WKH�6(&�IRU�GLVFORVXUH�ODQJXDJH�WKDW�GRHV�QRW�UHO\�RQ�WKH�LQIHUHQFHV�RI�
WKH�UHDGHU�WR�GHGXFH�WKH�FRQQHFWLRQ�EHWZHHQ�WKH�FRPSDQ\¶V�DFWLYLWLHV�DQG�WKH�ULVN�ERUQH�
E\�WKH�VKDUHKROGHU���
� ����� 3HWLWLRQ�IRU�&HUWLRUDUL��supra QRWH�����DW����
 ���. See� %XOOHWLQ� 1R�� ��� supra� QRWH� ���� DW� �� �JLYLQJ� DQ� H[DPSOH� RI� KRZ� WKH�
K\SRWKHWLFDO�ODZQ�FDUH�FRPSDQ\¶V�ODUJHU�ILQDQFLDO�GLVDGYDQWDJH�NHHSV�LW�IURP�FDSWXULQJ�
PDUNHW� VKDUH� GXH� WR� LWV� LQDELOLW\� WR� RSHQ� PRUH� RIILFHV�� ZKLFK� LV� D� GHWDLO� ZLWKLQ� WKH�
RYHUDUFKLQJ�ULVN�RI�WKH�FRPSDQ\¶V�OLPLWHG�UHVRXUFHV�UHODWLYH�WR�LWV�FRPSHWLWRUV���
 ���. See������������RPLWWLQJ�D�UHTXLUHPHQW�WR�GLVFORVH�XQFHUWDLQW\���see also�.1,*+7��
supra�QRWH�����GLIIHUHQWLDWLQJ�ULVN�DQG�XQFHUWDLQW\���
 ���. See� �� �������� �QRWLQJ� WKH� DEVHQFH� RI� D� UHTXLUHPHQW� WR� GLVFORVH� XQFHUWDLQW\���
.1,*+7�� supra� QRWH� ��� �GLIIHUHQWLDWLQJ� ULVN� DQG� XQFHUWDLQW\���'DQLHO�&DKR\��Patently 
Uncertain�����1:��-��7(&+��	�,17(//��3523����������������QRWLQJ�WKHUH�LV�QR�RQH�PRUH�
FLWHG�IRU�FRQFHSWXDOL]LQJ�XQFHUWDLQW\�WKDQ�)UDQN�.QLJKW���
 ���. See�.1,*+7��supra�QRWH�����DW������H[SODLQLQJ�WKDW�IRU�ULVN��WKH�GLVWULEXWLRQ�RI�
RXWFRPH� LQ� D� JURXS� RI� LQVWDQFHV� LV� NQRZQ� WKURXJK� FDOFXODWLRQ� RU� VWDWLVWLFV� RI� SDVW�
H[SHULHQFH²LQ� RWKHU�ZRUGV�� ULVN� LV�PHDVXUDEOH²ZKHUHDV� XQFHUWDLQW\� LV� MXGJPHQW� RI�
IXWXUH�HYHQWV�XVLQJ�RSLQLRQ��QRW�VFLHQWLILF�NQRZOHGJH���
 ���. See� id.� �H[SODLQLQJ� WKH� GLIIHUHQFH� EHWZHHQ� ULVN� DQG� XQFHUWDLQW\��� � ��������
�RPLWWLQJ�D�UHTXLUHPHQW�WR�GLVFORVH�XQFHUWDLQW\���
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&LUFXLW¶V�FRPSXOVLRQ�IRU�GLVFORVXUH�RI�XQNQRZQ�ULVN������7KHUHIRUH��WKH�7KLUG�
&LUFXLW¶V� KROGLQJ� IDLOV� WR� FRQIRUP� WR� WKH� ,WHP� ���� WH[W¶V� UHTXLUHPHQW� IRU�
GLVFORVXUH�RI�PDWHULDO�ULVN�DQG�LQVWHDG�GHPDQGV�GLVFORVXUH�RI�XQFHUWDLQW\�����

F. The Broad Reach of the Third Circuit’s Ruling 
7KH� 7KLUG� &LUFXLW¶V� UXOLQJ� OLNHO\� ZLOO� QRW� EH� FRQILQHG� WR� LWV� RZQ�

MXULVGLFWLRQ����� �$V�0	7¶V�QRWHG� LQ� LWV�3HWLWLRQ� IRU�:ULW�RI�&HUWLRUDUL�� WKH�
7KLUG�&LUFXLW¶V�LQWHUSUHWDWLRQ�FRXOG�EHFRPH�WKH�QDWLRQZLGH�VWDQGDUG�IRU�,WHP�
����GXH�WR�IHGHUDO�VHFXULWLHV�ODZV¶�EURDG�YHQXH�SURYLVLRQV�DQG�'HODZDUH¶V�
VWDWXV� DV� WKH� GRPLQDQW� MXULVGLFWLRQ� IRU� 8�6�� SXEOLF� FRPSDQLHV����� � 7KH�
6HFXULWLHV�$FW� RI� ����� DQG� WKH� 6HFXULWLHV� ([FKDQJH�$FW� RI� ����� FRQWDLQ�
H[SDQVLYH�SURFHVV�DQG�IRUXP�SURYLVLRQV�IRU�SODLQWLIIV�XQGHU�WKH�ODZ������7KH�
QDWLRQZLGH�VHUYLFH�RI�SURFHVV�SURYLVLRQ�VSHFLILHV�WKDW�SURFHVV�XQGHU�WKH�$FW�
³PD\�EH�VHUYHG�LQ�DQ\�RWKHU�GLVWULFW�RI�ZKLFK�WKH�GHIHQGDQW�LV�DQ�LQKDELWDQW�
RU�ZKHUHYHU�WKH�GHIHQGDQW�PD\�EH�IRXQG�´�����3ODLQWLIIV�FDQ�VHUYH�GHIHQGDQWV�
DQ\ZKHUH�WKH\�DUH�����7KH�ODZ�SURYLGHV�IRU�SURSHU�YHQXH�LQ�DQ\�GLVWULFW�ZKHUH�
D� YLRODWLRQ� RI� WKH� $FW� RFFXUUHG� RU� ZKHUH� D� GHIHQGDQW� LV� IRXQG�� OLYHV�� RU�
FRQGXFWV� EXVLQHVV����� � 0RVW� ODUJH� SXEOLF� FRPSDQLHV� DQG� PDQ\� SULYDWH�
FRUSRUDWLRQV� FKRRVH� 'HODZDUH� IRU� WKHLU� GRPLFLOH����� � $FFRUGLQJ� WR� WKH�
'HODZDUH�'LYLVLRQ�RI�&RUSRUDWLRQV�ZHEVLWH��³PRUH�WKDQ�RQH�PLOOLRQ�EXVLQHVV�
HQWLWLHV�KDYH�PDGH�'HODZDUH�WKHLU�OHJDO�KRPH�´�DQG�³PRUH�WKDQ����SHUFHQW�

�
� ����� -DURVODZLF]�Y��0	7�%DQN�&RUS�������)��G������������G�&LU���������IDLOLQJ�WR�
SURYLGH�D�PHDVXUDELOLW\�UHTXLUHPHQW�IRU�WKH�GLVFORVHG�ULVN���.1,*+7��supra�QRWH�����DW�
�����H[SODLQLQJ�WKH�GHILQLWLRQ�RI�ULVN���
 ���. Compare�.1,*+7��supra�QRWH�����DW���±����GHILQLQJ�ULVN���and������������������
�QRWLQJ�WKH�DEVHQFH�RI�D�UHTXLUHPHQW�WR�GLVFORVH�XQFHUWDLQW\���with Jaroslawicz������)��G�
DW������HVWDEOLVKLQJ�WKH�7KLUG�&LUFXLW¶V�,WHP�����VWDQGDUG���
 ���. See�3HWLWLRQ�IRU�&HUWLRUDUL��supra�QRWH�����DW����1RY�������������VWDWLQJ�WKDW�WKH�
7KLUG�&LUFXLW¶V�H[SDQVLYH�LQWHUSUHWDWLRQ�RI�,WHP�����³WKUHDWHQV�WR�EHFRPH�WKH�GH�IDFWR�
QDWLRQDO�VWDQGDUG´���
 ���. Id.�
� ����� ��7+20$6�/((�+$=(1��75($7,6(�21�7+(�/$:�2)�6(&85,7,(6�5(*8/$7,21� ��
�������������³6HFWLRQ����RI�WKH�6HFXULWLHV�$FW�RI������DQG�6HFWLRQ����RI�WKH�6HFXULWLHV�
([FKDQJH�$FW�RI������SURYLGH�IRU�QDWLRQZLGH�VHUYLFH�RI�SURFHVV´�DQG�³D�ZLGH�FKRLFH�RI�
IHGHUDO�IRUXPV�´���
� ����� ���8�6�&������DD��
 ���. See� id.� �VXPPDUL]LQJ� WKH� UHOHYDQW� JLVW� RI� WKH� H[SDQVLYH� VHUYLFH� RI� SURFHVV�
SURYLVLRQ�XQGHU�WKH�6HFXULWLHV�([FKDQJH�$FW���
 ���. Id. 
� ����� *ULIILQ��supra�QRWH�����see also�:K\�%XVLQHVVHV�&KRRVH�'HODZDUH��supra�QRWH�
����QRWLQJ�WKDW�³'HODZDUH�KDV�EHHQ�WKH�SUHPLHU�VWDWH�RI�IRUPDWLRQ�IRU�EXVLQHVV�HQWLWLHV�
VLQFH�WKH�HDUO\�����V´���3HWLWLRQ�IRU�&HUWLRUDUL��supra QRWH�����DW�����QRWLQJ�³'HODZDUH¶V�
VWDWXV�DV�WKH�GRPLFLOH�RI�FKRLFH�IRU�8�6��SXEOLF�FRPSDQLHV�´���
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RI�WKH�)RUWXQH�����FRPSDQLHV�DUH�LQFRUSRUDWHG�LQ�'HODZDUH�´����

G. Negative Impact of the Third Circuit’s Hindsight 2020 Standard on 
Capital Markets 

9DU\LQJ�FLUFXLW�FRXUW�LQWHUSUHWDWLRQV�RI�,WHP�����FUHDWH�FRQIXVLRQ�DPRQJ�
VHFXULWLHV� PDUNHW� SDUWLFLSDQWV����� � 7KH� 7KLUG� &LUFXLW¶V� LQWHUSUHWDWLRQ�
³VLJQLILFDQWO\� UHGXFH>V@� WKH� SOHDGLQJ� DQG� HYLGHQWLDU\� VWDQGDUGV� SODLQWLIIV�
PXVW� PHHW� LQ� EULQJLQJ� FODLPV� XQGHU� WKH� IHGHUDO� VHFXULWLHV� ODZV�´� WKHUHE\�
³VXEPLW>WLQJ@�LVVXHUV�WR�OLDELOLW\�IRU�IDLOLQJ�WR�GLVFORVH�RWKHUZLVH�XQNQRZQ�
DQG�XQSHUFHLYHG�ULVNV�´�����7KLV�ZRXOG�³VLJQLILFDQWO\�H[SDQG�SRWHQWLDO�FODVV�
DFWLRQ� VHFXULWLHV� OLDELOLW\�´� ³QHJDWLYH>O\@� LPSDFW>LQJ@������� WKH� SURFHVV� E\�
ZKLFK� SXEOLF� FRPSDQLHV� DFFHVV� LQYHVWPHQW� FDSLWDO�´���� � &RQFHUQV� RYHU�
VHFXULWLHV�OLDELOLW\�FRXOG�GLVLQFHQWLYL]H�OHQGHUV�IURP�ZRUNLQJ�ZLWK�HDUO\�VWDJH�
DQG� VWDUW�XS� VPDOO� EXVLQHVVHV� SHUFHLYHG� WR� EH� KLJKHU� ULVN� WKDQ� WKHLU�
FRXQWHUSDUWV�ZKR�KDYH�WKH�ILQDQFLDO�UHVRXUFHV�DQG�LQWHUQDO�LQIUDVWUXFWXUH�WR�
PDQDJH�DQG�OLWLJDWH�FRPSOLDQFH�ZLWK�WKH�7KLUG�&LUFXLW¶V�VWDQGDUG��OLPLWLQJ�
WKH�JURZWK�DQG�KHDOWK�RI�WKH�VPDOO�EXVLQHVV�VHFWRU��D�KXJH�GULYHU�RI�WKH�8�6��
HFRQRP\�����

,9��5(&200(1',1*�7+(�6(&21'�$1'�),567�&,5&8,7¶6�,7(0�����
67$1'$5'�72�5(62/9(�,1'8675<�&21)86,21�

A. The Supreme Court Should Grant Cert 
7KH�7KLUG�&LUFXLW� LQFRUUHFWO\� DSSOLHG� ,WHP� ���� LQ� Jaroslawicz����� � 7KH�

6XSUHPH� &RXUW� VKRXOG� JUDQW� FHUWLRUDUL� LQ� IXWXUH� FDVHV� ZKHUH� WKH� IHGHUDO�
&LUFXLW� KDV� UHTXLUHG� DQ� LVVXHU� WR� GLVFORVH� XQFKDUJHG�� XQDGMXGLFDWHG��

�
� ����� Why Businesses Choose Delaware��supra�QRWH�����
 ���. See�6,)0$�%ULHI� supra�QRWH����DW����QRWLQJ�WKH�FRQIXVLRQ�FDXVHG�E\�WKH�GLIIHUHQW�
,WHP�����VWDQGDUGV���
� ����� 6,)0$�%ULHI� supra�QRWH����DW����3HWLWLRQ�IRU�&HUWLRUDUL��supra QRWH�����DW�
���
� ����� 6,)0$�%ULHI� supra�QRWH����DW��±���
 ���. Id.� DW� �� �H[SODLQLQJ� WKDW� WKH� VWDQGDUG� FRXOG� GLVFRXUDJH� XQGHUZULWHUV� DQG�
LQYHVWPHQW� EDQNV� IURP� UDLVLQJ� FDSLWDO� IRU� HQWUHSUHQHXULDO� DQG� VWDUW�XS� EXVLQHVVHV�
SHUFHLYHG�DV�SRVLQJ�JUHDWHU�OLWLJDWLRQ�ULVNV���See generally $ELJDLO�7KRUSH��Infographic: 
The Cost of Compliance�� 1),3� �2FW�� ���� �������
KWWSV���ZZZ�QILE�FRP�FRQWHQW�UHVRXUFHV�LQIRJUDSKLF�LQIRJUDSKLF�WKH�FRVW�RI�
FRPSOLDQFH���������VWDWLQJ�WKDW�³>V@PDOO�EXVLQHVVHV�DUH�WKH�HQJLQH�RI�WKH�HFRQRP\�������
PDNH� XS� ��� SHUFHQW� RI� DOO� 8�6�� HPSOR\HU� ILUPV´� DQG� VKRXOGHU� GLVSURSRUWLRQDWH�
FRPSOLDQFH�FRVWV�UHODWLYH�WR�RWKHU�EXVLQHVVHV���
� ����� 6,)0$� %ULHI� supra� QRWH� ��� DW� �� �GHVFULELQJ� WKH� 7KLUG� &LUFXLW¶V� ,WHP� ����
LQWHUSUHWDWLRQ�DV�ZURQJ�DV�D�PDWWHU�RI�ODZ�DQG�SROLF\�DQG�UHTXHVWLQJ�WKDW�WKH�6XSUHPH�
&RXUW�JUDQW�0	7¶V�SHWLWLRQ�IRU�FHUWLRUDUL�WR�UHYHUVH�WKH�GHFLVLRQ���
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XQNQRZQ��DQG�XQSHUFHLYHG�ULVN�LQ�SUR[\�VWDWHPHQWV�DW�WKH�WLPH�RI�LVVXDQFH������
,Q�GRLQJ� VR�� WKH�&RXUW� VKRXOG� FODULI\� WKH�GLVFORVXUH� VWDQGDUG� IUDFWXUHG�E\�
Jaroslawicz� WR� KROG� WKDW� NQRZOHGJH� RI� VSHFLILF�� FKDUJHG�� RU� DGMXGLFDWHG�
ZURQJGRLQJ�SUHVHQWLQJ� ULVN� DW� WKH� WLPH�RI� LVVXDQFH� LV� WKH� RQO\� DSSOLFDEOH�
VWDQGDUG�IRU�,WHP��������� �7KLV�ZRXOG�EH�LQ�FRQWUDVW� WR�WKH�7KLUG�&LUFXLW¶V�
VWDQGDUG�FRPSHOOLQJ�GLVFORVXUH�RI�FRPSDQ\�VSHFLILF�XQNQRZQ�IXWXUH�ULVN�RI�
KDUP�QRW�\HW�GHYHORSHG���LGHQWLILHG�E\�WKH�LVVXHU��RU�FKDUJHG�E\�UHJXODWRUV�����
7KLV� VWDQGDUG� FDSWXUHV� WKH� NQRZOHGJH� HOHPHQW� RI� WKH� )LUVW� &LUFXLW�

LQWHUSUHWDWLRQ�DQG�WKH�DGMXGLFDWHG�RU�FKDUJHG�HOHPHQW�RI�WKH�6HFRQG�&LUFXLW�
LQWHUSUHWDWLRQ�ZKLOH�VDWLVI\LQJ�WKH�VSHFLILFLW\�HOHPHQW�WKDW�WKH�7KLUG�&LUFXLW�
RSLQLRQ�HPSKDVL]HG������7KH�7KLUG�&LUFXLW�DQG�WKH�6(&�GHPDQG�VSHFLILFLW\�
DV�SDUW�RI�,WHP��������� �$V�D�GHVLUHG�SROLF\�RXWFRPH�DQG�WR� WKH�H[WHQW� WKH�
OHWWHU�RI�WKH�ODZ�GHPDQGV��WKH�6XSUHPH�&RXUW�VKRXOG�LQFOXGH�VSHFLILFLW\�LQ�
LWV�,WHP�����ULVN�GLVFORVXUH�VWDQGDUG�VR�ORQJ�DV�WKH�PDWHULDO�ULVN�WKDW�LVVXHUV�
GLVFORVH� LV� UHFRJQL]DEOH� DQG� LGHQWLILDEOH� HQRXJK� WR� EH� VSHFLILHG� LQ� WKH�
LVVXHUV¶�SUR[\�VWDWHPHQW�����

B. New SEC Rulemaking or Amending Existing Guidance 
7KH�6(&�VKRXOG�SURPXOJDWH�D�UXOH�WR�FODULI\�WKH�VWDQGDUG�DSSOLHG�WR�,WHP�

���� GLVFORVXUH����� � 7KH� 6(&� FRXOG� VLPLODUO\� SXW� IRUWK� JXLGDQFH�
VXSSOHPHQWLQJ�LWV������JXLGDQFH�RU�PRVW�UHFHQW�UXOHPDNLQJ�JRYHUQLQJ�,WHP�
����WR�HVWDEOLVK�D�FRPELQDWLRQ�RI� WKH�6HFRQG�DQG�)LUVW�&LUFXLWV¶�,WHP�����
LQWHUSUHWDWLRQV�DV�WKH�DSSURSULDWH�VWDQGDUG�����
7KLV� PD\� HQWDLO� WKH� 6(&� DGGLQJ� D� VHFWLRQ� RQWR� LWV� ����� JXLGDQFH� RU�

DPHQGLQJ�WKH�³5LVN�IDFWRU�FRPPHQWV´�VHFWLRQ�RI�LWV�JXLGDQFH�WR�GLVSHO�WKH�

�
 ���. See�id.�DW����VWDWLQJ�D�UHTXHVW�E\�LQGXVWU\�SDUWLFLSDQWV��DV�UHSUHVHQWHG�E\�6,)0$��
%3,��DQG�$%$��IRU�WKH�6XSUHPH�&RXUW�WR�JUDQW�0	7¶V�SHWLWLRQ�IRU�FHUWLRUDUL���
 ���. See�3HWLWLRQ�IRU�&HUWLRUDUL��supra QRWH�����DW�����KLJKOLJKWLQJ�WKDW�³>W@KH�7KLUG�
&LUFXLW¶V�GHFLVLRQ�LQ�WKLV�FDVH�HVWDEOLVKHV�D�FOHDU�VSOLW�RI�DXWKRULW\�LQ�WKH�IHGHUDO�FLUFXLW�
FRXUWV�UHJDUGLQJ�WKH�VFRSH�RI�,WHP����´���
 ���. See� -DURVODZLF]�Y��0	7�%DQN�&RUS��� ����)��G������ ����� ���� ��G�&LU�� ������
�HVWDEOLVKLQJ�WKH�7KLUG�&LUFXLW¶V�,WHP�����VWDQGDUG���
 ���. See� id. DW� ���� �H[SODLQLQJ� WKH� 6HFRQG� &LUFXLW¶V� DQG� )LUVW� &LUFXLW¶V� ,WHP� ����
VWDQGDUGV���6,)0$�%ULHI��supra�QRWH����DW����H[SODLQLQJ�WKDW�WKH�7KLUG�&LUFXLW¶V�VWDQGDUG�
ZRXOG�PDNH�LVVXHUV�OLDEOH�IRU�QRW�GLVFORVLQJ�XQNQRZQ�DQG�XQSHUFHLYHG�ULVNV���
 ���. See� 6,)0$� %ULHI� supra QRWH� ��� DW� ��� �GHVFULELQJ� WKH� 6(&¶V� JXLGDQFH�
UHTXLUHPHQWV�IRU�FODULW\�DQG�VSHFLILFLW\�LQ�,WHP�������
 ���. But see id. DW�����FRQWUDVWLQJ�WKH�7KLUG�&LUFXLW¶V�VWDQGDUG�ZLWK�D�UHFRJQL]DEOH�DQG�
LGHQWLILDEOH�PDWHULDO�ULVN�GLVFORVXUH�UHTXLUHPHQW���
 ���. See id.� DW� ��� �VXJJHVWLQJ� WKDW� WKH� 8�6�� 6ROLFLWRU� *HQHUDO� XQGHU� WKH� 8�6��
'HSDUWPHQW� RI� -XVWLFH� FODULI\� ,WHP� ����� LPSO\LQJ� D� QHHG� IRU� IHGHUDO� UHJXODWRU\�
UXOHPDNLQJ���
 ���. See id.��VXJJHVWLQJ�DJHQF\�FODULILFDWLRQ�RQ�,WHP�������
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QHHG�WR�SUHGLFW�VSHFLILF�UHJXODWRU\�DFWLRQ������7KH�6(&�FRXOG�HLWKHU�DGG�QHZ�
ODQJXDJH�RU�VLPSO\�DPHQG�DQ�H[LVWLQJ�FRPPHQW���5HJDUGOHVV�RI�WKH�SDWK�WKH�
6(&�FKRRVHV�� WKH� ODQJXDJH�VKRXOG�VSHFLI\� WKDW� WKH�ULVN�IDFWRUV�QHHGHG�IRU�
GLVFORVXUH� VKRXOG�EH� LGHQWLILDEOH�DQG�NQRZQ�DW� WKH� WLPH�RI�GLVFORVXUH�DQG�
DQVZHU� WKH�TXHVWLRQ�RI�ZKHWKHU� ,WHP����� UHTXLUHV�GLVFORVXUH�RI� XQNQRZQ�
IDFWV�RU�IDFWV�SHUWDLQLQJ�WR�EXVLQHVV�SUDFWLFHV�RU�SURFHGXUHV�WKDW�DUH�XQNQRZQ�
WR�EH�ZURQJIXO�RU�QRQFRPSOLDQW�DW�WKH�WLPH�RI�GLVFORVXUH�����
7KH�6(&�PLVVHG�DQ� LQYLWHG�RSSRUWXQLW\� WR�ZHLJK� LQ�RQ� WKLV� LVVXH�ZKHQ�

0	7�SHWLWLRQHG�IRU�ZULW�RI�FHUWLRUDUL�DQG�IDLOHG�WR�GR�VR�LQ�SDUW�EHFDXVH�RI�
GHDGOLQH�UHVWUDLQWV������7KHUH�LV�QR�FRXUW�GHDGOLQH�QRZ��EXW�WKHUH�H[LVWV�DPSOH�
WLPH�WR�DGGUHVV�WKH�&LUFXLW�VSOLW�WKURXJK�WKH�YDULRXV�UHJXODWRU\�WRROV�DW�WKH�
6(&¶V�GLVSRVDO�����

9��&21&/86,21�
'HVSLWH� WKH� 7KLUG� &LUFXLW¶V� RSLQLRQ�� 0	7� FRPSOLHG� ZLWK� WKH� 6(&¶V�

5HJXODWLRQ�6�.�,WHP�����GLVFORVXUH�UHTXLUHPHQWV�DQG������JXLGDQFH�ZKHQ�
LW� GLVFORVHG� UHJXODWRU\� ULVNV� SRVHG� E\� D� VSHFLILF� SURJUDP� DQG� D� VSHFLILF�
IHGHUDO� UHJXODWRU�� � 3HU� WKH� 6HFRQG� DQG� )LUVW� &LUFXLWV¶� LQWHUSUHWDWLRQV�� WKH�
7KLUG�&LUFXLW�VKRXOG�QRW�KDYH�DSSOLHG�D�GLVFORVXUH�VWDQGDUG�FRPSHOOLQJ�0	7�
WR�SUHGLFWLYHO\�GLVFORVH�WKH�ZURQJIXOQHVV�RI�LWV�SURJUDPV�DQG�WKH�XQNQRZQ�
ULVNV�WKRVH�SURJUDPV�SRVHG�WR�WKH�WLPHOLQH�RI�WKH�PHUJHU�����
7KH�6XSUHPH�&RXUW�VKRXOG�JUDQW�IXWXUH�SHWLWLRQV�IRU�ZULW�RI�FHUWLRUDUL�LQ�

VLPLODU�FDVHV�WR�FODULI\�WKH�VWDQGDUG��RU�WKH�6(&�VKRXOG�SURPXOJDWH�D�UXOH�RU�
LVVXH� JXLGDQFH� WR� FODULI\� WKH� VWDQGDUG� LQ� RUGHU� WR� SURYLGH� FHUWDLQW\� WR�
VHFXULWLHV�PDUNHW�SDUWLFLSDQWV�LQ�DQ�LQGXVWU\�WKDW�IXHOV����SHUFHQW�RI�WKH�8�6��
HFRQRP\������,WHP�����ULVN�IDFWRU�GLVFORVXUH�REOLJDWLRQV�PXVW�EH�FOHDU�DQG�
�
� ����� %XOOHWLQ�1R�����supra�QRWH�����DW���±����
 ���. See� 3HWLWLRQ� IRU�&HUWLRUDUL�� supra QRWH� ���� DW� �� �UDLVLQJ� WZR� TXHVWLRQV� IRU� WKH�
6XSUHPH�&RXUW���
 ���. See id.��LQYLWLQJ�WKH�6(&�WR�ZHLJK�LQ�RQ�WKH�TXHVWLRQV�IRU�WKH�6XSUHPH�&RXUW�DQG�
QRWLQJ�GHDGOLQH�UHVWUDLQWV�IRU�ZK\�WKH�6(&�GLG�QRW�ZHLJK�LQ���
 ���. See�5XVFRH��supra�QRWH����VWDWLQJ�WKDW�WKH�6XSUHPH�&RXUW�GHQLHG�0	7�%DQN¶V�
SHWLWLRQ� IRU� FHUWLRUDUL�� QHJDWLQJ� WKH� GHDGOLQH� LVVXH� IRU� WKH� 6(&� WR� ZHLJK� LQ� RQ� WKH�
DSSURSULDWH� ,WHP� ���� VWDQGDUG��� SEC Interpretive Releases�� 8�6�� 6(&85,7,(6� 	�
(;&+$1*(� &200,66,21�� KWWSV���ZZZ�VHF�JRY�UXOHV�LQWHUS�VKWPO� �)HE�� ���� ������
�H[SODLQLQJ�RQH�RI�WKH�6(&¶V�UHJXODWRU\�LQVWUXFWLYH�WRROV�WKDW�FRXOG�FODULI\�,WHP�������
� ����� &LW\�RI�3RQWLDF�3ROLFHPHQ¶V�	�)LUHPHQ¶V�5HW��6\V��Y��8%6�$*������)��G������
������G�&LU���������H[SODLQLQJ�WKH�GRFWULQH�WKDW�GLVFORVXUH�LV�QRW�D�ULJKW�RI�FRQIHVVLRQ�
DQG�WKDW�FRPSDQLHV�GR�QRW�KDYH�WR�GLVFORVH�XQFKDUJHG��XQDGMXGLFDWHG�ZURQJGRLQJ���
� ����� 2XU�0DUNHWV��supra�QRWH�����see 6,)0$�%ULHI��supra QRWH���DW��������UHTXHVWLQJ�
IRU�WKH�6XSUHPH�&RXUW�WR�JUDQW�0	7¶V�SHWLWLRQ�IRU�FHUWLRUDUL�DQG�VXJJHVWLQJ�WKDW�WKH�8�6��
6ROLFLWRU�*HQHUDO�FODULI\�,WHP�������
�
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DFKLHYDEOH��VR�WKH�VWDQGDUG�VHW�VKRXOG�QRW�EH�SUHGLFWLYH�DQG�VKRXOG�UHTXLUH�
GLVFORVXUH�RQO\�RI�PDWHULDO�ULVN�IDFWRUV�LGHQWLILDEOH�DQG�NQRZQ�DW�WKH�WLPH�RI�
GLVFORVXUH�� � 7KLV� ZLOO� VWUHQJWKHQ� WKH� GLVFORVXUH� UHJLPH� E\� VHWWLQJ� DQ�
DFKLHYDEOH��PHDQLQJIXO�VWDQGDUG�IRU�WKH�LVVXHUV�WR�ZKRP�LW�DSSOLHV��
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